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PREFACE 


In spite of the oft-repeated statement that the era of forensic 
oratory has passed, there is a perennial interest in speeches of 
lawyers summarizing and interpreting evidence for the bene- 
fit of juries, judges, investigating committees, and courts of 
impeachment. Both laymen and lawyers, familiar through 
the press with the facts in notable cases, exhibit curiosity as 
to the handling of those facts by the respective counsel in their 
opening and closing addresses. ‘This is because the dramas 
of the courts are inherently interesting, continually exemplifying 
the adage that truth is stranger than fiction. And while the 
inflated, flamboyant, grandiloquent style of forensic oratory 
has indeed gone, the very purpose of opening and closing ad- 
dresses causes them to retain the essence of true oratory, which 
is to make the auditor think and feel as the speaker thinks 
and feels. ‘To the lawyer, skill in summing up cases is as nec- 
essary to-day as it ever was. It may even be contended that the 
complexity of modern cases calls for a higher order of skill 
than was formerly necessary. Whatever the case may be, it 
must always be analyzed and simplified, so that it may be clearly 
understood by the average man. Eloquence, moreover, if 
genuine and natural, is still useful. 

In the present collection, there are twenty-four speeches, 
made in widely separated parts of the United States, from the 
year 1884 to the year 1924. They are arranged chronological- 
ly, in order that a consecutive reading of them may show the 
trend in style, if such there be, of courtroom speeches. ‘They 
are printed exactly as delivered, except for the elimination of 
unnecessary repetitions and the correction of palpable gram- 
matical and typographical errors. Interruptions by court and 
counsel are retained, so that the reader may more easily visual- 
ize the conditions under which the speeches were delivered. 
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Brief biographical notes of the speakers and of the chief par- 
ties, as well as summary statements of facts, have been sup- 
plied by the editor, in order to make the speeches more easily 
understood. 

Twelve of the speeches were delivered to juries; six were 
before courts, without juries, sitting in admiralty, criminal law, 
equity, and probate; four were before legislative investiga- 
ing commissions; and two were in a court of impeachment. 
They deal with such diverse matters as admiralty, boycott, clubs, 
conspiracy, corporations, finance, forgery, insurance, labor, lar- 
ceny, libel, murder, perjury, politics, probate law, railroads, and 
socialism. In selecting them, no one test of suitability has been 
used. Not only the reputation of the speaker, but the character 
of the cases, the prominence of the parties, diversity of sub- 
ject-matter, and the social, political, and economic aspects of 
the cases, have been taken into consideration. Thus they are 
not merely speeches, but they are human documents in the 
development of American life. Incidentally they show, it is 
believed, that interest in courtroom oratory does not depend on 
the recounting of unsavory details of crimes of violence and 
depravity. 

Collective thanks are given to those persons, too numerous 
for individual mention, who have assisted in making these 
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CoLuMBIA University LAw ScHoo., 
March 21, 1925. 
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JOSEPH H. CHOATE 


ARGUMENT IN Eguity For THE PLAINTIFF IN THE UNION 
Crus Case.* New York Supreme Court, 
NrEw YorK, SEPTEMBER, 1884 


BIOGRAPHICAL NOTHS 


Joseph Hodges Choate, whose arguments in the Union Club Case 
and in the Case of the “Republic,” are printed in this volume, was 
born in Salem, Massachusetts, on January 24, 1832. He was gradu- 
ated from Harvard College in 1852, and from the Harvard Law 
School in 1854; admitted to the Massachusetts Bar in 1855, and in 
the same year moved to New York City where he entered the law 


office of Butler, Evarts & Southmayd. In association with Mr. Wil- 


liam M. Evarts, and others who from time to time were added to 
the firm, he became the foremost advocate at the New York Bar, 
arguing many of the great cases which were tried during the pe- 
riod of .his active practice. In January 1899, he was appointed 
Ambassador to the Court of Saint James, and in 1907 he headed 
the American delegation to the Second Hague Peace Conference. 
He died in New York City on May 14, 1917. 


STATHMENT OF FACTS 


The case of Loubat v. LeRoy was, according to Justice Hooper C. 
Van Vorst (15 Abb. N. C. 20), the first in New York state “in which 
a court of equity has been called upon to determine the principles 
or methods of governing, or to be employed by a purely social club 
in conducting investigations as to the conduct of a member leading 
to his expulsion.” The Union Club is one of the oldest in New 
York City, having been established in 1836 as a voluntary associa- 
tion organized under a written constitution for social purposes. 
Joseph F. Loubat, a life member, was on May 25, 1882, by resolu- 
tion of the Governing Committee, expelled from membership. ; 

It was alleged that on November 28, 1881, in the public rooms of 
the club, Loubat in conversation with Henry Turnbull “made use of 
coarse expressions concerning a lady’; and that Turnbull instantly 
replied that ‘nobody but a Frenchman could make such aremark; itis 
the most ungentlemanly remark I ever heard.” Later, while Loubat 
was in California, it was reported to him by letter that Turnbull 
had referred to him as a “blackguard.” When he returned to New 
York, there was an exchange of letters and Turnbull printed and 
distributed a pamphlet about the affair, which now was well aired 
Jot SBE A eee Ee ee ee ee 

* Loubat v. LeRoy, 65 How, Pr. 138; 15 Abb. N. OC, 1; 40 Hun, 546. 
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in the newspapers. Thereupon, on May 17, 1882, the president of 
the club called a special meeting of the Governing Committee, which 
appointed an investigating committee of five. On May 19th, Loubat 
and Turnbull appeared separately before.this subcommittee, and 
Loubat read and handed in a written statement. On May 25th the 
investigating committee reported its finding of facts to a special 
meeting of the Governing Committee at which eighteen members 
were present. Thereupon, by a vote of 14 to 4, the following res- 
olution was adopted, ‘Whereas, upon report of the committee and 
the evidence adduced, it appears that J. F. Loubat has been guilty 
of conduct improper and prejudicial to the club: Resolved, that he 
be expelled from membership of the club.” Another resolution cen- 
sured Turnbull for giving publicity to the matter. 

Loubat then brought suit against the club in the name of its, 
treasurer, Herman R. LeRoy, to have the resolution of expulsion 
adjudged null and void. Joseph H. Choate appeared for the plain- 
tiff, and Edmund Randolph Robinson and James C. Carter, for the 
defendant. A preliminary skirmish in May, 1883, on a practise point 
(65 How. Pr. 188) was lost by Choate. In September, 1884, in the 
New York Supreme Court, Special Term, First Department, the. 
merits of the case were tried by Judge Van Vorst, in equity (145 Abb. 
N. C. 1). Choate’s argument, printed herewith, was made in this 
action. The plaintiff's complaint was dismissed with costs. On ap- 
peal, however, the tables were turned. In the General Term of the 
New York Supreme Court, May, 1886 (40 Hun, 546), it was adjudged 
that the resolution of expulsion had been adopted without legal 
authority and was therefore inoperative and void. 


MR. CHOATE’S ARGUMENT FOR THE PLAINTIFF 


If the Court please: 

If the just expectations of my client permitted it, I should 
feel perfectly safe to rest this case with your Honor, without a 
single word in reply; because the learned counsel who have 
conducted the argument on the other side have demonstrated 
that they have to go so far and claim so much, in order to es- 
tablish their supposed defence, that no Judge who had any re- 
gard for justice could possibly follow and accept their views. 

The case has been argued at learned length, and with lum- 
bering sound,-by my learned adversaries. They promised to 
shorten it by a division of labor. ‘The learned counsel who 
opened was to confine himself to the facts—about which we 
heard very little from him—and the learned counsel who fol- 
lowed him was to confine himself to the law. Well, he has 
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discussed all the law about which there was not any dispute. 
But when your Honor drew his attention to the very point in 
the case, without which judgment cannot go against this plain- 
tiff, without the most flagrant violation of justice, he had not a 
word to say. No; he had words to say, but not an idea to 
express—not one. 

Now, I protest against the spirit in which this case has been 
argued upon the other side. 

In the first place, if for nothing but their references to my- 
self, I might well except. If they were not, as I have already 
had occasion to say in the course of this case, both very near 
and dear friends of mine, I might do more than protest against 
it. But a man can take anything from his friends. Mr. Rob- 
inson denounced my method of presenting the case as flippant; 
and Mr. Carter sums it all up as a genteel mode of pettifogging. 

They would introduce me to your Honor as a flippant petti- 
fogger, who has nothing to present in behalf of his client but 
technicalities and possible flaws in the indictment. The learned 
junior counsel brought into the case, as it seems to me, a great 
deal of temper and feeling against this unfortunate plaintiff. 
He exhibited the peculiar disadvantages which always belong 
to the lawyer who is his own client, and to the client who tries 
to be his own lawyer. He has argued the case as a member of 
the Union Club, and, as I understand from the Treasurer, as 
the voluntary champion of the Governing Committee. In that 
attitude he thought it necessary most grossly to abuse my cli- 
ent. He has applied to him epithets seldom heard in a Court of 
Justice, and seldom heard outside of the walls of the Union 
Club. No language that decency would permit him to use was 
left unsaid to vilify the plaintiff. That was altogether unnec- 
essary and out of place here, just as much as denouncing his 
counsel as a flippant pettifogger, and trying to forestall your 
Honor’s judgment and feelings against us both, by similar 
means. 

I have not held up my client as a saint. He is a man, like 
the rest of the members of the Union Club. He has his faults, 
and he has his virtues. If I should permit myself to go out- 
side of the record, as my learned friend has done, to illumi- 
nate what he calls the character of the Union Club, I could 
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show a long career of private life, and of public and charitable 
service highly creditable to the plaintiff. No doubt he’ has 
committed errors. Stated in their fullest enormity, they 
amount to this, that on one occasion he used improper lan- 
guage in the club-house in private conversation. No prac- 
tical harm came or could come from it, except from its out- 
rageous repetition and publication. On another occasion, un- 
der the most aggravated provocation, he gave the lie to a 
man who deserved it. I need not say to your Honor, that 
these are not offences which cast any permanent blemish upon 
the character of any gentleman, and that there are thousands 
and tens of thousands of gentlemen who have been guilty of 
similar conduct and suffered no punishment therefrom. But 
this man’s punishment has been terrible, as every man in 
your Honor’s presence will testify. He has been expelled 
without a hearing; without knowing for what he was ex- 
pelled; without being permitted to hear the evidence upon 
which he was expelled; and without being permitted to know 
the conclusions of the sub-committee which recommended his 
expulsion. They say that he has only a technical grievance, 
no substantial injury; somewhere from six cents to ten thou- 
sand dollars damages, says Mr. Carter. Why, millions would 
not compensate my client for the gross injury that has been 
wrongfully done him here! 

It seems to have been asserted, or believed, by the counsel 
on the other side, that is, the junior counsel—nobody else 
certainly ever had any such idea—that I had intended to cast 
some slur or reproach upon the Union Club. Your Honor 
could not have understood me in any such sense. Why, I 
might say, they are all my friends. I know the character and 
dignity of that Club. I know that it embodies substantially 
the wealth and the character and the respectability of the city 
of New York. I made some reference to it for the purpose, 
not of casting any reproach upon it. How could I cast re- 
proach upon the Union Club? I referred to it, as I had a 
right to refer to it, for the purpose of showing that a man’s 
conduct in a club, so far as concerns his relations to that club, 
might not, perhaps, demand the application of as rigid a code 
of scrutiny and judgment as if the same words had been 
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uttered, or the same thing had been done, in a church meet- 
ing, or in a Sunday-school conference, or in a ladies’ assem- 
bly. I cannot go quite so far as Mr. Carter in extolling the 
sublimity of the final objects of the Union Club, T hey are 
undoubtedly highly commendable. I thought he was reading 
a chapter from Gibbon’s “Decline and Fall” when he was 
propounding to your Honor the sublime objects and pursuits 
of the Union Club. They are great men; they are good men, 
all of them, I assume. But still they are not great men, pur- 
suing the highest possible objects of which humanity is capa- 
ble; they are simply, as they will themselves admit, great 
and good men at play. They are in fatigue uniform, and a 
little off their guard. Is there one of them within sound of 
my voice that can lay his hand upon his heart and say that 
it is a wholly unknown thing for language, not desirable to 
repeat, to be heard in private conversation within the walls 
of the Union Club? I think not. My learned friend says, 
and complains, that I said if the rule of morals asserted by 
him were strictly applied, the club might be decimated. No 
one knows better than he that that remark was perfectly true, 
and no man in this room could be found to deny it. 

I do not stand here to claim, and will not, in the whole 
course of my argument, claim that you shall relieve this plain- 
tiff on any technical ground. If he has not suffered a sub- 
stantial injury, and if he has not substantial justice on his 
side, why, for Heaven’s sake, decide the case against him. 
I should be ashamed of myself if I recommended a suit; I 
should be ashamed of myself if I came into court to argue a 
case, to force a man back into a Club such as this, upon any 
technical ground. I intend to present only his substantial 
grievances and his substantial rights, and, I believe, in such a 
way that it will not only commend his course to your Honor 
as one which makes it necessary for you to relieve him from 
the sentence of expulsion pronounced against him, but in 
such a way, also, that if all the members of the Government 
Committee were here, and he on your Honor’s judgment were 
to go before them to-morrow on a new trial, they would nec- 
essarily say that he had done nothing worthy of expulsion. 

I propose to argue the case coolly, because I am not capa- 
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ble of arguing it in any other way. I have not any of that 
fervent ardor of nature which my friend, Mr. Robinson, has 
brought from Southern climes. I have not any personal in- 
terest in the cause, and I nevér yet saw a controversy between 
men in Court in which he who appeared as advocate for ei- 
ther party was justified in introducing any temper or per- 
sonal feeling. My friend would not have done so if he had 
been only the lawyer and not a thousandth-part of his own 
client. I have no doubt I shall present my client’s case clear- 
ly, from a long study and perfect understanding of it, and, 
if I mistake not, I shall present it effectively, because the 
right is all upon his side, and I know the power of truth to 
prevail over the judicial mind. 

There are certain points of view which I wish to present 
preliminarily. First, I was going to argue as to what was 
the nature of the service or duty imposed by the constitution 
of the Union Club upon its Governing Committee in the case 
of an expulsion. But I think I am saved the necessity of 
that by the final admissions of the learned senior counsel for 
the defendant. Mr. Robinson is apparently of the opinion 
that the functions of the Governing Committee were not of 
a judicial nature. At any rate, he said, no matter for bias; 
there must be bias: it is in the nature of things; a Club 
Committee cannot get along without bias; you may rely up- 
on it, there will be bias on both sides; and so, by a very 
haphazard sort of teetering and balancing, as if they were 
balancing on a tight-rope or slack-rope, if you have got a 
half dozen biased on one side and a half dozen biased on the 
other, it would be balanced. But I believe Mr. Carter agrees 
with me, that the functions of the Governing Committee in 
this proceeding were of a judicial nature. At any rate, if 
he differs from me, I find your Honor has saved us the trou- 
ble of any discussion on this subject by one of those decisions 
in which you sometimes, by half a dozen words, express all 
that possibly could be said on such a point. 

“Such investigations,” meaning the investigation of a Gov- 
erning Committee preliminary to an expulsion, you say, “are 
in their nature judicial.” 

Well, then, we start on that basis—they “are in their na- 
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ture judicial.” ‘The first consequence that flows from that is 
that all who act on it act as somewhat in the nature of judges ; 
they sit in judgment upon this man whom they have con- 
demned unheard. j 

What is my first point of attack upon the judgment that 
has thus been pronounced? Your Honor shall say whether 
it is technical or not. I say that the fourteen men who voted 
against the plaintiff, and all whose votes must be conceded 
to be absolutely necessary to his condemnation and expul- 
sion, included one man who, in the nature of things, was in- 
capable of being a judge in this case. 

What was this case? Was it a simple case between the 
Union Club and Mr. Loubat? Why didn’t they try it as 
such? ‘Not at all so. It was ordered that a committee of 
five be appointed by the President to investigate and report 
to the Governing Committee, at a future meeting to be called 
by the President, an exact statement of the facts in relation 
to the difficulties existing between Messrs, Loubat and Turn- 
“bull. Now the question is, whether upon such an investiga- 
tion and trial as that, being of a judicial nature, as your Hon- 
or has said, a near kinsman of one of the parties inculpated, 
and who proves to be a party convicted, can sit as a judge. 
I say he cannot; and that the presence of Mr. Isaac Town- 
send, the cousin of Turnbull, as a judge on that occasion, 
was illegal in any possible aspect of the case; and, at any 
rate, so far as he was concerned, nullified the proceeding, and 
shut out altogether his vote, so that there were but thirteen 
votes cast against this man. — 

Is that technical? Is it a technical claim that a man shall 
not be tried for a crime by a judge who is interested in the 
case, or by a juror who is interested in the case, or, what the 
law says is the same thing, by the brother or the cousin of 
the party who is interested? If it can be done, this is the first 
time that any judicial functions have ever been permitted to 
be exercised by one so near of kin to a party to the contro- 
versy. Suppose a case. Suppose that Mr. William Turnbull, 
the brother of Henry Turnbull, had been allowed to sit upon 
the Governing Committee in this case: would any man or 
woman or child above the age of five years, in this city, have 
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hesitated to say that it was a gross scandal and a gross in- 
justice, and that, of course, the judgment could not stand? 

Nobody knew that better than Mr. William Turnbull him- 
self; a man whom I most highly honor and admire, and to 
whose mind and heart nothing would be so abhorrent as to 
have anything to do with an investigation like this, in which 
his brother was directly concerned. You go one step further 
and you find the cousin of Mrs. Turnbull sitting in this case. 

What is the rule of law on that subject? My learned friend 
says you are not bound by statutes. I agree to that. You 
are not bound by codes. Certainly you are not. He agrees, 
however, that you are bound by the dictates of natural jus- 
tice. In this respect, that is all I claim. In our Revised Stat- 
utes there is an express prohibition of this kind, of kinsmen 
sitting as judges. How did it come there? The revisers in 
their notes explain it, and they say that this is but an embodi- 
ment of the rule of universal justice—that natural justice 
which my friends want meted to them in this case, and which 
I hope your Honor will give them enough of before you get 
through. We have the fiat of the.law-makers of this State; 
and I will show you what the Courts of this State say, in a 
moment. It is merely the expression by the statute of the 
rule of universal justice by which my friends have agreed 
upon this argument to be bound. From time immemorial, 
wherever law has been administered by people speaking the 
English tongue, this rule, in every court, in every tribunal, 
in every body exercising judicial functions, has been uniform- 
ly, universally applied, and enforced as a necessary rule, with- 
out which justice cannot be done. ‘The decisions of our own 
State on the subject are extremely pertinent. I wish to call 
your Honor’s attention to one or two of the decisions. In 
the first place, to the case of Edwards vs. Russell, reported in 
21 Wendell, page 63. There Judge Cowen says: 

“Tt is declared by statute that no judge of any court can 
sit as stich in any cause to which he is a party, or in which 
he is interested, or in which he would be excluded from being 
a juror by reason of consanguinity or affinity to either of the 
parties” —which your Honor knows is within the ninth degree 
of affinity, extending to second cousins. 
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Judge Cowen, who certainly was a very respectable authori- 
ty, gives the reason of the rule. He says: 

“Such an act would be nugatory and void, for he cannot sit 
even to receive the return, ‘The objection meets him at the 
threshold; and if he issue process inadvertently, he ought 
simply to withdraw himself from the cause. He cannot sit, 
says the statute. The meaning is, not merely that the inter- 
ests of the parties are unsafe, but the general interest of 
justice.” 

Then he makes this forcible remark, which I ask your Hon- 
or and my learned friends to apply to this case: 

“Decency forbids that he should be seen acting either for 
or against his father, brother, or cousin, etc.” 

“Decency” forbids it. And it is because of this gross in- 
decency, permitted to be practiced upon the plaintiff in this 
case, that I, in the name of outraged justice, protest against it. 

The quotation came up again in Foot vs. Morgan, 1 Hill, 
654, where the same learned judge applied the same doctrine, 
extending it to a very much further degree of relationship, 
namely, to a case where the plaintiff and the justice who tried 
the cause had simply married sisters. 

But there is one case—Oakley vs. Aspinwall, 3 Comst. 547 
—which brings with it all the influence and authority of 
the court of last resort. There, a judge in the Court of Ap- 
peals, sitting as one of the five judges, proved to be a second 
cousin of one of the parties to the cause—a judge whose char- 
acter was beyond all possible suspicion, Judge Selah B. 
Strong. I want your Honor to hear what the Court said, be- 
cause they apply the doctrine of natural justice, and that is 
all that either of us wants in this case. 

The Court say: “The first idea in the administration of 
justice is that a judge must necessarily be free from all bias 
and partiality. He can not be both judge and party, arbiter 
and advocate, in the same cause. Mankind are so agreed in 
this principle that any departure from it shocks their com- 
mon sense and sentiment of justice.” . 

I do not appeal to any statute; I appeal to that common 
sense, that sentiment of justice, which they say is to govern 
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us here, and by which your Honor and all of us must be 
bound. 

As the Court say, in the same case, “Partiality and bias are 
presumed from the relationship or consanguinity of a judge 
to the party. This presumption is conclusive, and disqualifies 
the judge. A justice of the peace, who was a son-in-law of 
the plaintiff, insisted on retaining jurisdiction of a cause, not- 
withstanding it was objected against by the defendant, and 
the Supreme Court held that this was of itself evidence that 
the trial was not fair and impartial.” 

I shall have something to say by and by about the partiali- 
‘ty of judgment in this case between these two men. 

The Court continue, “Chancellor Sanford declared that it 
is a maxim of every code in every country, that no man should 
be a judge in his own cause; that it is not left to his discre- 
tion or to his sense of decency whether he shall act or not; 
when his own rights are in question he has no authority to 
determine the cause.” 

Then referring to the statutory provision disqualifying par- 
ties who are allied, as Isaac Townsend was in this case, the 
Court say: 

_ “After so plain a prohibition, can anything more be nec- 
essary to prevent a judge from retaining his seat in the cases 
specified? He is first excluded by the moral sense of all man- 
kind.” 

Does your Honor want anything more than that? My 
learned friends are satisfied with “the moral sense of all man- 
kind.’ “The common law,” also, as the, Court further say, 
“next denies him the right to sit, and then the revisers of 
our laws declared that they intended to embody this universal 
sentiment in the form of a statutory prohibition, and so they 
placed this explicit provision before the Legislature, who 
adopted it without alteration, and enacted it as the law. ‘The 
exclusion wrought by it is as complete as is, in the nature of 
the case, possible. ‘The judge is removed from the cause and 
from, the bench; or if he will occupy the latter it must only 
be as an idle spectator, and not as a judge. He cannot sit as 
such. The spirit and language of the law are against it. 
Having disqualified him from sitting as a judge, the statute 
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further declares that he can neither decide nor take part in 
the decision of the cause, as to which he is divested of the 
judicial functions. Nor ought he to wait to be put in mind 
of his disability, but should himself suggest it, and withdraw, 
as the judge with great propriety attempted to do in the pres- 
ent case. He cannot sit, says the statute. It is a legal im- 
possibility, and so the courts have held.” 

The same doctrines are laid down and reaffirmed again by 
the Court of Appeals in the case of Chambers vs. Clearwater, 
1 Keyes, 310. 

Mr. Isaac Townsend may be, and I doubt not is, one of 
the purest and most upright of men, like all the other mem- 
bers of the Union Club. But he sat as a Judge in this case. 
Not only did he cast a vote, but it was on his motion to sec- 
ond the motion for expulsion that Mr. Loubat was expelled. 
I claim not only that it nullifies his vote, but, upon the clear- 
est principles of common sense and common justice, that it 
nullifies the whole proceeding. My learned friend says this 
was only between the Club and Mr. Loubat. Was it? Were 
we examined on any such case? Was the Sub-committee ap- 
pointed on any such case? Did the Governing Committee 
themselves profess to sit in judgment upon such a case? 

No; from first to last, from the beginning to the end of 
the proceeding, it was all upon the existing quarrel between 
Mr. Loubat and Mr. Turnbull. And by the vote of this man, 
who was near of kin to one of the parties to the suit itself, 
by his vote, his necessary vote, Loubat was condemned; with- 
out which vote there was no condemnation and no expulsion. 
If that is technical let my learned friends make the most of 
it. I say that it absolutely disposes of all this case, even if 
we had not another single point of merit. 

What next? I say that they purposely refrained from 
calling Mr. Benjamin H. Bristow, who was one of the Gov- 
erning Committee, to sit in judgment on that occasion; and 
the exclusion of a judge entitled and qualified to sit, by fail- 
ing to give him notice, to call him in, is just as flagrant a vio- 
lation of justice as allowing one to sit who is absolutely in- 
capable of being a judge at all. 

Your Honor, by this time, is so familiar with-the language 
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of the constitution of this Club that probably I need only re- 
fer to it. In 1879 or 1880 the constitution was amended so 
that it stands as it does now in this green book from which 
Mr. Robinson has read so freely. In the opening of the case, 
or in the early part of it, I had supposed that there was an 
attempt at thé annual election on the 24th day of May, 1882, 
being the day before the removal of Mr. Loubat, to fill all the 
vacancies existing in the Club. I find, however, by the proofs, 
that the Club purposely, of their own accord, instead of elect- 
ing three men to fill the three existing vacancies, passed that 
over altogether and elected three new men for the full term 
of three years, and not to fill the vacancies at all. So much - 
of the point I then suggested disappears from the case. Not 
so in reference to Mr. Bristow. What is there about him? 
It appears that Mr. Evarts, who had been previously elected 
for a term which was to end in the spring of 1884, ceased to 
be a member prior to this annual election. What was done? 
What did the constitution provide in that case? ‘There was 
a vacancy. Not a vacancy in an outgoing class, but a va- 
cancy in one of the enduring classes, and a single vacancy. 
What do the rules of the Club provide? 

I do not need to stand on the words, “or when their suc- 
cessors are elected,” in the second clause of the 3d article, 
but I look to the third clause of the 3d article, “Members to 
replace the outgoing class, and to fill vacancies in the other 
classes, shall be elected by the Club at the annual election.” 

There were eight men to fill the outgoing class elected, and 
Mr. Bristow also was elected. By virtue of what in this 
constitution was he elected? It could only be by virtue of 
this. There could not be nine elected at an annual election 
except the ninth was to fill a vacancy. And so, if I rightly 
remember, the original notice was that he was to fill the va- 
cancy in the place of Wm. M. Evarts—that an election was 
to be held of the ninth man. 

Now, when elected, what did he fill? He filled the va- 
cancy, didn’t he? What authority was there under this con- 
stitution to cast ballots except to fill the vacancy? What pos- 
sible room for any election whatever except to fill the vacan- 
cy? Does the constitution say to fill a part of the vacancy? 
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How preposterous that would be! No, sir. He is to fill the 
vacancy, and the whole vacancy, and nothing but the vacancy. 
They say upon the other side, “Oh, well, but for all that he 
could be elected for a part of the vacancy.” ‘That is where 
I join issue with them as matter of law. 

If, under that clause of the constitution, you could elect 
Mr. Bristow for a part of a vacancy, then on that annual 
election you could have elected twenty-five men, each to fill 
.a separate month of the unfilled vacancy. But here on the 
constitution under which the Club and its members are sworn 
to live, how do they try to exclude Mr. Bristow? Why, they 
say that Mr. Oliver K. King, in making out the ballots, said 
that this vacancy was to begin on the second Wednesday in 
June, 1882, and that it is competent for them, and they have 
the power, to change their own rules, thereby to alter the con- 
stitution and elect him for a part of a vacancy. When I put 
Mr. King on the stand for that purpose, he did not under- 
stand that it was by any authority of the constitution. “How 
came you to say that the vacancy, which was the one thing 
to be filled after the other eight men were on the ballot’ for 
three years, was to begin on the second Wednesday of June?” 
“T did it at the request of the gentlemen who put Mr. Bris- 
tow in nomination.” There is the source of constitutional 
‘ authority. I meet them on their own ground. ‘They say, 
Didn’t everybody vote the ticket with this on it? ‘They did. 
Isn’t that universal assent? But they are still living under 
the constitution, are they not? I am fighting here for a man 
who is entitled to have all his judges notified according to 
the constitution of this Club by which you say, and we say, 
they are bound. 

The members of the Union Club cannot meet in mass meet- 
ing and alter their own rules, even although every one of 
them said, Amen. Why not? Because of this provision: 
“Amendments to the Constitution may be made at any meet- 
ing of the Club, annual or special, by a two-thirds vote; al- 
terations of any rule of the Governing Committee, by a ma- 
jority. Notice of proposed amendments to the Constitution, 
or alteration of the rules, shall be furnished to the secretary 
at least fifteen days before the meeting at which it is pro- 
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posed to consider them; and the secretary shall cause the 
same to be printed and distributed to members seven days 
before the meeting.” 

It is a frivolous idea that Mr. King had power to change 
the constitution of his own motion, or at the request of gen- 
tlemen who nominated Mr. Bristow. It is equally frivolous 
that the members coming there and putting anything on the 
tickets could affect the legal result, seeing that the ballots 
were put in for the purposes of that election, as prescribed 
by the constitution, were put in only for the purpose pointed 
out by the constitution, which could only be to fill the va- 
cancy. 

The Court. Was he elected at all to fill the vacancy? 

Mr. Choate. Of course he was. He could not be elected 
except for that vacancy; and he was elected by a vote of 306 
to 240. When that election was held the constitution re- 
quired it. 

The Court. If your construction be correct the inspectors 
could have rejected the ballots. 

Mr. Choate. They could not have rejected the ballots. 

The Court. They did not, at any rate. 

Mr. Choate. They did not. The language is peremptory. 
“Shall be elected.” And this ninth man could only, under 
that constitutional clause, be elected to fill the existing va- 
cancy. What was, of course, the object of the constitution? 
Wasn’t it that the election to fill the vacancy should take ef- - 
fect immediately after the annual meeting? Now, we get rid 
of all suggestions about the article providing for an election 
of president and the distribution into three classes. Here is 
a vacancy existing, duties to be performed, responsibilities 
to be borne. As I said before, suppose this election had taken 
place in January, is it the object of this constitution that he 
shall come into office to fill a vacancy five months afterward? 
Most obviously not. You cannot cut up the vacancy and fill 
it piecemeal until the constitution has so provided. It is the 
whole vacancy. And the moment that Mr. Bristow was elect- 
ed he stepped into the shoes, the vacant shoes of Mr. Evarts. 

What was the effect of that upon our rights? That was 
on the 24th day of May, 1882. They did not notify Mr. 
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Bristow, and he did not sit upon our cause; and so there was 
a miscarriage of justice. Does your Honor suppose for a 
moment that Mr. Bristow would ever have concurred in such 
proceedings, in such a judgment; a man that has occupied 
high posts of responsibility, and at the bar, condemning a 
man upon evidence taken behind his back and without the 
least intimation of what it was, or what he was accused of? 

There is authority bearing upon this question. ‘That is the 
case of The People vs. McKinney ex rel. I. S. Marshall, 41 
Barb. 515, where the suit was in relation to the election of a 
School Commissioner. 

Section 7 of the act of April 12, 1856, (Laws of 1856, p. 
285) relative to public schools, directed that’at the general 
election to be held in 1857, “and every three years thereaft- 
er,” there should be elected’a School Commissioner for each 
Assembly District, who should enter into office on January 
1, 1858, and should hold office for three years, and until his 
successor should have qualified, ete. 

Section 9 of the same act authorized any Commissioner to 
resign his office, and for the appointment by the County Judge 
of a successor to fill the office until the next general election 
thereafter. 

A vacancy occurred in the office of School Commissioner in 
Chemung county in September, 1862, by the resignation of 
the then incumbent, whose term of office would have expired 
on December 31, 1863. The relator, I. S. Marshall, was duly 
appointed, by the County Judge of the county, to fill the va- 
cancy thereby caused in the office. At the next general elec- 
tion held in November, 1862, the defendant McKinney was 
elected to the office, due notice having been given of the elec- 
tion, without, however, any specific mention in the notice, that 
the election was simply to fill a vacancy. 

At the general election in the following year (1863) the re- 
lator, Marshall, was elected to the office; and then the ques- 
tion was raised and carried to this Court whether Marshall 
or McKinney was legally entitled to the position, or, in other 
words, whether McKinney was elected merely to fill a vacan- 

‘ey, though there was nothing to that effect in the notice pur- 
suant to which he was elected. 
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Upon these facts, the Court very properly held that under 
section 9 of the act McKinney’s election was simply to fill an 
unexpired term or vacancy in the office. Substantially, there- 
fore, they decided that the mere form of the notice did not 
and could not override the plain provisions of the act itself. 
The defendant claimed that because the ballot did not con- 
tain words showing that the election was only to fill a vacan- 
cy, therefore the election did not take effect immediately, but 
on the Ist of January following the election, as in the case of 
a person elected in the ordinary rotation of the office. But 
the Court decided that the moment the defendant was elected 
he stepped into the vacancy, and that nothing put on the tick- 
ets, or omitted in the tickets, could by any possibility affect 
the question, which was simply one of construing the scope 
and meaning of the legislative enactment. 

So in the present case, nothing put on the ballot by Mr. 
King could by any possibility change the express provisions 
of the Constitution of the Club, or create the beginning of 
the vacancy. 

Again, take the very common case of the election of a judge 
under our Constitution. We will suppose, if you please, that 
there is a provision that in the case of the death of a judge 
before the general election his successor shall be elected to 
fill the vacancy at the general election, and the County Clerk 
seeing that the Governor has appointed a temporary incum- 
bent, says, Well, now I think this man if he is elected ought 
to go into office on the Ist of January, when all the other 
judges do, and so he prints the tickets for the term to begin 
on that day, and every citizen goes up and votes it, and the 
tickets are deposited, the ballots are receivéd and counted, 
and the result is announced. 

Would your Honor hesitate for one moment to say that 
that man went into the vacant office which he was elected to 
fill, the moment after his election was declared? How could 
it be otherwise, unless this theory upon which the Union Club 
acts, that their distinguished and amiable secretary is vested 
with powers superior to the constitution, shall prevail ? 

The Court. You regard that qualification on the ballot as 
merely surplusage. 
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Mr. Choate. That qualification is surplusage. Because bal- 
lots cannot go in or get out except under this constitution, 
which says the election is to fill a vacancy. 

I hope I shall not be accused of questioning or belittling 
the powers of the Secretary of the Union Club. But ought 
he to be permitted any such power as that, when the question 
of membership or no membership, expulsion or no expulsion,~ 
justice or no justice, is the question before you? If your 
Honor shall find, as I think you must find, that the constitu- 
tion was paramount to the secretary, it must necessarily fol- 
low that Mr. Bristow, from the moment of his election on 
the 24th day of May, the day prior to the action of this Gov- 
erning Committee, was a member of the Governing Commit- 
tee, and that he should have been made a part of the court, 
and that the failure to do so necessarily nullifies the whole 
proceeding. Not only was he entitled to sit, but the Club was 
entitled to have him sit, and above all, this plaintiff was en- 
titled to have him sit, and to have the benefit of his wisdom 
and his judgment upon the consideration of the charge against 
him. I have said it is proved that the Club did not attempt 
to fill the other three vacancies, but they elected three men for 
the term of three years, and therefore I make no point upon 
that. But I do beg leave to call your attention to it in this 
regard. In the same spirit in which they failed to notify Mr. 
Bristow, so as to have all the members of the Governing Com- 
mittee present, they rushed the proceeding through without a 
moment’s hesitation, or a moment’s consideration. And I in- 
voke the Court’s attention to their haste and the disregard 
of the just rights of the Club and of the plaintiff in that re- 
gard. 

What was fair and decent under the circumstances? Here 
was a Governing Committee of whom, at least, one had just 
been voted out of office, Mr. Rice. His term at any rate was 
to expire the next week, and the Club had just seen fit to fill 
all the existing vacancies with fresh men who had the entire 
confidence of the Club. On the second Wednesday of June, 
at any rate, the Governing Committee would have been full 
with twenty-four members. What need was there for these 
outgoing men to rush the proceeding through when their ranks 
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were not full, and when the-number guaranteed by the con- 
stitution was not there to consider it. Had they counted noses 
and found they had got just enough? Were they afraid to 
have justice take its course and leave it to a full committee, 
who had just been drawn fresh from the body of the Club 
after all these occurrences were known and this investigation 
had begun, to decide the case? ‘There is a very pertinent 
point for your Honor to consider. 

I submit that if they had been actuated by that spirit of 
fairness and impartiality, desiring only to do justice, which 
is claimed for them by their learned counsel, a due regard to 
the opinions of their constituents, the thousand members of 
the Club who had just designated their chosen representatives 
for the coming year, would have dictated that they should 
wait a few days. for the consideration of this important mat- 
ter until the full committee was in session; until these men 
who had just been drawn and were supposed more surely 
than any of the old members to represent the existing senti- 
ment of the Club were there to perform their duty. Instead 
of that, your Honor finds that the report of the sub-commit- 
tee was made at 9 o’clock on the evening of the 25th of May, 
and that at 11 o’clock, or half-past 11 o’clock, without a word 
of notice to the plaintiff, without communicating to him the 
report or letting him know even that the question of his ex- 
pulsion was under consideration, they hustled him out. 

Whereas, if they had but waited for a few days more, there 
would have been four new judges freshly drawn, as they 
knew; and that was the reason they did not wait. And what 
a removal proceeding that was! With what undue haste to 
keep within the apparent limits of their own law and deprive 
the Club of its just representation upon the trial! We have 
no quarrel with the Club at large. This Club at large is full 
of the friends of Mr. Loubat. They are numbered by hun- 
dreds in its ranks. Our quarrel is with this Governing Com- 
mittee, who proceeded in such flagrant defiance of the princi- 
ples of common justice, and whose course was marked by 
this unseemly haste to put him out before the full committee 
could have a chance to consider the subject. 

That brings me to my next point of attack upon the action 
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of this committee. Your Honor and my learned friends shall 
see whether this also is technical, or whether it is substantial e 
that is, as to the number of the Governing Committee neces- 
sary to compass the plaintiff’s expulsion. 

I think there is a very broad and clear question between 
us and my friends upon the other side on that. Nothing could 
be broader, nothing could be more absolute. They say they 
have the opinions of the two most eminent men that have 
stood at this bar for the last twenty years to justify their 
course. I defy them to produce an opinion of either of those 
gentlemen, that upon the facts, as they appear upon this rec- 
ord, would show that three men were sufficient, or might in 
any case be sufficient, to expel the other members of the Club. 
That is what they pretend. Your Honor will mark again how 
wide apart we are. I say that by this clause of the constitu- 
tion two-thirds of the Governing Committee, described as con- 
sisting of twenty-four members, are necessary to compass 
the expulsion of any member. That if it is not so, two-thirds 
at any rate of the legally existing members of the committee, 
twenty-one in number, were necessary to compass the expul- 
sion. ‘They say on their part that two-thirds of a quorum 
were necessary, and that a quorum might consist of a ma- 
jority of the existing members of the Governing Committee ; 
and there being now no longer any limit as to what should be 
a quorum, that although the Governing Committee might, by 
death or accident, be reduced to five members, that two-thirds 
of the five could exercise this enormous power, this arbitrary 
power, and, as they claim it to be, this absolutely unlimited 
power of expulsion. 

What is the history of this matter? This constitution is 
the binding contract of these parties. Let me call your atten- 
tion to what it was. I refer to the constitution as it existed 
before the amendment. As the constitution stood in 1874, it 
prescribed that the Governing Committee might expel a mem- 
ber by ballot, a two-thirds vote of the meeting in favor of ex- 
pulsion expelling him. And how small could a meeting be? 
Why by the same constitution it was further provided that a 
quorum should consist of not less than thirteen members. “A 
quorum of the Committee shall not be less than thirteen.” 
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This body met to alter that existing state of things, to al- 
ter the terms of the bargain by which they held their mem- 
bership. And what did they then provide? Why, the con- 
stitution as it stands to-day was provided in its place. 

If anything could be clear, it is that the Club decided that 
no longer a two-thirds vote of the meeting in favor of expul- 
sion should expel. Your Honor. must necessarily compare 
these two clauses as they stood before the amendment and as 
they stood after. As they stood afterward it was: 

“The government and management of the Club is confided 
to a committee of twenty-four of its members to be known as 
the Governing Committee.” 

“To admit members and to expel or to suspend them by 
ballot; one adverse ballot in ten excluding, and a two-thirds 
vote of the Governing Committee expelling or suspending.” 

It is no longer necessary that a quorum shall be not less 
than thirteen members. 

The Court. Are you not mistaken about that? Look at 
Article "12. 

Mr. Choate. Yes. Article 12 provides that a majority of 
its members shall constitute a quorum of the Governing Com- 
mittee. 

My learned friend says there is a general rule, that where 
there is a body constituted and clothed with powers it can 
exercise those powers by a quorum, and that in order to make 
anything more than a quorum necessary for the transaction 
of any business, there must be something expressed to re- 
strict its power. But what more express thing can there be 
than this express repeal of the provision that two-thirds of 
those present at a meeting, that is to say, of a quorum which 
shall not be less than thirteen, shall exercise the power of ex- 
pulsion? Necessarily your Honor has to take these gentle- 
men administering their own affairs, altering the terms of 
the contract under which they hold membership, and give 
them some credit for common sense and common meaning. 
There is the express limitation of their powers—the taking 
away from them by a constitutional vote of the Club all the 
power to expel by a vote of two-thirds of those present at a 
meeting. 
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The Court. The Constitution of 1874 defined how many 
should constitute a quorum? 

Mr. Choate. Yes, sir; that not less than thirteen should 
constitute a quorum. So that not less than nine members in 
any possible event, under the Constitution of 1874, could have 
this power of expulsion. 

The Court. How large was the Governing Conimittee then? 

Mr. Choate. The Governing Committee was twenty-four. 

Now, they said, two-thirds of those present at a. meeting; 
and a meeting could not consist of less than thirteen. So it 
must have been at least nine. My learned friend says: Why, 
three can do it, if it happens to be reduced sufficiently. ‘Then 
he says you are not to consider extreme cases. They may nev- 
er happen. And he says if they could not act, the power of 
the Governing Committee would be postponed until the whole 
committee should be filled up, so that there could be two- 
thirds of the twenty-four or two-thirds of the twenty-one. I 
answer that by saying that it was in the power of the Club 
at any time to alter their constitution just as it was in prepar- 
ing for the annual meeting of 1879. When it was found that ° 
the day prescribed by the constitution for the annual election 
of Governors had passed, they altered their constitution im- 
mediately and provided a remedy at once. I submit that to 
your Honor’s fair and candid judgment. A body living for 
years under a rule that two-thirds of the Governors present 
at a meeting shall expel, repealed that, and prescribed that it 
should require two-thirds of the Governing Committee. Can 
there be any possible doubt of what they meant? The choice 
is only between one of two things. They meant, as I claim, 
two-thirds of the Governing Committee, elected and defined 
and prescribed by the constitution as composing the Govern- 
ing Committee. Was it not the purpose of these members to 
provide reasonable safeguards against the arbitrary and un- 
reasonable exercise of the power of expulsion? Wasn’t it 
their express and manifest purpose to protect the membership 
by making it no longer possible for a majority of those pres- 
ent, but saying instead, a majority of the Governing Commit- 
tee. In the eye of the constitution it consists of twenty-four 
members. With two or three or more vacant places, two- 
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thirds of the twenty-four are-still necessary to constitute the 
power of expulsion. 

I presented that to your Honor during my opening, and 
the only answer to it is, why two-thirds of a quorum is sufh- 
cient. I say that you cannot read these two constitutions to- 
gether without seeing that it is no longer two-thirds of a 
quorum; that is to say, two-thirds of those present at a meet- 
ing no longer can expel. They make no alternative between 
the power of acting by two-thirds of a quorum and the pow- 
er of acting by two-thirds of twenty-four. That is what these 
gentlemen meant. They had in their minds this power. of 
expulsion. Now, how is it best to limit that? 

Well, we have got a constitution which says that the Gov- 
erning Committee shall consist of twenty-four members, and 
we will say that two-thirds of twenty-four shall be necessary 
to expel a man, and when they say he must go, why he must 
go. That I believe to be the necessary logic of these consti- 
tutions as they stand. ; 

But suppose that not to be so, then where do, we stand? 
Two-thirds of the Governing Committee as distinguished from 
two-thirds of a quorum by this change of the constitution 
necessarily is the meaning. If it is any less than two-thirds 
of the Governing Committee as defined by the constitution, 
it is two-thirds of the Governing Committee as it exists for 
the time being; and whether you count Mr. Bristow in or 
out, then they had twenty or twenty-one members, and two- 
thirds of twenty or twenty-one, which is fourteen, was nec- 
essary. And if there is any force or soundness in the propo- 
sition that I have presented to you as to the disqualification, 
the absolute disqualification from presumed bias of Mr. Isaac 
Townsend, they had only thirteen votes, which was less than 
the necessary number. These propositions are as plain al- 
most as arithmetic. They argue themselves like a mathemati- 
cal problem. I will not bore your Honor by extended argu- 
ments on this point. In that respect I will refrain from fol- 
lowing the example of my learned friends on the other side. 

I come now to what my learned friend, Mr. Carter, says, 
and I say, is the gist of this case. And I proceed to my next 
point of attack upon the action of this Governing Committee, 


JOSEPH H. CHOATE 23 


and that is that they did not proceed according to the princi- 
ples of natural justice. 

I do not intend to follow my learned friend, the senior 
counsel on the other side, through all the ramifications of 
his argument. I heard it once before in the other room be- 
fore Judge Lawrence almost verbatim—a little improved, en- 
larged, grown longer now, if not stronger—and Judge Law- 
rence at one fell blow demolished it utterly. 

Are we going to have one law in January and another in 
April—one law in Room 13 and another in Room 15—one 
law by one Judge of this court, and another law by another? 
I cannot assume that. I will assume, however, and I will 
accept my friend’s premises as they were accepted and acted 
upon by Judge Lawrence; namely, that you have got to have 
fair play—no matter about the form of the proceedings—no 
matter about the form of the notice—you have got to have 
fair play and nothing else. 

Now, as to the supervisory power of this court over the 
action of the governing committee of a club, or the repre- 
sentative body of any unincorporated voluntary association of 
gentlemen. It was suggested by my more inexperienced 
friend, the junior counsel on the other side, that there was a 
difference between the principles applicable to the Stock Ex- 
change, and those applicable to the Union Club. But his 
hoary-headed associate could not accept that. He says there 
is no difference; and I agree with him. He could not swal- 
low anything so unreasonable as that—and I see your Honor 
can’t. Well, the law is the same, no matter what the unin- 
corporated association is. They are bound by their own rules, 
and they are bound by the principles of natural justice, and 
if there is nothing in the rules specifying the manner, you 
have got to spell it out according to the rules and laws and 
dictates of natural justice. 

In the 84th, N. Y., the Court of Appeals applied this prin- 
ciple to an ordinary benevolent association. In the 32d, N. 
Y., they applied it to a medical association. And anything 
that is good enough for an association of doctors is, of course, 
good enough for their patients in the Union Club. 

Now, what is this supervisory power? When a man is 
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turned out of a club or stock. exchange, or medical associa- 
tion, or benevolent society, can he rush right up to the Su- 
preme Court to have his cause heard on the merits? No. 
We all agree, because all the books and all the cases and all 
the Judges agree that with the merits the Court has got noth- 
ing to do. There is no legal standard by which you can meas- 
ure out medicine to a medical fraternity, or club morals to a 
club fraternity, or stock exchange morals to a stock exchange 
—if there is any such thing as stock exchange morals. That 
is one reason. Another reason is, that the parties have come 
into a different agreement. ‘They have said that the Govern- 
ing Committee shall be their judges. 

Nevertheless, I agree fully with my learned adversary, the 
senior counsel, that although the Court cannot look into the 
merits or review the merits, it can look into the action suffi- - 
cient to see whether the man had a fair chance, whether he 
was charged with an offense, had notice of the charge, had an 
opportunity to defend himself, knew what the evidence was 
on which he was about to be convicted, and had an opportuni- 
ty to answer. If he had, there is no help for him this side 
of the grave; if he had not, this Court can and will help him. 

There is a. great deal of law on this subject. My friends 
are barricaded with law books. But I have stated the gist 
and substance of the whole, as they and I have drawn it out, 
and we agree upon it. What does it all amount to? That the 
Governing Committee can only remove for cause; they can- 
not remove arbitrarily; and in any event they can only re- 
move upon an opportunity to be heard. That means fully 
heard, fully heard on the charges, fully heard on the evidence. 
If this Governing Committee had sinned in ignorance, I 
should not blame them so much. But they not only had a 
learned lawyer, Mr. Cadwalader, who has appeared on the 
stand here, to guide their proceeding—and as to whom I join 
with Mr. Robinson in his eulogy upon him—but they also 
had, as one of the members of their own body, a layman who 
had just received from the Court of Appeals specific instruc- 
tions upon the subject, and he at least ought to have known 
better—and I have no doubt did know better—and should 
have so advised his associates. I refer to Mr. Edward Coop- 
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er, then Mayor of the City of New York. Mr. Cooper, as 
Mayor, was placed in exactly the same position in regard to 
the Police Commissioners, in which this Governing Commit- 
tee was placed in regard to Mr. Loubat. 

He had power to remove a police commissioner for cause, 
upon an opportunity to be heard. ‘That was the language of 
the statute. That is exactly what Mr. Carter and I agree 
is the meaning of this Union Club Constitution. He wanted 
to get rid of a police commissioner, and he gave him notice 
that he charged him with something or other, and that on 
such a day he would be at the Mayor’s office to hear him. ‘The 
man came there and said, “I am ready. Where are your wit- 
nesses? I want to cross-examine them. I shall have some 
witnesses of my own. I want to present them.” “Bless you, 
my friend,” said Mr. Cooper, “I am not a judge.. I am not 
a lawyer. I can’t be bothered with all your examination and 
cross-examination of witnesses. There is my charge. What 
have you got to say to it?” And unceremoniously—as he 
and his associates did here—he bowed him, out of office. The 
stricken commissioner came into this court, and I don’t know 
whether it was Mr. Carter, or some approximate legal lumi- 
nary, who came in and made the same argument that he has 
made here: “Why, the Mayor is not a lawyer; Good Heav- 
ens, if you are going to have a layman and force upon him 
the necessity of taking evidence, and giving the person charged 
notice of what the evidence is, and an opportunity to confront 
the witnesses you will get the whole bar in, and you can nev- 
er get along with it at all.’ He propounded that so very loud- 
ly, and made such a noise about it, that this Court was stag- 
gered, and accepted.the argument. And the learned presid- 
ing Judge, Mr. Justice Davis, propounded it as the law; and 
it was the law—for a few days. 

I refer to the case of The People, ex rel. Nichols vs. Ed- 
ward Cooper, as Mayor, etc., 21 Hun, 517, decided at General 
Term in 1880. . 

There, Judge Davis says—and this is Mr. Carter’s argu- 
ment, reduced from two hours and a half to two minutes and 
a half: 
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“The charter simply required that removals should be for 
cause, and ‘after opportunity to be heard’ It necessarily 
makes the Mayor the actor, accuser, witness, and trier, and 
imposes upon him the duty of determining. It provides no 
process to bring in the officer; none to summon witnesses or 
compel testimony; no power to administer oaths, to punish 
contempts, to preserve order. In short, it provides nothing 
but to present the ‘cause’ or causes to the officer, and hear 
his denial or explanation, or excuse.” 

Just what they say about Loubat—“Didn’t they present the 
‘cause, didn’t they hear what he had to say?” 

“To hold that these simple provisions create a Court of 
which the Mayor is a Judge, bound to sit as a Court, to pro- 
duce witnesses to sustain his alleged ‘causes’; and to be 
sworn and cross-examined himself; to hear the testimony 
of whatever interminable list of witnesses the officer may 
choose to produce; and to listen to the objections, quibbies, 
and arguments of lawyers, is to pervert the simple machinery 
of the statute into, the cumbrous form of a judicial tribunal, 
destitute of rules and powers, yet hampered by impediments 
and technicalities. Such a construction virtually prevents all 
removals, and reduces the scheme of the charter to an incon- 
gruoys absurdity.” 

One of Mr. Carter’s great points always—“incongruous 
absurdity.” 

Well, Mr. Commissioner Nichols was not quite content 
with that, and so he took it to the Court of Appeals. They 
boiled the law down into a much shorter sentence; they over- 
ruled Mr. Carter and Mr. Justice Davis, and set them both 
prostrate on the floor of the Supreme Court side by side. 

The Court of Appeals (79 N. Y.), when the case was car- 
ried up, said: 

“The relator was the Mayor of the city, and its charter con- 
ferred upon him the power to remove the defendant, but only 
for cause and after opportunity to be heard.” 

Just what we agree this Governing Committee could do. 

The Court then define what is meant by “opportunity to be 
heard;” and on this point they say: “The power is not an 
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arbitrary one, to be exercised at pleasure, but only upon just 
and reasonable grounds, and then not until after notice to the 
person charged; for in no other way could he have ‘an oppor- 
tunity to be heard.” ‘The proceeding therefore, must be insti- 
tuted upon specific charges, sufficient in their nature to warrant 
the removal, and then, unless admitted, be proven to be true. 
Defendant might also cross-examine the witnesses produced 
to support the charges, call others in his defense, and in these 
and other steps in the proceeding be represented by counsel. 
In no other way could the person sought to be removed have a 
due hearing or ‘an opportunity to be heard,’ and this condition 
must be complied with before the power of removal is exer- 
cised.” 

This is a very analogous case and a very valuable one, be- 
cause it gives the opinion of the Court of last resort in a con- 
troversy in which one of these inculpated members of the Gov- 
erning Committee was himself a party, and because it defines 
the meaning of the rule that a party can only be removed for 
cause and then only upon an opportunity to be heard. But 
there are many other authorities. My learned friends think 
that some of the Club cases are not very satisfactory. ‘They 
would rather present them in a written brief than face to face, 
man fashion, before your Honor. 

In White vs. Brownell, 2 Daly, 329, your ae? referred to 
a somewhat celebrated case, where the law is laid down on this 
subject, as it seems to me, in a most satisfactory manner. ‘That 
is the case of Innes vs. Wylie, reported in 1 C. & K., p. 262. 

There, the plaintiff brought an action to recover damages 
for an assault, alleged to have been committed upon him while 
he was entering the rooms of the “Caledonian Society of Lon- 
don,” of which he claimed to be a member. The pleadings dis- 
tinctly raised the question of the plaintiff's membership. He: 
had been expelled from the club for refusing to apologize for 
the use of menacing words to another member; but no notice 
was given to him that his removal from the society was to be 
considered. How did Lord Denman dispose of that circum- 
stance, which forms so prominent a feature in the present case? 
In summing up the case to the jury, he told them that the 
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failure to notify the plaintiff rendered the resolution of ex- 
pulsion altogether invalid. 

At page 263 of the report he says—and mark how the lan- 
guage used fits the present case: 

“The society was, in my opinion, wrong in removing him, 
without giving him distinct and positive notice that he was 
to come and answer the charge that was made against him, 


‘and I hold that he should have been told what the charge was, 


and called on to answer it, and told that it was meant to re- 
move him, if he did not make his defense. No proceeding in 
the nature of a judicial proceeding can be valid unless the 
party charged is told that he is so charged, ts called on to an- 
swer the charge, and is warned of the consequences of refus- 
ing to do so. As no such notice was given here, I think that 
the removal is altogether a void act, and I am therefore of the 
opinion that the plaintiff is still a member of the society.” 

The case was carried to the Court of Queen’s Bench, but 
they refused to grant a new trial; and the opinion delivered 
by Lord Denman has never been questioned. 

How could it be questioned, when it only holds, as every 
one must admit, and as your Honor has already decided, that 
such a proceeding is in. its nature judicial or quasi-judicial, 
and that, being of that character, a man is not to be expelled 
from his club, as Mr. Loubat certainly was, without any charge 
being preferred against him, without any notice, without any 
warning. 

Other learned judges have since adopted the opinion of Lord 
Denman in substance, if not in form; and all have uniformly 
recognized the principle, which demands for the accused a 
fair and impartial trial. Some judges, too, and very learned 
ones, have carried the principle much further than it is neces- 
sary to carry it in this case to set aside the plaintiff’s expulsion. 

It is this principle of a fair trial and a fair hearing which 
Lord Romilly had in mind in Hopkins vs. The Marquis of Exe- 
ter (L. R. 5, Eq. 63), when he said that the proceeding must 
not be “arbitrary or capricious,” and that the “decision” must 
be arrived at “bona fide, without any caprice or improper mo- 
tive.” “Then,” he says, “it is a judicial opinion from which 
there is no appeal.” 
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Sir George Jessel recognizes the same principle in Fisher vs. 
Keane (L. R. 11, Chan. Div. 353), when he says that the com- 
mittee of a club called to consider a question of expulsion are 
bound to act according to the ordinary principles of justice, 
and that they are not to convict a man of a grave offense “with- 
out fair, adequate, and sufficient notice, and an opportunity of 
meeting the accusation brought against him.” 

So also, in Labouchere vs. The Earl of Wharncliffe (1. R. 
13, Chan. Div. 346), the same learned Master of the Rolls, 
considering the kind of “inquiry” necessary in such cases, says: 
“There shall be a fair inquiry into the truth of the alleged 
facts * * * and they ought to give notice to that member 
that his conduct is about to be inquired into, and afford him 
an opportunity of stating his case to them.” 

But obviously there cannot be “a fair inquiry,” nor can the 
accused have an “opportunity of stating his case,’ when he is 
not permitted to know, much less to hear, the evidence which 
is taken against him, and upon which he is convicted. 

Dawkins vs. Antrobus (L. R. 17, Chan. Div. 615) has been 
referred to by the other side, but when our Honor considers 
the circumstances of that case you will find that it contains 
nothing which in any way impugns the decisions of Jessel 
and Lord Denman, already referred to. You will see that the 
plaintiff in that case was twice notified to explain his con- 
duct, and to appear before the committee of the club for that 
purpose, and that he only lost his membership after he had 
distinctly disavowed all responsibility to the committee. What 
he had done was not disputed, and the only question for the 
committee to decide was whether the offense was one that 
merited expulsion. The procedure does not seem to have been 
questioned. On this point the Lord Justices, who decided 
the case on appeal, agree perfectly with Jessel and Denman, 
for Lord Justice Brett says that in that regard the question 
for the Court to consider is “whether anything has been done 
contrary to natural justice,’ and “whether the decision of the 
club has been come to bona fide or not.” 

In Lambert vs. Addison (46 L. T. R., 20), decided in 1882, 
and the latest of the English club cases, Mr. Justice Kay fol- 
lows almost verbatim the language of Lord Denman in Innes vs. 
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Wylie in regard to the necessity of notice. He says that in 
exercising their power of expulsion, the committee of a club 
must act, “not only according to their own rules, but according 
to the higher rule of justice and fairness, in accordance with 
which they are bound to give the member whose conduct is 
impugned sufficient notice of the charges brought against him 
and an opportunity of defending himself.” 

Other opinions might be referred to, notably that of the Court 
in Cooper vs. The Wandsworth Board of Works (14 C. B., 
n. s.) and the opinion of Chief Baron Kelly in Wood vs. Woad 
(L. R. 9, Ex. 190). But why multiply decisions when, as 
Baron Bayley says in Capel vs. Child (2 C. & J., 579), there 
is “no case in which you are to have a judicial proceeding, 
by which a man is to be deprived of any of his property, with- 
out his having an opportunity of being heard.” 

I submit to your Honor that the principle, and the only sound 
principle, to be deduced from all these cases is this: In every 
proceeding of a quasi-judicial nature, the arbiter, Judge, or 
Governing Committee, exercising, for the time being, judicial 
functions, must, so far as he or they can, and fo the fullest 
extent within his or their power, give to the person arraigned 
and brought before him a judicial trial. What they cannot 
do, I do not ask that they shall do, but so far as they can and 
do act, they shall treat him with fairness: ; and by this I mean 
fairness from a judicial standpoint; they are a quasi-judicial 
body, and I therefore claim that they are bound to follow, so 
far as possible, a judicial method of procedure. This is all 
I ask. They cannot compel witnesses to attend and to testify 
against him; but if witnesses do attend and testify, I claim 
that he must be informed of their testimony, and permitted to 
answer it, if he con. They cannot compel witnesses to answer 
questions on cross-examination, but they shall af least give the 
accused the opportunity of putting such questions. He shall 
also be permitted to produce evidence in opposition to hostile 
evidence admitted against him, and to disprove it if he can, 
and I further maintain that, in a case involving that which is 
most sacred and most dear to him—his honor—he should be 

ermitted the aid and the presence of counsel throughout the 
entire proceeding. 
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I contended for this principle in the Hutchinson case, and I 
think that Judge Lawrence recognized it in his decision, for 
in summing up the result of the cases which I cited to him, 
he says: “The member is entitled to be fully and fairly in- 
formed of the charge, and to be fully and fairly heard.” 

“Fully and fairly heard.’ How can he be “fully and fairly . 
heard,’ unless in the way I have suggested? 

The present case is infinitely stronger for the plaintiff than 
the Hutchinson case was. In that case a charge was made; 
a sub-committee was appointed to investigate; and that sub- 
committee made a report just as they did here. ‘They made 
known the charge to the party and told him to come up and 
answer, and he came up and answered specifically to the charge. 
But when he got through, they did exactly what the Governing 
Committee did in this case—they bowed him out. 

My friends have tried to get up a contradiction with Mr. 
Platt; but there is no contradiction on this point. They all 
agree with Mr. Platt that when Loubat had said what he had 
to say they bowed him out, without any intimation that they 
intended to take any more evidence, without any intimation 
that they had already taken any other evidence. 

If the committee had seen fit to expel him upon his own ad- 
missions, upon his own statement, it would have been a very 
different case. I do not admit that his own admissions would 
have justified expulsion; but I don’t think that you could get 
any five men in the Union Club to expel him on what he stated 
himself. 

On this point I refer to what Judge Lawrence said in the 
Hutchinson case: 

“Tt is unnecessary for me in disposing of this motion to de- 
termine whether it would have been competent. for the Goy- 
erning Committee, after Hutchinson had read his answer, to 
proceed immediately to vote upon the question of his expul- 
sion. It may be conceded that they would have had the right 
to do so. But the examination of Duff and Brouwer after 
Hutchinson had retired, was, to my mind, unjust and unfair 
to the latter, and I am of the opinion that under the decisions 
to which reference has been made, even confining the power 
of this Court, to interfere in proceedings of this nature, with- 
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in the narrow rule, conceded by the learned counsel for the 
defendant in their eighth point to be the true rule in such cases, 
a case is presented which calls for the interposition of the 
Court.” 


My learned friend says that they all understood, that when ~ 


Hutchinson had got through, that that was the end of it. Un- 
derstood in no other sense and way than Platt and Loubat 
understood when the Governing Committee said: “We have 
nothing more to.say to you. Good evening”—and out they 
went. The Committee did not see fit to act on that alone. 
They were not satisfied to expel him on his own statement. 
I shall show your Honor by and by why they were not. Be- 
cause it contained no ground on which he should have been 
expelled. 

- What did they do? They called two other witnesses whose 
combined testimony appeared to charge Mr. Loubat with some- 
thing that he had disavowed, which, however, constituted the 
bulk of the offense for which, as I shall show, they proceeded 
to expel him. Not a word of it appears in his own testimony. 
On the contrary, it is absolutely inconsistent with his own tes- 
timony. ‘Then, without informing him what that evidence 
was, without informing him what conclusions the sub-commit- 
tee drew from it and embodied in their report, they proceeded 
upon that evidence and that report to expel him. Now, what 
is the law on this subject? I want nothing better than the de- 
cision of your Honor’s own associate in the next room last 
month. My learned friends say that Judge Lawrence is a very 
fine judge, but that they do not agree to his law. Why don’t 
they agree to his law? Because they know that it is absolutely 
fatal to their case. When your Honor put the question to them, 
the same that Judge Lawrence did, they stood dumb like the 
sheep before the shearer. 

Judge Lawrence says that the proceeding is governed by 
the principles of natural justice. They are very fond of natural 
justice. We will let them have it in full measure this after- 
noon. 

Judge Lawrence further holds that there is another class 
of cases besides club cases and stock exchange cases which bear 
a very close analogy to those. And what are they? ‘The cases 
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of arbitration. Judge Carter, as the newspapers call him, says 
that an arbitration is different from this, because it is inter 
partes, which for the benefit of the members of the Union Club 
I will translate. It means a controversy between two persons. 
Therefore, he says that a law applicable to arbitrators is not 
applicable to the governing committee of an exchange or club. 
I did not succeed in seeing the sequitur at all, because Judge 
Lawrence does not refer to the arbitration cases for the point 
wherein they differ, but for the point of analogy which Mr. 
Carter says is the ruling point, namely, that they are governed 
by the principles of natural justice. There is a point in which 
arbitrations and judicial proceedings of the governing com- 
.mittees of clubs and exchanges do exactly agree. It is this: 
That the parties to the arrangement have agreed that cer- 
tain persons shall be their judge and shall try them in a par- 
ticular manner. ‘That is the point of resemblance, and my 
learned friend overlooked it; the did not see it. When we 
lawyers do not agree to a proposition of law, we do not see it, 
-and my friend did not see this one. But your Honor sees the 
exact identity between the two classes of cases. 

Two or three or four men say: ‘Well, we will arbitrate 
our differences on the judgment of A, B, and C.” A thousand 
men come together and agree in writing, that if any ques- 
tion of misconduct on the part of any of them comes up, they 
will have it decided by the members of the governing com- 
mittee, or two-thirds of them. In the case of an arbitration— 
and the analogy is close, very close, and very perfect—has 
there ever been any doubt that if the arbitrators, in the ab- 
sence of either of the parties, hear any other evidence or lis- 
ten to anything that might by any possibility affect their minds, 
their judgment is absolutely void, and void on the principle 
of natural justice? 

I want to call your Honor’s attention to what some great 
judges have said upon this subject. 

Lord Eldon was a very respectable authority, quite worthy 
of being ‘followed by a Chancellor in this court. It was ob- 
jected to him: “Why, these arbitrators were perfectly re- 
spectable men; to be sure, they heard something that some- 
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body said after the parties had left, but they did not allow it 
to affect their minds.” ti 

And they say, this Governing Committee say, they did not 
allow it to affect their minds. 1 would like to see a member 
of this Governing Committee who can say that he did not con- 
vict on the evidence of Willing and Henry Turnbull. Of 
course they did. 

In the case decided by Lord Eldon (Walker vs. Frobisher, 6 
Ves., 70), an arbitrator received evidence in the absence of 
the parties—as was done here—but swore that the evidence so 
received did not influence his decision. Upon this point, Lord 
Eldon, speaking of the arbitrator, says: “He is a most re- 
spectable man. But I cannot, from respect for any man, do 
that which I cannot reconcile to general principles. A judge 
must not take upon himself to say whether evidence wmproperly 
admitted had or had not an effect upon his mind. The award 
may have done perfect justice, but upon general principles it 
cannot be supported.” 

In Drew vs. Drew, 2 Macq. H. L. Cas., 1, another great 
Lord Chancellor said: : 

“T wish to be understood as not in the slightest degree ques- 
tioning or insinuating a doubt against the authorities which 
have been referred to, laying down that an arbitrator miscon- 
ceives his duty, if he in any, the minutest respect takes upon 
himself to listen to evidence behind the back of a party who is 
interested in controverting or is entitled to controvert it. Sevy- 
eral cases have been referred to, but if there had been none, I 
agree with Lord Eldon, that the principles of universal jus- 
tice require that the person who is to be prejudiced by the evi- 
dence ought to be present to hear it taken, to suggest cross- 
examination, or himself to cross-examine, and to be able to 
find evidence, if he can, that shall meet and answer it, as in 
the ordinary course of legal proceedings.” 

In re Plews and Middleton, 6 Q. B., 845, Patteson, Justice, 
another great English judge, said: 

“Tt is true that the erroneous proceeding related to a very 
small matter, but if it were sanctioned in any instance the refer- 
ees in every case of joint arbitration might agree to carry on 
their inquiries apart.” 
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In the same case Mr. Justice Coleridge said: 

“To uphold this award would be to authorize a proceeding 
contrary to the first principles of justice.” 

Finally, in Dobson vs. Groves, 6 Q. B., 637, Lord Denman 
said: 

“The Court must abide by the general principle, and oppose 
all attempts to explain, by the bearing of particular parcels 
of evidence, whether the inquiry had, or by any probability 
might have had, an effect upon the arbitrators’ decision. 
* * * When once the case is brought within the general 
principle, by a possibility that the arbitrator's mind may have 
been biased, there is a sufficient objection.” 

Your Honor need not go beyond the recorded cases in this 
State. I refer to the case of Fuckidar vs. The Guardian Mu- 
tual Life Insurance Co., 62 N. Y. In that case, at page 405, 
the Court said: 

“But any violation of natwral justice by an arbitrator, such 
as recewing material evidence from one of the parties, without 
the knowledge or consent of the other, should be condemned.’ 

I might go on citing cases by the score which fully sustain 
the doctrine laid down by Judge Lawrence. But why should I 
weary your Honor; why should I do more than proceed to ap- 
ply the doctrine to the facts of this case? 

One thing is laid down, as it seems to me, with great clearness 
in the Hutchinson case, and in the case which your Honor cited 
in the Common Pleas, namely, that a man must know what he 
is charged with; that is, the fundamental thing. So that if he 
is expelled, he will know what he is expelled for, and will not 
have to go groping around among members of the Union Club 
and find none of them agreeing on what he was expelled for, 
because he was not charged with anything in particular. That 
is one thing. 

Then he must have an opportunity to answer the charge. But 
in order to answer the charge he must know what evidence is 
taken against him to support the charge. He must be allowed 
to confront the witnesses, and we say—as the Court of Ap- 
peals say in the Mayor’s case—to cross-examine them. If 
it is taken before a sub-committee, by reading the proceedings 
of the sub-committee; and if they indict him, why, let him 
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have a copy of the indictment. This sub-committee sat as a 
grand jury, and that is the only possible mode in which their 
action can be sustained at all. They called witnesses secretly 
and heard them separately. They did not inform the defend- 
~ ant of one particle of the evidence that was given against him. 
Then they handed him their indictment; and he was con- 
victed on the indictment without ever having been called to 
plead to it. But worse than that he was convicted upon secret 
evidence which he never heard of and never dreamed of. 

Now, let us see whether justice has been done in this case, 
and whether these gentlemen of the Union Club are satisfied 
with the action of their Governing Committee? 

What was the charge on which Mr. Loubat was expelled? 
We can’t find out. Mr. King says it was for words spoken in 
the club-house. Mr. Blagden says it was for a letter giving the 
lie to Mr. Henry Turnbull. Assuming that either of these caus- 
es would have been sufficient, if acted upon alone, how, never- 
theless, can we determine which it was, or whether it was both? 
‘ By the record, I say, and by the record only. Is there any oth- 
er way? There was another way, I thought, and I proposed 
to ask each member of the Governing Committee who voted 
for expulsion, what he expelled him for? Your Honor said: 
“Oh, no, that will not do; this is a Court; these are Judges; 
you can’t go behind the conscience of the Judge; if you did, you 
might find much that would shock mankind.” You said that 
Judges must be protected.from impertinent interference, that 
because they were Judges, they could not be asked their rea- 
sons—a decision in which I acquiesced, from force. of habit 
and from necessity. Well, being shut off from that, I suppose 
that the only way is to find it out from the record. And I pro- 
pose to show your Honor by that record, that what he was ex- 
pelled for was something different from what it is now pre- 
tended by the counsel of the Club he was expelled for. 

It is now pretended—I think for the first time in the history 
of the case—that he was expelled for words spoken in the club- 
house in November. If he was, he was expelled without any 
notice, without any charge, without any inquiry. I believe that 
to be an afterthought, and there are various circumstances 
which confirm this belief. In the first place, the words spoken 
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never would have been heard of outside of the ears in which 
they were uttered if it had not been, first, for Henry Turnbull, 
and then, for the action of him and his friends in distributing 
the circular, and then, for the counsel of the Union Club in 
spending nearly a whole day, in trying to fill the newspapers 
with a description of those words and of the parties concerning 
whom they are supposed to have been uttered, almost calling 
them by name. 

I have endeavored to try this case with a view to the sup- 
pression of all possible scandal, and I am sure I was not less 
surprised than shocked to hear my learned friends on the other 
side try to fill, not only the ears of this courtroom, but of this 
whole city, with a revival of that unhappy circumstance—point- 
ing directly at parties, as good as naming them. 

Don’t charge that to Mr. Loubat. That is the action of the 
counsel of the Union Club in defense of their case. 

The words were uttered on the 28th day of November. 

What does my learned friend say about them? He says that 
those words should not have been made the subject of inquiry, 
should not have been made the subject of expulsion. 

Mr. Carter. I did not say that. 

Mr. Choate. He said what I understood to be that. 

Now, there is a club morality and a public morality bear- 
ing directly on this question, which sustains the suggestion that 
I said Mr. Carter made, and which, if he did not make, J do. 
And here I differ from both my learned friends on this subject 
of private language between gentlemen ina club, or in a parlor, 
or in a countingroom, or in the street. 

‘My proposition is this, that if such language is uttered there 
is the end of it. It should go no further; and any code of 
morals by which gentlemen are bound will see that it goes no 
further. The learned counsel on the other side have two differ- 
ent views, both opposed to mine. Mr. Robinson says: Why, 
nobody asked ‘Turnbull not to repeat the words; therefore he 
repeated them; there is no great offense in that. If your Honor 
please, that strikes at the very foundation of social morals 
and of public decency. That is Mr. Robinson’s doctrine; but 
it is not the code of the Union Club. Where did he bring it 
from? From Philadelphia or from Virginia? Where did this 
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idea come from—that if you do not ask your dining companion, 
or your friend, in whose ear you whisper a remark, not to re- 
peat it, he is under no obligation to keep it still? 

My brother Carter has in the course of this argument had 
occasion to reject a good deal that his associate has said. He 
could not stand that, not he. But he says: Why, Turnbull 
repeated it all about the town, and thousands of gentlemen have 
done that before. I deny that that has ever been done by a 
gentleman anywhere. 

Now your Honor begins to see where the difference between 
Loubat and Turnbull, which this club investigated, began. If 
it was an offense against club morality, what was the offense? 
Ah, your Honor, the club is never to know what one private 
gentleman after dinner whispers in the ears of another; the 
club is never to inquire into that subject. I scout the idea, that 
that was cause for expulsion. And what is more, I don’t be- 
lieve you can find a corporal’s guard of men in the Union Club 
to say that it was cause for expulsion. 

See what comes of it, if itis. ‘Then every indiscreet and im- 
proper word uttered after dinner by one gentleman in the ears 
of another gentleman, if the hearer adopts Mr. Robinson’s rule 
and goes and spreads it on the wings of the morning, because 
he is not requested not to; or if he adopts Mr. Carter’s rule, 
following the supposed gentleman, somewhere or other, who re- 
peats such remarks—I don’t know where such gentlemen are 
found, certainly not in the Union Club, for the only gentle- 
man that ever did it there has left—what comes of it? This 
comes of it—exposure comes of it. Is that the Union Club 
theory of the protection of innocent reputations? Is that the 
Club theory of confidential communications between gentlemen? 
I don’t want to live as a gentleman in this city, if that is the 
code of morals to be administered in society, in clubs, in church- 
es, or in courts. The eternal seal of silence was on that remark 
by every code of morals that I ever heard of, or can ever imag- 
ine. 

The Club did not take notice of it, and did not call him to 
account for it, and nobody ever brought it to the attention of 
the Governing Committee. Why do I say that? Because the 
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record shows it. If you are going to hold that he was ex- 
pelled for that, or that that was a part of it, show it to me in 
the charge which he was called upon to defend. 

I am not scrupling now about the form of summoning him. 
They say that when he got the resolution appointing the sub- 
committee, he ought to have known that it looked or squinted 
at expulsion. Expulsion for what? Let us see what the record 
says. Let us see if this was a committee appointed to investi- 
gate that remark, or if it had anything whatever to do with the 
remark. I say it had not. 

“The President stated that the object of the meeting was to 
obtain the sense of the committee as to the propriety of the 
Club investigating the recent difficulties which have taken 
place between two members of the Club, Messrs. J. F. Loubat 
and Henry Turnbull.” 

Recent difficulties! ‘This remark was made away back in the 
year before. Mr. Loubat had spent the whole winter in Cali- 
fornia. He returned on the 29th day of April, and then diffi- 
culties for the first time arose between them. 

“Resolved, That a committee of five be appointed by the Pres- 
ident, to investigate and report to the Governing Committee, at 
a future meeting to be called by the President, an exact state- 
ment of facts in relation to the difficulties existing between 
Messrs. J. F. Loubat and Henry Turnbull, with instructions 
to inform Mr. Loubat and Mr. Turnbull of the resolution, and 
giving them an opportunity to appear before them.” 

Well, is there here any warrant to investigate that remark 
on which the eternal seal of silence should have rested, and 
would have rested, but for the improper action of Turnbull? 
Where is it? I do not claim that you shall charge us with the 
particularity of an indictment; but there must be something 
in the charge, however, informing the defendant what they 
intend to investigate; and if it looks to expulsion, upon what 
charge they propose to expel him. Isn’t it something about his 
conduct toward Turnbull and the existing quarrel between 
them? 

When the report came in, what did that say? It is entitled 
“Investigation in re Henry Turnbull and J. F. Loubat”; and 
then the report continues as follows: 
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“The committee appointed to investigate the facts that led 
to the late unpleasant occurrence between Mr. Henry Turnbull 
and Mr. J. F. Loubat met at the Union Club at 5 p. m., May 
19, 1882.” 

What was the “late unpleasant occurrence’? It almost came 
to blows. It began after the return of Loubat from Califor- 
nia; it culminated in the Belmont circular. That was the un- 
pleasant occurrence between them. ‘The letter carried by Mr. 
King was of still more hostile consequence, apparently threat- 
ening the other side, and requiring the intervention of experts. 
Then you come to the action of the committee itself: 

“The committee appointed pursuant to the resolution of the 
Board to ascertain and report the exact facts concerning the 
Jate questions between Mr. Loubat and Mr. Turnbull, respect- 
fully report.” 

Now, what I have to say is, that this suggestion of Mr. 
Loubat’s remark, ever being made the subject of the charge 
which he was summoned to answer, is a pure afterthought. 
It was never thought of by the sub-committee, or by the Goy- 
erning Committee. What further is there? Why, there is 
this, that when the committee took the evidence they left out 
the remark. They reported it in blank, and the Governing Com- 
mittee never knew what it was. 

Your Honor to this moment knows not what it was. My — 
learned friend says: Oh, it was something fearful beyond 
expression, and that he can indulge his imagination, and that 
you can indulge your imagination, to find it and spell it out. 

Well, the Governing Committee did not have it spelled out 
to them; they did not act upon it. If there was an indecent 
word used, there is no such word in the evidence or the report. 
It is the first time I ever heard that Judges, whether in the 
form of Governing Committees or Judges of the Supreme Court 
were to decide a case purely upon their imagination. 

The remark was left blank with a purpose; it was left blank 
for a reason. Because it was no part of the charge; because 
it had nothing to do with the case; because. it did not come 
within the scope of the committee’s authority to inquire, or re- 
port thereon; and because it was what the Governing Commit- 
tee did not care to know. 
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Every rule of club morals, and of public morals, and of pub- 
lic decency, constrained them from inquiring, and precluded 
them from knowing what the remark was. In confirmation 
of my statement, that from the whole tenor of their action it 
was perfectly obvious that the Governing Committee did not 
intend to make the remark a subject of inquiry; I say that they 
did not instruct the sub-committee to inquire what it-was, and 
that the sub-committee did not take any evidence or make any 
report on that subject. The only matter referred to them was 
the controversy between Loubat and Turnbull. Certainly the 
controversy did not begin with the remark, and the remarkr 
formed no part of the controversy, in any view of the case, 
upon anybody’s evidence, I don’t care whose or what. 

The Court. Allow me to make a suggestion. They were to 
investigate and ascertain an exact statement of facts in relation 
to the difficulty. The committee was to investigate the facts 
that led to it. 

Mr. Choate. Undoubtedly. The scope of their powers is an 
exact statement of facts in relation to the difficulties existing. 

The Court. ‘The report says the facts that led to it. 

Mr. Choate. I am going to show your Honor what led to 
it. There is no dispute about the scope of their inquiries. It 
cannot be tortured or enlarged so as to include the remark, 
when your Honor comes to see the other facts as to what the 
controversy really was. i 

Mr. Loubat and Mr. Turnbull had no quarrel on the occa- 
sion of the remark. After the remark, begins the dispute as 
to what and how a difficulty arose. According to Mr. Turnbull, 
he, after that, denounced and attacked the plaintiff’s personal 
character for manliness and honor. 

I need not repeat what he claims to have said. I am not 
so fond of that kind of language as my friends on the other 
side seem to be. ‘hey made the room ring with it all yester- 
day. Mr. Loubat says that Mr. Turnbull said that it was an 
ungentlemanly remark, which no one but a Frenchman would 
have made. ‘They parted pleasantly enough. ‘They met the 
next morning pleasantly enough, and nothing occurred, no fur- 
ther step in the controversy between them, until Mr. Loubat 
had gone to California. Now arises the next step in the con- 


42 FAMOUS JURY SPEECHES 


troversy. What was that?» About this, it is conceded upon 
the other side, that it was a step taken by Turnbull and not by 
Loubat—a step worse than anything Loubat ever did, or spoke 
of, or dreamed of speaking or doing, because the remark was 
received by Turnbull under that seal of confidence which is 
necessarily implied in the conduct and intercourse of gentle- 
men. After Mr. Loubat had gone to California, it is agreed on 
all hands that Mr. Turnbull went out to the world and published 
the remark. If there ever was a flagrant sin against private 
decency, and club morality, and public morality, it was that 
circulation and publication of the remark by Turnbull. Noth- 
ing has ever been mooted or suggested in Mr, Loubat’s con- 
duct or language that begins to approach the infamy of that act. 
Every intelligent gentleman and every intelligent judge will 
agree with me in this statement. But besides publishing and 
repeating the remark, Mr. Turnbull coupled it with what Mr. 
Loubat, when he heard it, said was an absolute falsehood, 
namely, that upon hearing him, he denounced him for what 
Mr. Robinson repeated so many times yesterday; and Mr. 
Turnbull further stated that Mr. Loubat, instead of repelling 
the gross imputation, had run away. 

If there is anything that can wound the feelings of a sensi- 
tive and chivalrous man like Mr. Loubat, I suppose it is a 
charge like this: That his character for manliness and honor 
had been attacked to his face, that he had made no reply, 
but had put his tail between his legs and run away. Cowardice, 
poltroonery—all the most degrading attributes put upon him in 
his absence by this man with whom this controvery was aft- 
erward the thing to be examined. ‘That is undisputed. I 
asked them on the other side, as they were arguing it, if they 
admitted it, and they said yes, they did. In their report, the 
sub-committee stated it. Mr. Loubat, it appears, heard of this 
in California; he was told that this story, in all its glaring 
proportions, was being circulated in New York society, and he 
came home. What did he do when he came home, according to 
his own story? He went to a gentleman friend of his and told 
him all about it? What did he do next? My learned friend 
says, “Oh, he ought to have apologized.” Good Heavens! apol- 
ogized to whom? Who was there ever to apologize to? Apolo- 
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gize to the Club, and thereby publish the original remark? Is 
that Union Club morality? That cannot be. Apologize to the 
gentleman to whom it was uttered, who had been making it pub- 
lic property and public infamy? That cannot be. There were 
certain persons concerned to whom he owed an apology. How 
did he come to owe an apology to them? By making the re- 
mark in the private ear of another gentleman? Never! Is that 
Union Club morality? It cannot be. He owed them the 
apology because of this infamous publication of the story, a 
most painful obligation. But he recognized the obligation at 
once, and discharged it. His apology was accepted by the 
parties concerned. And to-day he presents the wonderful 
spectacle of being himself on the best of terms of ancient and 
abiding friendship with every one of those persons supposed 
to have been injured, and the Governing Committee of the 
Union Club, as champions of Henry ‘Turnbull, who had pub- 
lished the remark calling him to an account. 

What was the next step, according to his own story? Hay- 
ing done what he could—which of course he ought never to 
have been brought into the position to do—he turns to meet 
his accuser. He knew what Turnbull had said, and he got the 
report that Turnbull was circulating. He incorporates that 
in a letter and addresses it to one of the gentlemen who was 
present; and he receives the reply that such language was not 
used, that his personal character was not attacked, that he was 
not denounced as a blackguard, or charged with running away ; 
and thereupon he writes the letter to Turnbull, giving him the 
lie, and addresses it to the gentleman to whom, as he under- 
stood, Turnbull had told the story. Now, that may have been 
an offense in somebody’s view. I don’t know whose. That, 
so narrated, may have been wrong on Loubat’s part. 

This brings me to the application of the law to the facts 
of the case. Because, if your Honor has followed me, you 
will begin to see the gross iniquity of this judgment of expul- 
sion. My learned friend says, Why, he admitted everything. 
If your Honor please, he admitted nothing. They say that 
there was nothing in conflict between the evidence which he 
gave and that which the others gave. If your Honor please, 
the two statements are as wide apart as the poles. You de- 
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tected my learned friend, Mr. Robinson, or ot 
never needs detection—in his argument, puttin: 
That Loubat went to Mr. Willing, the party 
the conversation, and found out from Mr. © 
had not heard Turnbull denounce him as a blac 
heard that the remark of Loubat was spoken o: 
the most blackguardly remark he had ever 
knowing that, and knowing that he could no 
quiry as to what he had said, or had heard sa 
ing that out, he said to Mr. Willing, I will w1 
putting this remark, as stated by Mr. Turnbr 
marks, and asking you if he said it, and you 
letter that you did not hear it, and then I wil. 
ten proofs to convict Turnbull of lying. Mr 
that. I challenge him to show any such thing. 
do it. Now, watch here, and see how our lav 
case. Mr. Loubat was examined before the in 
mittee, and made his statement. He stated his c 
as I have recited it to your Honor; and it abs 
the possibility of any such conversation with 
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“A. I told him that he had made a mistake; he remained 
talking to Mr, Turnbull after I left; I cannot remember any- 
thing except that those gentlemen remained talking together, 
and they must have got the conversation mixed up. Mr. Turn- 
bull said it was a most ungentlemanly remark; he remained 
there talking with Mr. Willing. 

“Q. There was no animosity between you? 

“A. We are not on speaking terms at present.” 

Not an intimation of any such conversation with Willing 
as Mr. Robinson imputed to him and found against him. If 
the Governing Committee had removed him on his own state- 
ment, he would have been out in the cold. But I don’t think 
there is any man of sense or intelligence that would have re- 
moved him on his own statement, or would convict the Govern- 
ing Committee of being such stupid blockheads as to have 
removed him on that, even if it included the original objection- 
able remark, which had become public by no act of his, but by 
the treachery and infamy of Turnbull. If, after Loubat made 
his own statement, they had convicted him—however unrea- 
sonably, as I think—perhaps he could have had no redress. 

What happened? They bowed him out; they bowed Mr. 
Platt out. Now they say that Mr. Platt was his counsel; and 
very respectable gentlemen have been called to impeach Mr. 
Platt by not remembering what he remembers. That is a 
new way of impeaching. It is a surprising novelty for my 
learned friend, Mr. Carter, to say the evidence is overwhelm- 
ing against Mr. Platt. I don’t know what he means by over- 
whelming. I have always heard that one man who has heard 
a thing and remembers it is worth half a dozen who did hear 
it and don’t remember, or didn’t hear it and don’t remember. 

Mr. Platt says that they told him: Mr. Loubat has asked 
that you come in here as his friend, make no remarks, no 
talk—you just sit here and listen. 

Mr. Cadwalader says he don’t remember that; and Mr. Shel- 
don says he don’t remember that or anything else—not another 
word that took place can he remember. 

Mr. Carter. Do you mean to seriously say to the learned 
Judge that that is Mr. Sheldon’s testimony ? 

Mr. Choate. Mr. Sheldon, in answer to my question, if he 
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could remember anything that day, said he could not. I will 
read it: 

“Cross-examination. 

“By Mr. Choate: 

“Q. What do you recollect being said to Mr. Platt by any 
member of the committee? 

“A. I recollect saying to Mr. Platt that he was sent for at 
Mr. Loubat’s request. 

“Q. Will you swear positively that it was not told him in 
substance or effect that the committee was not desirous of 
hearing anything from him. 

“A. To the best of my knowledge. 

“Q. Will you swear positively from recollection that no 
stich thing was said? 

“A. I could not swear that I was in the committee-room, but 
to the best of my recollection and belief nothing of the sort 
took place. 

“Q. Will you swear positively that no such thing was said? 

“A. Yes, I will swear positively to the best of my recollec- 
tion and belief nothing of the kind occurred. 

“Re-direct. 

“Q. If such an observation had been made when Mr. Platt 
entered, or at any time during the course of these proceedings, 
is it likely it could have escaped your memory?” 

“A. I think not.” 

“By Mr. Choate. 

“Q. State anything else that was said on that occasion by 
anybody? 

“A. I can only state that I said to Mr. Platt— 

“Q. I don’t mean that. State anything else that was said 
by anybody on that occasion? 

“A. I don’t recollect anything. 

“By Mr. Carter. 

“Q. In stating you don’t recollect anything that was said, 
do you mean to intimate that you don’t recollect testimony was 
given, a large amount of it taken? 

“A. Not at all. I mean I cannot quote any particular words 
that were used.” 
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Now there you have it. And I say that’is utterly worthless 
as a contradiction of Mr. Platt. Did they think that he was 
Mr. Loubat’s counsel, or that the case was being conducted and 
defended by Mr. Platt as his counsel? If so, why didn’t they 
say: Mr. Platt, we are going to take the rest of the evidence 
after Mr. Loubat is gone, you had better stay. No, they bowed 
him and Loubat out together. I was going to call your Hon- 
or’s attention to what took place after they were bowed out; 
for now you come to the milk of the cocoanut. Now you 
come to the substance of the crime for which he was expelled. 
It is perfectly ludicrous upon the proofs in this case to say 
that he was expelled for the original remark, or that the re- 
mark had any reference whatever to the expulsion. 

Now comes up the point between men of honor. Loubat’s 
evidence on one side, Turnbull’s for what it is worth, Kim- 
ball’s for what it is worth on the other side, and Willing hang- 
ing on the fence. The plaintiff is being tried in respect to his 
conduct in the difficulties existing between him and Turnbull. 
The question is, whether the principles of natural justice re- 
quired that before he was expelled for a crime, he should be 
informed what that crime-was? No intimation of it yet. No 
intimation of it in the instructions to the sub-committee. No 
intimation of it in their letter to Loubat. No intimation of it 
in anything that passed while Loubat was before the commit- 
tee. Mr. Turnbull had just testified, but they did not tell him a 
word of Turnbull’s testimony, or ask him how the fact was? 
Afterwards, Mr. Kimball and Mr. Willing came and testified 
behind his back, without giving him any opportunity to hear 
them, to facts which, if true, made out a case against him. 
What was that? Just what Mr. Robinson was. trying to tell. 
He said in substance that after Loubat came back from Cali- 
fornia he went to Willing, found out that Willing could deny 
literally, but not substantially, what Turnbull charged him with, 
but would be obliged, if inquired of, to state what, as Mr. 
Carter says, came very near to the same thing, namely, that 
the remark was very “blackguardly,” although there is a very 
wide difference between those two things—but that is a mat- 
ter for the fair judgment of the Governing Committee, if they 
tried the case thoroughly. They got the evidence out of the 
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combined testimony of Kimball, Turnbull, and Willing. What 
did they report? They reported what Mr. Loubat had in sub- 
stance denied, namely, that the inculpation of him by Turnbull 
was made, that he knew it was made, that he heard it, and 
knowing that Willing had heard it almost in substance, never- 
theless procured a formal letter from him denying that he had 
heard it at all, and on that charged Turnbull with the lie di- 
rect. here was a fair question for the Governing Committee, 
upon which I think they might come to different opinions, as 
it appears they did. Four of them voted against expulsion; 
one of them moved for a mitigated punishment. They differed 
upon it. But the vice of the thing was this—and your Honor 
_ put your finger upon it, and the weight of your finger almost 
brought my learned adversary to the ground—all the evidence 
tending to inculpate Loubat on the charge based upon the quar- 
rel between him and Turnbull, was received by the committee 
behind Loubat’s back, without any information that there was 
any such evidence, without any intimation that a part had 
already been taken, or that the rest of it was taken, after it 
had been taken, without any opportunity for him to know it, 
and without any opportunity for him to answer it. It appears 
by Mr. Loubat’s testimony, that he left Turnbull and Willing 
talking together when he left the club that night. Nothing is 
more certain than that if such a retort was made, charging the 
man who made the original remark with being a “blackguard” 
and so on, it was made after Mr. Loubat had left. From what 
we now know of Henry Turnbull, we can almost assume that 
it was made after, if it was made at all. 

Mr. Carter. The circumstance is not in proof. 

Mr. Choate.. I accept the criticism. I stand corrected. I 
am putting my finger just as your Honor did, on the very 
vice of the proceeding. It was that evidence contrary to Lou- 
bat’s that laid the foundation of the charge against him; it was 
that evidence which was the foundation of the charge in the re- 
port; and it was on that report that the Governing Committee 
acted, when they voted the plaintiff’s expulsion. In his own 
evidence, there was nothing of the kind. His own evidence was 
inconsistent with it. Your Honor knows enough, as a judge 
and a lawyer, to know that it might well be, if he had been 
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present, or if Mr. Platt had been there, it would have turned 
out just as Loubat had stated, and that the other witnesses were 
mistaken. ; 

Now, what do you say to the doctrines I have cited from the 
arbitration cases? 

In Dobson vs. Groves, Lord Denman says that there is a 
“sufficient objection’ when there is only “a possibility that the 
arbitrators mind may have been biased.” Were, there was 
something more than a mere “possibility; ” there is an absolute 
certainty that the minds of the Governing Committee were 
biased by evidence taken in the plaintiff’s absence. 

So also in Sharpe vs. Bickerdyke, 3 Dow’s Rep., 102, Lord 
Eldon says that an award cannot stand where the arbitrator 
hears one party without hearing the other, and that even if the 
arbitrator “decided rightly, he had not decided justly.” 

The decision of Judge Lawrence in the Stock Exchange case 
is based upon the same principle; and the principle is obviously 
fatal to the defendants. 

In my view of this case, a charge was made on which the 
Governing Committee might consider whether to expel Mr. 
Loubat; he has manufactured an accusation of falsehood 
against a brother member of the club. _ That, if your Honor 
please, is the charge upon which he has not had a chance to be 
heard; that is the crime for which he was expelled, a crime of 
which no intimation was given him, no, not one. They put it in 
their report; and then what should they have done with the re- 
port? ‘That was the time to have given him a chance to answer. 
But the report came in at 9 o’clock, and Mr. Bladgen moved 
that he be expelled, and the cousin of Turnbull, who had no right 
to be there at all, seconded the motion, and they put it through. 

Now, if your Honor please, I want to reply to a little clap- 
trap indulged in by my learned friends on the other side, if such 
eminent and distinguished counsel can be supposed to resort 
to that. But your Honor knows the various forensic arts. 

They say: Why didn’t you put Loubat on the stand; why 
didn’t you deny something? ‘That question was for the crowd 
and the newspapers, and the club men.. Nobody knows better 
than my learned friends that your Honor cannot retry this 
case. It is held in all the cases on this subject that a court can- 
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not inquire into the merifs meaning, of course, by the “merits, 
the personal guilt or innocence of the plaintiff. The power of 
the court does not extend beyond a review of the procedure, or 
in other words, whether substantial justice has been done in the 
method of trial. To have put the plaintiff on the stand could 
therefore have been to no possible purpose. My friends on the 
other side know this as well as your Honor knows it, and they 
ask the question merely to tickle the ears of the groundlings 
from the Union Club. 

Well, do I make out my case? Where are the principles 
of natural justice as laid down by Lord Eldon? Non constat, 
that the committee would have expelled the plaintiff on his 
own testimony. I defy them, or any other governing commit- 
tee, to expel a man on such a story as that. No body of gen- 
tlemen in any club in this city could be found to expel him 
on that. They expelled him on the whole report—a report 
based, if your Honor please, upon the evidence of Willing, 
and ‘Turnbull, and Kimball, taken behind the plaintiff's back 
and absolutely concealed from him. 

We will take any of the alternatives you please. Did they 
expel him for the remark? Who can say so, when the remark 
alone was not submitted to their minds? ‘This other flagrant 
charge was coupled with it. No judge can say, no man can 
say, that if the original remark had anything to do with it, it 
constituted the plaintiff’s whole offense. In the largest pos- 
sible view of the testimony, the making of the original remark 
was all that was disclosed by his own testimony. They had 
to act and did act upon the whole evidence. My claim is, 
that if it had not been for the evidence of Willing and Turn- 
bull and Kimball, which the plaintiff was not allowed to hear, 
and upon which this artificial charge of crime was based, and 
as I believe, falsely constructed against him, there would have 
been no expulsion, and no ground for expulsion. 

What do these great judges say? ‘They say that if a judge 
or arbitrator, having dismissed either party, takes any evidence 
behind his back, no matter what, no matter how little, it is ab- 
solutely fatal. 

What happened here? They took, behind his back, the whole 
of the evidence going to constitute at least one of the two ‘sub- 
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stantive charges. Can they be heard to say: We expelled him 
for his original remark; our minds were not affected by his 
giving the lie unreasonably ? 

How can they be heard to say that? How can they be heard 
to say that, when Lord Eldon says: We will not hear an 
arbitrator or a judge come forward and say that he did not 
allow his mind to be affected by any evidence that he took? 
Human nature can’t stand that; no judge, no arbitrator, no 
governing committee can be put-to sucha test. If I were to put 
one of these fourteen members upon the stand and ask him: 
Did you expel him for the original remark? he could not say 
that he did, for they had before them another accusation sup- 
ported by evidence taken behind the plaintiff's back, and by no 
other evidence whatever. 

That is the plaintiff’s case. I leave it not only to your Hon- 
or, but to every member of the Union Club, to say whether he 
had a fair trial. It needs only a clear exposition of the case 
to prove to anybody—I would leave it to the counsel on the 
other side—whether the plaintiff had a fair trial within the 
authorities which we have all agreed to. Compare it once more 
with the Hutchinson case. 

You ought to have heard my friend’s argument there. 
Hutchinson, said he, comes forward and complains because he 
was expelled for “obvious fraud”; he went before the Govern- 
ing Committee on a charge of “obvious fraud,’ and presented 
his books and made a statement which showed him guilty of 
“obvious fraud” by the score and by the hundred; and now 
you want to set the expulsion aside, because, although he ad- 
mitted that, they called in one or two witnesses on little trifling, 
unimportant matters that did not alter the case as he stated it. 
What did Judge Lawrence say to that? Judge Lawrence said, 
just as Lord Eldon said, this Governing Committee, for some 
reason or other, thought it necessary—as this sub-committee 
thought it necessary, before they got all the facts which they 
were instructed to investigate, not to rely upon Loubat’s ad- 
mission—not to rely on Hutchinson's admission, and so they 
took other evidence, and I cannot now countenance the sug- 
gestion, that it was not necessary to establish his conviction, 
or did not tend to his conviction. 
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If your Honor please, we.don’t need to make any such ar- 
guments here. You will read Loubat’s testimony before the 
sub-committee in vain for the least intimation, much less admis- 
sion, of this flagrant offence. The sub-committee were not sat- 
isfied to rest upon what he did admit. The Governing Com- 
mittee were not satisfied to rest upon that. If they had been, 
he might have been in a tighter place, although very unrea- 
sonably expelled. But they said: No, we are not content with 
Mr. Loubat’s story; we don’t expel him on that, we expel him 
on the combined stories of Loubat, Turnbull, Willing, and 
Kimball. Yet, my friends say that he was convicted on his 
‘own admission. I deny it. I say that no man of intelligence 
entitling him to be outside of Bloomingdale Asylum, can read 
this evidence, and say that he would convict the plaintiff on ‘his 
own admission. And my learned friends will not say so. He 
was convicted on the report made up from the evidence of the 
four; one was his own statement, the other three were what he 
was shut out from hearing or answering. 

Now, if your Honor please, have I made out my case or not? 
If the principles of natural justice are to govern, how would 
you like to administer justice in that way? ‘These remarks 
of Lord Eldon, and the Court of Appeals, and the Supreme 
Court, to which I have called your attention, refer to sworn 
judges, as to whom the people are protected in the perform- 
‘ance of their duty by their solemn oath, and by the character 
that elevates them, after years of test and trial, to the bench. 
Will you then permit such an unsworn Governing Committee 
to deprive a man of such valuable rights and put such stigma 
upon him by a purely ex parte trial? 

Your Honor would never have another night’s sound sleep, 
if, after receiving the same commission and authority which 
the Governing Committee received under the charter of the 
Union Club, to investigate this case, you had done as this 
Governing Committee did. 

I wonder that they are alive to remember it. I wonder that 
they have not fallen into their graves from mortification and 
shame. And yet, the secretary looks as robust and plump, and 
contented and self-complacent, as if he had achieved a great 
thing. 
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What would you say in your defence, if you were impeached, 
as you would have to be, before the Senate at Albany, if you had 
conducted a trial like this? What answer could you make? 
You could not answer; you could not possibly escape convic- 
tion. 

But this Governing Committee draw their answer and send 
their lawyers in here to say: It is all right. We will get Mr. 
Robinson with all his suaviter in modo, and we will get Mr. 
Carter with all his fortiter in re, to come in here, and we will 
pull the wool over the eyes of the Judge, and we will hold on 
to this conviction and keep Loubat out. 

One word personal to yourself. I agree to all that my learned 
friend said, but one thing, and that is, that we waited for 
your Honor. I deny it. I never waited for any judge, and 
I never will. I take the judges as they come, but I am per- 
fectly thankful that we came before your Honor. I put it 
to your Honor’s conscience, that this being a judicial duty 
which these men undertook to discharge, you~cannot approve 
it. You would have an extra-judicial nightmare until your 
term expired, if you had made up such a record as they have 
brought in here, and had condemned a man unheard, upon 
secret evidence, taken behind his back. 

Who are the defendants in this action? My learned friend 
says, Who are the Union Club? Well, I will tell you who they 
are, the Governing Committee—this very Governing Committee. 
They are a set of gentlemen, as good fellows as ever lived. But, 
in this case, they simply made a mistake. It is not their own 
fault. They ought to have consulted Mr. Carter. Lawyers 
are never safe advisers in their own affairs. ‘That is the trouble 
with Mr. Cadwalader. And Mr. Robinson—he would have 
lost this case, if he had not had the help of his senior asso- 
ciate—I mean he would have lost it before we had got half 
through; and it took his friend to help him lose it in the end. 

Now, it is not their fault that they made a mistake, because 
they thought they were omnipotent. The same error vitiated 
the proceedings in the Hutchinson case. It was stated by the 
chairman of the Governing Committee of the Stock Exchange, 
in explaining why they proceeded as they did, that they were 
advised by their counsel that the Governing Committee of the 
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Stock Exchange were practically omnipotent. That was also 
the conviction and the theory upon which the learned Gover- 
nors of the Union Club acted in this case. 

But I have a further subject on which to address a few 
words to your Honor. I see that your patience is long-endur- 
ing, but I don’t wish to put it to too severe a test. 

Your Honor now understands my theory perfectly, that in- 
asmuch as the substance of the charge, or half of the charge, 
or a part of the charge, or a scintilla of the charge, considered 
by this Governing Committee, upon which the plaintiff was ex- 
pelled, was based upon evidence taken behind his back, of 
which he never had any notice, which he never had any oppor- 
tunity to answer, and of which he had no possible knowledge 
until after his expulsion—inasmuch as it was based upon that, 
it cannot stand in the nature of things. 

My learned friends concede that if there was bias or par- 
tiality, the judgment ought not to stand. It is quite possible 
that these good fellows of the Governing Committee may have 
been a little partial. And when I call your Honor’s attention 
to what, as it seems to me, demonstrates that they were par- 
tial, you will look a little further and see how it came about. 
Without meaning to commit any crime or offence, this bias, 
this partiality, is imperceptible and unknown, unfelt and un- 
realized. You put a partial committee-man on the stand, and 
he would swear that he was not partial. Put every one of these 
fourteen governors on the stand, and they would say they had 
only the loftiest and most sacred judicial motives. 

Now, let us see—and here is where the “merits” of the case 
come under review, and the only point of view in which they do. 
I claim that this report, and the action of the Governing Com- 
mittee, of themselves, shows that they turned out the wrong 
man. That, I believe, is the general sentiment of the Club 
to-day, although this is outside of the record, and I have no 
right to speak of it. 

Your Honor has heard the story. Let me read it as it now 
appears in evidence, taking that which they had no right to 
consider, but did by mistake consider, taking also Loubat’s 
statement in its strongest light against him. Taking it altogeth- 
er, as it is hinted at in the report and would be stated by my 
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learned friends on the other side, let us see whether they were 
partial. ‘The remark was made, the offensive remark—which 
apparently never will go down to futurity in any form. Mr. 
Turnbull denounced Mr. Loubat as a blackguard for making 
it. That did not increase Loubat’s offense, did it, or, upon Mr. 
Carter’s theory or mine, make any call for expulsion? 

Mr. Loubat goes to California. Turnbull publishes the re- 
mark, and his charge made in consequence of it, and the fur- 
ther accusation, that Loubat had run away. Loubat comes 
back, denounces it as false, gets the Willing letter, and sends 
it as proof of the falsehood, so far as it would go. ‘Then, it 
being known as yet apparently to only twelve or fifteen persons, 
Turnbull and Belmont and Travers get together, and concoct the 
circular and distribute it broadcast, through the boxes of the 
Club, to the thousand members; and the next week it gets out 
into the press. 

There is the story. Here you have the respective elements 
of offense on one side and on the other. Loubat made the re- 
mark which ought hever to have been repeated. 

Mr. Carter. Ought never to have been made, you mean? 

Mr. Choate. Yes, ought never to have been made. But the 
public offense in respect to it consists, as Mr. Carter and I 
agree, solely in its repetition. 

Mr. Carter. Don’t commit me to that opinion. 

Mr. Choate. ‘The public repetition, the general publication 
of the remark, I hold up to your Honor as the greatest offense 
that has come into view in the case, and almost the greatest 
offense that one gentleman could commit in betrayal of anoth- 
ed. Loubat, stinging under the whirlwind of passion, which 
must naturally have been excited by the charge of Turnbull, 
writes him a letter and gives him the lie—unreasonably, if you 
please. Well, that was an offense. 

Then, Turnbull—it being yet a matter within the control and 
grasp of a few gentlemen—he is inspired, I know not by whom, 
to publish it to the world. There is another very great offense. 
The case as to those two persons, and their respective criminal- 
ity is then brought before the Governing Committee, who ex- 
pel Loubat and mildly censure ‘Turnbull. Guided by the moral 
standard, which says that Turnbull’s offense was only deserving 
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of censure which would never. go beyond himself and the Com- 
mittee—measured by that moral standard, tell me how expul- 
sion could be visited upon the minor offenses of Loubat?~ I 
would like to have any gentleman of the Union Club write. 
an essay on that chapter of ethics. Why, the partiality is of 
the grossest possible kind. Your Honor is not to pass upon 
the intrinsic merit of the censure or on the intrinsic merit of 
the expulsion. You will look to see whether the Committee 
was partial or impartial. If it was partial, their action cannot 
stand. They all agree to that. 

I call your Honor’s attention to those insensible influences 
that work upon the minds of honest men meaning yet to do 
their duty. How do you account for that partiality, how do you 
account for that unequal, that grossly unequal, result—keeping 
in a club the man who had been guilty of the greater, and ex- 
pelling the man who had committed the minor, offense? Well, 
you find that one of the judges was a near relative of Turn- 
bull, and that he urged the others to expel his enemy to keep in 
his kinsman. ‘This he certainly did, for he seconded the mo- 
tion. You find a man sitting there as judge who ought not 
to have been there, not only voting himself, but urging his 
associates by the full weight of his personal authority. You 
find a brother of Turnbull on the Committee, a man concerning 
whom, in all the investigations of this case, nothing but good 
appears, a man who appears to have been exceedingly active, 
and, his associates say, an exceedingly influential member of 
the Committee. What is the situation in which he was placed? 
Of course he did not say a word; of course, they did not say 
a word to him. But anybody who knows William Turnbull 
as well as I know him, knows that his associates in the Commit- 
tee would, against themselves, almost against their consciences, 
and yet insensibly, do all they could to help him. ‘They would 
labor to find some qualifying, some mitigating circumstances 
for his brother which they would not find for Loubat. And 
then, if you find that three nights before, Henry Turnbull had 
been dining at the house of one of these fourteen men, one of 
this Governing Committee, and that another of the Governing 
Committee was a fellow-guest, and that they had their legs 
under the same mahogany from 7 o’clock until 10, can you 
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not perceive some insensible influence going on there? Would 
there not be a little involuntary, unintended, but inevitable in- 
clination in favor of Turnbull and against Loubat? ‘Then, 
you find another of these governors in respect to whom some- 
thing has been said, and justly said, that might account for it. 
You find another of these governors very active, very influ- 
ential, in the Committee and in the Club—the multwm in parvo 
of the Union Club itself. He is the whole incorporated in one 
body—I mean for the purposes of government, for the purpos- 
es of influence, and for the purposes of control—justly named 
the King of the Union Club, who, upon the stand, admits a 
strong present bias against Loubat. You find his relations to 
Loubat a little strained, and his relations to Turnbull a little 
peculiar. That hostile letter that he carried at midnight from 
Turnbull to Loubat, which formed a part of the circular—how 
came he to carry that? Well, at the request of Mr. Belmont. 
I need not say to your Honor that, next to Mr. King himself, 
Mr. Belmont is probably the most influential factor in the Union 
Club. Belmont, says Turnbull, wants you to take this for me 
to Mr. Loubat. Well, why? Because notes of such a char- 
acter, as Belmont says,—and he is great authority on the sub- 
ject,—are not to be trusted to messenger boys, but, on the con- 
trary, carried by a friend. “Wont you take it?” Well, King 
takes up the letter. He does not like the looks of it, smells 
of it, does not open it, although it is unsealed. Said he: Is 


_ it hostile? No, no, says Turnbull, it is not hostile, it is merely 


demanding proofs, it is the first step toward hostility. Well, 
if it is not hostile, if it don’t require me to back it up, I will 
take it. If it is not loaded, he will fire it off. He implied he 
would not take a hostile note, one that he would have to stand 
by and second, but he would come as near to it as that in the 
service of his friend Turnbull. But he says he was no particu- 
lar friend—and he only happened to be there, that was all. 

The Court. Was not that neutralized the next day by his 
taking a message from Mr. Loubat to the other side? 

Mr. Choate. No; because that is what he was sent by Turn- 
bull to get. That was a service for Turnbull. ‘That was 
completing the midnight business. He says he did not get Lou- 
bat out of bed; but recollections might differ about that. 
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Well, the letter says, Oliver K. King, my friend—this let- 
ter I send you by the hands of O. K. King, my friend. It is 
very odd, Mr. King’s recollection about that. Turnbull brought 
it out and asked him to-deliver it in lieu of a messenger boy, 
because he happened to meet him, and you open the letter and 
you find “my friend, O. K. King,” already written in. 

Then Mr. King says he was a great friend of William Turn- 
bull. Let that go for what it is worth. What were his rela- 
tions on the other side, with Loubat, that I say were strained? 
He says they were not. He says, well, he was on about as good 
terms with one as with the other. Let us see. It appears that 
in March, 1880, Mr. Loubat was permitted to give a dinner 
at the Union Club, in a private room, to some Swedish officers | 
whom he was entertaining. A gentleman, another member of 
the Club, was in another room. ‘The doors connected, or 
the rooms were separated by folding doors, each having a door 
leading into the hall. While Loubat’s dinner was progressing, 
there was a noise of shouting and uproar in the other room. 
I don’t know how it arose. Mr. Carter says it was one of the 
features of the Union Club to have the best things to eat and 
‘the best things to drink. At any rate, the uproar arose. Mr. 
Loubat sent down, finding that Mr. King was in the room 
below, the public room, at dinner, and asked that the door of 
Johnson’s room might be closed. No satisfaction is obtained, 
although King agrees that that was the only remedy possible 
for the occasion that Loubat had. There was an active man on 
the Governing Committee, Secretary of the Club, in the house, 
who had authority to afford him the remedy that he ought to 
have had. Whereupon, Mr. Loubat goes down and approaches 
him, and with gesticulations, and with shrugs of the shoulders, 
and ‘with manipulations of the eyebrows, and all kinds of mani- 
festations which only a Frenchman can produce, he fright- 
ened Mr. King very much, and says that if: he.does not order 
the door shut, he will hold him personally responsible. Now, 
you get Mr. King twice over involved in a personal responsi- 
bility. Once, when he was to carry that letter when he found 
it was not hostile, and then, again, this threat of Loubat to 
hold him personally responsible for not doing his duty, as 
Loubat thought. Well, Mr. King is very indignant at that, is 
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very angry, and continues angry for a year with Loubat. That 
he admits. How does he proceed? He is one of the House 
Committee. Have the House Committee any authority to cen- 
sure anybody? No. They are especially restricted from that. 
If anything comes to them in the way of complaint, the Consti- 
tution directs them to report it to the Governing Committee. 

“To appoint a House Committee of five, whose duty it shall 
be, subject to the direction and control of the Governing Com- 
mittee, to direct and manage the affairs of the Club, and to re- 
ceive and act upon complaints and suggestions of members 
reporting monthly to the Governing Committee.” 

Well, he and his friend Mr. Constable, President of the Club, 
talk it over, and the result of it is that Mr. Constable, in the 
name of the House Committee, writes Mr. Loubat a letter of 
censure, not for interference with Mr. Johnson in his dinner, 
but for interference with the dignity of Mr. King. 

Loubat writes back an explanation. When he returned, a 
year after, the hostility still continues. They finally have dip- 
lomatic communications through Mr. David Lee, a mutual 
friend, which result in an apology which is satisfactorily re- 
ceived. 

Now, Mr. King’s mind was strained and troubled, all that 
year, toward Loubat. No doubt about that. But he says 
that the apology was made, that he did what he could to break 
Loubat’s mortification about it, and after that their relations 
were as good as they were before. Your Honor can judge 
whether they were as good as they were before, whether there 
was not still a straining of the relation? Because, when I 
asked him if anything ever passed between them from that 
day until the expulsion of Loubat, he had to say, No, noth- 
ing but the ordinary salutations as we met.. 

Well, that is one thing. There is a sixth member of the 
Governing Committee, about whom, and in respect to whom, 
there is something queer in the relations with Loubat and Turn- 
bull. Are there any more? Why, yes. I forgot to mention 
that Mr. Cadwalader, for many years, was the counsel of Wil- 
liam Turnbull. ‘There is one more, making the seventh mem- 
ber about whom there is something to be taken into consider- 
ation, if, as I claim, there was partiality, in the record, con- 
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cerning which a very impartial judge might say, Well, these 
things may account for it. 

How was it about Mr. Bladgen? Mr. Bladgen knew, just 
as well as we know from reading the story, that what went 
on in the committee-room that night was sacred. Now I speak 
in respect to the sanctity of his convictions about his duty. He 
had sat as a judge. He had pronounced sentence as a judge, 
and the clerk of the court next day, as he knew, was to com- 
municate the sentence to the prisoner at the bar. Bladgen 
was the man who proposed the expulsion. What did he do? 
He went home to his house and found a reporter.of The Trib- 
une there. ‘This was at 12 o’clock. He knew that Loubat, 
in the ordinary course of things, could not get the notice of 
his expulsion until after Mr. King got up; and I don’t believe 
that Mr. King gets up very early. He knew that The Tribune 
came out, or went to préss at 3 o’clock in the morning, and 
that it would spread this stigma upon Loubat among millions 
and millions of people before King would be out of bed. So 
he gives him away that he might wake up in the morning and 
read in The Tribune the first knowledge of his disgrace. Blad- 
gen, the man that moved his expulsion, did that. May there 
not have been a little relaxation of that strict guard over him- 
self and his conscience which the law exacts, and which natu- 
ral justice exacts, from every judge? 

There are, therefore, seven persons to scrutinize closely, 
seven out of the eighteen who sat upon this Committee, and 
who pronounced this extraordinary judgment expelling the 
wrong man, and censuring the wrong man, which I submit to 
your Honor, on any candid examination, was a grossly partial 
judgment. I think I have pointed out the things which tend 
to account for it, and that I have tried to account for it with- 
out any impeachment of the integrity of purpose of any of 
the Governing Committee. I know how imperceptibly to the 
party himself these human feelings and motives act.. Who can 
say that they did not all feel a little warped by their friend- 
ship for William Turnbull? He is worthy of it. He is a man 
whose mere friendship might naturally warp the whole crowd 
of his friends. 

Mr. Carter. There is no proof of that, 
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Mr. Choate. Proof! He has been in court all the time. 
Look at him and see him. Who can say that Cadwalader, 
counsel for William, dining companion of Henry—who can say 
that he might not insensibly have been warped? Who can say 
that King, in spite of his robust convictions to the contrary, 
might not have been a little warped—insensibly, of course. But 
it is unnecessary for your Honor to account for it. If you 
find that it was partial, that is enough, that ends it. But you can 
also say that there are indications which account for the par- 
tiality. It is impossible to draw out much in the way of ex- 
pressed proof; but in such a matter as this, straws show which 
way the winds of friendship blow. And there are straws in 
respect to seven out of the eighteen. 

I have substantially finished what I have to say in this case. 
They say—and that struck me as about the worst part of my 
learned friend’s argument, for it showed the most weakness 
in his legal logic—they say: ‘This is.a court of equity, send 
him over to a court of law to get damages; he is fighting for 
a mere shadow; the Union Club will never let him in again; 
if you vacate the expulsion, they will expel him again. I 
doubt it. The Union Club is made up of honorable men, al- 
together too honorable for that. They will see by your Hon- 
or’s judgment that they have made a mistake. They will see 
by the proofs in'the case, if they diligently read them, that they 
have condemned an innocent man unheard, and allowed a 
guilty man to escape. 

But it does not lie in the mouths of their counsel to come 
here and tell you that they will still refuse to do him justice. 
What kind of argument is that to address to your Honor, sit- 
ting here as a Court of Equity, as a Chancellor? You are 
sworn to do justice, though every member of the Union Club 
came before you and vowed that the plaintiff should never 
enter it again. If we have made out a case, you are bound to 
set aside the verdict of expulsion. 

Unless you can overcome the decision made in the Hutchinson 
case by your associate—which is on all fours with this case, 
except that this is ten times stronger for the plaintiff—you 
are bound to set the verdict of expulsion aside. If you pay 
any heed to the dictates of natural justice, about which my 
friend has been crowing all day long, you are bound to set 
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that verdict aside. It is the only remedy. Why, what is this 
man struggling for? Forced association with these gentlemen? 
No. ‘They may never one of them speak to him again, if 
they see fit. Forced enjoyments of the pleasures of the club- 
house? Never. What is it, then? Why, it is the greatest and 
most valuable, the dearest thing that any man can ask for. 
What is it? A stigma has been put upon him by a company 
of gentlemen with whom he used to associate. It has followed 
him around the world. It meets him on the streets of New 
York when he is walking with his friends. It meets him on the 
Boulevards of Paris when, every year, he goes to visit his aged 
mother. It haunts him by night, and it follows him by day 
everywhere. No man can exaggerate the extent of the mis- 
chief and damage which he has suffered. 

What does he say about it? Why, that it was inflicted upon 
him thoughtlessly, carelessly, by a committee of gentlemen in 
whose hands he had placed himself. Without hearing what he 
had to say in his defense, or whether he had anything to say, 
they heard his accusers, three of them. ‘Those three made a 
charge against him which gentlemen might well consider wheth- 
er it was ground for expulsion or not. And, without inform- 
ing him what it was, or what his accusers had said, without 
giving him a chance to show whether it was true, and to say 
what he had to say against it, they cast him out upon the world, 
and simultaneously they published upon the million wings 
of the press all over the world that he was no longer fit for 
the company of gentlemen. 

Now, if there is a catise in which a man may worthily in- 
voke the aid of a Court of Equity, if there is a subject on which 
a Court of Equity may worthily exercise its sublime power, it 
is exactly here and for this man. If he has been charged with 
offenses which unfit him for the society of gentlemen, he wants 
an opportunity to meet the charge, he wants it to be proved and 
found. He knows that he has not committed any such offenses. 
He knows that no committee of gentlemen, hearing the whole 
case, can come to such a conclusion, and that the Governing 
Committee only came to it because they took the evidence be- 
hind his back. It is on these grounds, and for this great and 
sacred object that he appeals to your Honor, and I know that 
he will not appeal in vain. 
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SUMMATION FOR THE DEFENDANT IN THE Pacr Casn.* Rut- 
LAND County Court, RUTLAND, VERMONT, 
May 7-8, 1885 


BIOGRAPHICAL NOTES 


Henry Lawrence Burnett was’ born on December 26, 1838, in 
Youngstown, Ohio. He received his LL.B. at the Ohio State Na- 
tional Law School in 1859. His legal career was interrupted soon 
after its beginning by the Civil War, in which he served from Au- 
gust 23, 1861, to December 1, 1865. Entering the service as a Cap- 
tain of the 2nd Ohio Cavalry, he was on August 10, 1863, appointed 
Major of Volunteers and Judge Advocate of the Department of the 
Ohio and the Northern Department. On March 8, 1865, he was 
brevetted Colonel of Volunteers, for diligent and efficient service, 
and five days later for meritorious services in the bureau of military 
justice he was promoted to Brigadier-General. On December 1, 1865, 
he was honorably mustered out of the service. As Special Judge 
Advocate he was associated with Brigadier-General Joseph Holt and 
John A. Bingham in the prosecution of the assassins of President 
Lincoln. The story of his participation in this trial was told by him 
in two addresses made at meetings of the New York State Com- 
mandery, Military Order, Loyal Legion, December 5, 1888 and April 
3, 1889, and published by the Commandery in 1891. The addresses 
are entitled:—Some Incidents in the Trial of President Lincoln’s As- 
sassins; and the Controversy Between President Johnson and Judge 
Holt. 

Burnett first practised law in Cincinnati (1865-1872) and later in 
New York City, where in 1898 he became U. 8. District Attorney for 
the Southern District of New York. He died on January 5, 1916. 

John Boardman Page, the defendant in this case, was the thirty- 
first Governor of Vermont. He was born in Rutland, Vermont, on 
February 25, 1826; was a member of the Vermont legislature from 
1852-1854; state treasurer, 1860-1866; governor, 1867-1869; and 
again elected to the legislature in 1880. He died on October 24, 
1885, at Rutland. 1 
STATEMENT OF FACTS 


In his charge to the jury, Chief Judge Wheelock G. Veazey stated 
that this case of the Rutland Railroad Company vy. Page was unprec- 
edented in Vermont in many respects—in the length of the trial, (nine 
weeks); in the ‘amount involved; in the number of issues; in the 
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novelty of questions, both of law and fact; in the persistent, some- 
times almost bitter vigor of the trial; in the apparent thoroughness 
of the preparation and absolute mastery of the case by the respective 
counsel; in the terrible strain upon everybody connected with the 
case; in the good fortune as to health of so large a number of per- 
sons for so long a time; and in the expense to the parties and the 
State. 

The suit was begun in March, 1884, and it came to trial in March, 
1885. The attorneys for the Plaintiff were Barrett and Barrett, and 
Mr. Ballard; and for the Defendant they were Aldace F. Walker, 
and H. L. Burnett. It was an action of assumpsit, to recover about 
$1,100,000 which the plaintiff claimed the defendant had appropriat- 
ed while conducting the company’s business as its agent—money be- 
longing to the plaintiff. The defense was a denial and claim that the 
plaintiff company ‘owed the defendant instead of the defendant the 
plaintiff. Page’s claim was for $43,000. The details of these claims, 
which are set forth at length in the address of Mr. Burnett, are too 
complicated to be summarized here. 

The jury brought in a verdict of $1.00 for the Defendant. 


MR. BURNETT’S CLOSING ADDRESS 


If it please your honors and gentlemen of the jury: Cer- 
tainly no one approaches the close of this case with more 
gladness than I do. We have been through a long investiga- 
tion, a heated struggle in which bad blood at times has been 
aroused, and many hard and unkind things said. We are 
glad it is over. And we come to you, gentlemen, a jury of 
Vermont, with the faith that you are honest and intelligent 
men and will seek to do your duty in this case honestly and 
fairly; that you will call to your aid now, after the patience 
you have displayed in listening to the evidence, your best fac- 
ulties of memory and reason and judgment, and try to do 
under your oaths that which it is your duty to do, find a ver- 
dict in this case according to the law as it shall be given to 
you by his Honor and the testimony as it has been given to 
you from the witness-stand. We as lawyers here, although 
sometimes much wit is expended upon us, have a duty to per- 
form and an oath which we take when we enter our profes- 
sion; and that is to be true to our clients, to be faithful to 
the causes we espouse, never to betray them, faithful at all 
times and under all circumstances, and, whatever suffering 
and injury may accrue to self, true to that cause which we 
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undertake. But it is not required of an advocate to throw 
his personal judgment or conviction and his word on the side 
in which he doesn’t believe. If he goes that far he goes be- 
yond the justifiable principle by which an advocate should be 
guided and should see that he guards himself. 

In bringing this case to you, gentlemen of the jury, I shall 
try with all the power with which Heaven has endowed me not 
to utter any word that the truth does not justify, that the evi- 
dence does not warrant; and I come to you simply as in- 
telligent and honest men, to counsel with you, and ask you 
to consider simply the questions that I shall present to your 
minds in the evidence, and I shall be a sort of index-finger 


_to run through these pages and point out the matters that 


seem to us worthy of your consideration. The eloquent gen- 
tleman who opened this case, took occasion to say—I think 
certainly without warrant—that I came here with some na- 
tional reputation for eloquence. ‘That is totally unwarranted. 
And I took it that it was only a clever stroke of policy on my 
friend’s part to enhance his own vivid eloquence by contrast 
with my plain speech. JI am simply a plain, practical, hard- 
working attorney. And I propose to present these questions 
to you in a plain and practical business way, without ornament 
or poetry or quotation. We will leave that to the gentleman 
who opened this case. I shallstalk this case over with you 
very much on the plan that my Brother Walker pursued, in 
a simple conversational way. I am indebted probably for my 
being here to the fact that I used to be Governor Page’s at- 
torney in New York, and know something of his affairs; per- 
haps also to the presence of Mr. A. R. Page who studied law 
with Mr. Bristow and myself. And the success that he has 
gained in Brooklyn and New York in a few years of prac- 
tice make us rather proud of the boy that we turned out. 
And I am proud of his friendship.. And I think he has de- 
meaned himself here so that he has gained your good will. 
I hope that our side has so demeaned itself that we shall go 
out of this case with no prejudice, and that we shall not have 
injured our case. 

There was a little element in my brother’s opening that we 
did not think was worthy of him, a little effort to create preju- 
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dice here about the ladies.- Gentlemen of the jury, right- 
thinking men, men who have a regard for the highest princi- 
ples of polemics, do not drag ladies’ names into the rough 
soilure of men’s battles. They leave their names where we 
leave the names of our sisters and our mothers—at the altars 
of our homes. That is where they should be left; not brought 
into our battles. If it so be that our side won the approval 
or has the approval (we know not how it may be) of the 
ladies, we are glad of it. We thank them from the bottom 
of our hearts if it is so. ‘Their finer intuitions, their purer 
perceptions, perhaps, have divined the right and their hearts 
turned to this side. We thank God that it is so, if it is so. 
But perhaps my friend is too modest. It may be that he has 
made a mistake. ‘They come here perhaps to listen to the 
music of his voice, to his poetry and eloquence. ‘That wins 
the ladies. Orpheus of old, you remember, the Greek god, 
played upon his lyre with such sweet music that he charmed 
the nymphs from the dells and they came and sat down in 
tranced silence at his feet. He played here with the word 
liar with tremendous effect, and perhaps he charmed them 
by that music, and they came here to listen to him. His mod- 
esty is great and he doesn’t want to mention it. 

But, gentlemen of the jury, I shall pass now as I say to a 
plain, practical discussion of this case, seeking not to be one- 
sided or unfair; I do not think an advocate wins by that sort 
of thing. The moment that the jury or the court loses its 
faith in the fairness of an advocate, he loses influence- and 
power, and it is bad policy, not to say anything else; and 
he lowers his own manhood who descends to it. We shall not 
indulge in epithets or vituperation. That does not make a 
cause, it does not make truth stronger. Sometimes a man 
by his burning words and simulated wrath and enthusiasm 
may carry men for a moment off their feet; but the sober 
second thought of men of strong and sound minds comes back 
to the real truth at last. It does not win, and it is not right, 
gentlemen. ‘These people who are assailed do not have their 
chance to throw back at us lawyers always. ‘They cannot 
strike back any more than that witness who stood there day 
after day upon that stand and was insulted in a way that I 
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confess made my blood boil; I do not know whether it did 
yours or not. He could not strike back. It was the sanctity 
of the lawyer’s position. We could not stop it. Entrenched 
within his privilege, it was only a question of taste. We 
therefore say that in discussing this case I shall not feel jus- 
tified in doing anything but present to you the facts and let 
you characterize them in your minds for yourselves. 

And, your Honor, we beg to say this: In the eight or nine 
long weeks that we have gone through this trial, you, with 
your associates, have given that patient attention, that courte- 
ous and fair decision that make us to say we depart from a 
Court of Vermont with the feeling that the scales of justice 
are evenly poised, and that her citizens may come before her’ 
courts with perfect faith that they will have justice and right 
administered. 

Now, to fairly understand this case, a brief review of* the 
situation, of the circumstances, commencing with the relations 
of the parties to the property and the thing in suit and the 
matters in controversy is essential. It is said that men who 
stand at the foot of the mountain do not comprehend its mas- 
sive strength and height and wondrous proportions; but it is 
he that is at a distance that gets the scope of the whole, and 
better judges of it. You, gentlemen, are so removed perhaps 
from this controversy, from its bitterness, and from its parti- 
sanships, as to be able to view and judge it better than we in 
the conflict. My Brother Walker did well when he said this 
case ought not to be tried. on little technicalities and by mere- 
ly verbal mistakes of witnesses. And as I shall review the 
testimony of some of the witnesses, I shall renew the caution. 
I do not ask you to test a man upon a single mistake, a single 
slip of the tongue. ‘They are only little indicia to you as 
you go along the way, to judge of men’s truth. Andas Broth- 
er Walker said, you must judge largely, look at the whole 
truth, and try and gather in and take it as a whole. 

This case starts substantially (although in some of: the 
proof we get away back of that) in 1864. Ex-Governor 
Stewart of this State and Mr. Birchard, had, I believe, for a 
brief time been the Trustees of the old Rutland and Burling- 
ton road. And in July of that year, Governor Stewart went 
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out and Governor Page went in as Trustee. You know what 
this road is. It passes through your midst. It is needless 
for me to say how important such thoroughfares are to 
the prosperity and welfare of the people; their commercial 
prosperity, their convenience, and the happiness it brings to 
your doors with little cost, and all the utilities of the world. 
You send to the marts of the country your products and get 
closely their highest values. It develops, it improves, not 
only the material and physical welfare of the people, but it 
brings intellectual food. It brings you in close and quick 
sympathy with your fellow-men all over the land. 

Now, this property, what was it when Governor Page took 
it up? Ican better put that before you—and it is necessary 
that I should be a little tedious in these things—I am not go- 
ing to do much else than point out a few things and recall 
to your memory the things that have been coming along in a 
rapid way in this case. I do not think I can better put this 
before you and show the condition of the road at that time 
and what this property was and what it was likely to become 
than to read you the report of a competent engineer. I think 
he was an engineer, a roadmaster of the Rutland and Bur- 
lington Railroad—Mr. George M. Chase. I read from what 
he says as to the condition of this road when Governor Page 
took it up. And by the by, this is not the Mr. Chase who was 
a witness on this stand. I read from the printed report of 
the managers of the Rutland Railroad Company to the stock- 
holders at.a meeting in 1872, and.I read from page 22 of 
that report: 

“I went over the road, and was occupied for some six or 
seven days in examining the condition of the road, track, etc., 
on said Eastern Division, and found it in such bad condition 
that I went into the office, and finding Mr. Page and Mr. 
Merrill there, I told them that I found the road in such bad 
condition that I did not want to take hold of it, and I thought 
I had better take back-track and go home again. To which 
they replied that they knew it, and it was for that reason 
they wanted to employ me—that if the road had been in good 
condition they should have been satisfied with their old em- 
ployees; but being in bad condition they wanted to employ 
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me to put it in good condition. I started from Bellows Falls 
and travelled on the line of the road afoot from there to Rut- 
land. I found in coming over the road the rails out of the 
chairs, and nothing to hold the rails in the chairs. ‘There were 
nearly three thousand rails in this condition. The ties along 
were so that you could pull the spikes out with your fingers 
or kick them to pieces with your feet; about one third of the 
ties were in this condition. The rails were bent, worn out, 
and smashed up. I could not tell how many of them were in 
that condition, there were so large a number of them. There 
were no ditches of any amount on the line of the road; they 
were all filled up, and it resembled an old worn-out farm as 
much as anything I can think of. The fences were poor. The 
culverts were in a pretty ‘good condition and the bridges were 
not very bad, although some of them were in rather poor 
state. ‘The road-bed was pretty bad off and was muddy, and 
the track was bad on account of the road-bed not being grav- 
elled up. The water-tanks were bad, there were but one or 
two of them in good shape. Some of the depots were in good 
condition and some of them were in horrid shape, and looked 
as if they had been deserted.” 

Now that was the condition of this property when Governor 
Page took hold of it. It was a ridge of earth and a streak 
of rust running across your State. There was no money in 
the treasury to put it in condition. There was no resource 
to draw upon. And it was about as hopeless a task as you 
can imagine for men.to take hold of to make that an efficient 
property. It began nowhere, it ended nowhere, it connected 
with nothing. And as my Brother Ballard has well said, in 
these modern days the railroad manager who undertakes to 
operate his road simply from end to end is not of much worth. 
He has to reach out and make his connections. He has to 
build himself up as a great rival to other lines to take through 
business or he is left on the side-track. Your road would 
not have been worth a farthing had it been left without com- 
munication, without connections, north and south, so as to 
make it a great through route. 

This property in this condition Governor Page took hold 
of. Well, there is some truth in what Brother Ballard said 
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in his opening, that Governor Page is a strong man and 
shrinks from no responsibility. He likened him to Napoleon. 
I am not going to indulge in that sort of epithet and extrava- 
gant praise. He is not like Napoleon. But he is a strong 
man, a man of large brain, a far-seeing man, a wise man, who 
has made this property efficient. During the years that he 
took hold of it and tried to put it in order he assumed great 
debts to put on it good rolling stock, and to put on good rails 
and build up the track, and let it have an opening into Mon- 
treal and an outlet at the South, so that it should gather busi- 
ness from the South and business from the North, and com- 
pete with his rivals, and not simply be stranded; and your 
village left a mere village on a side-track. And this present 
prosperity and your convenience and comfort in going to and 
from the great cities and the transmission of the produce of 
your farms every day of your lives, every citizen of this city 
and county is enjoying because of this road, and every citi- 
zen of this village is reaping the benefits of the iron will and 
large brain and the strength of that man who was willing to 
take without money this streak of rust and this ridge of dirt, 
and build it into a great road and make his rivals respect it. 

And that is why it is, gentlemen, as I apprehend, that I 
have found, coming here a stranger, that I have met stran- 
gers on the streets who have come up to me and taken me by 
the hand and said, “We are glad to find you battling for the 
right; God grant that you will succeed in the fight that you 
are making against those who are trying to break Governor 
Page down.” I take it it is for the reason that they have 
seen the things that he has done—that he has done for his 
State and his city. 

But I pass on. What was this property a few years later? 
See what he did. And I do not indulge in my own mere 
words. In 1871 and 1872 this property was inspected by 
R. F. Parker, the Railroad Commissioner of Vermont, and 
W. B. Gilbert, a civil engineer, and how did they find it then? 
Here are the sharp contrasts: 

“The undersigned have made a careful examination of the 
condition of the road-bed and track throughout its entire 
length, and are warranted in saying that we find them in all 
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respects a first-class road. And the civil engineer signing 
this article takes pleasure in saying that he finds the condition 
of the road-bed from Burlington to Rutland, a distance of 
sixty-seven miles, in every respect equal to and in as good 
and perfect condition as are’ the Hudson River and New York 
Central roads—roads that are known and regarded as model 
roads in our country. We also find the road from Rutland 
to Bellows Falls, a distance of fifty-three miles, in good and 
safe condition. The Company are now replacing some of the 
- iron rails and will soon place this part of the road in the same 
perfect condition as that part of the road from Rutland to 
Burlington. It is evident that the condition of your entire 
road previous to October 30 would compare favorably with 
any of the first-class roads in the country. The points where 
the road received injury are now being repaired and placed in 
a permanent condition.” 

That is something to have been achieved for a road that 
was bankrupt, that was in the hands of trustees or receivers, 
because the Company could not pay the interest on its mort- 
gages, without funds to draw from, without power to mort- 
gage the property. How was it to be done? Think of what 
a labor that was. But Governor Page achieved it. After the 
administration of this trust of the old Rutland and Burling- 
ton property from 1864 down to the last day of December, 
1870, or the first day of January, 1871, there came a close 
of that trust. We offered to prove here, as a good deal had 
been said and thrown out about it, that the T'rustees in ad- 
ministering that property had made a profit instead of a loss, 
with all that had occurred. But his Honor rightfully per- 
haps, thinking that unnecessary, as he kept out from the case 
all that pertained to that old question of whether there was 
any liability on the part of these Trustees, said it was need- 
less to go into that. We therefore will claim neither one thing 
nor the other; whether it was profitable or unprofitable. 
But they came up to the question of accounting in 1871, and 
in that matter it is essential and important that you under- 
stand it thoroughly because it bears on several important ques- 
tions in this case. 
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In 1867 the Rutland Railroad Company, an entirely differ- 
ent corporation from the one that originally built this road, 
was chartered. An organization took place in July of that 
year. And they kept up their pro-forma organization, though 
having no railroad. It was for the purpose some time prob- 
ably, of taking possession of this property, getting it out of 
the hands of the Trustees, and then operating it. They had 
power to exchange in their charter their preferred stock (this 
corporation organized in 1867) for the first-mortgage bonds 
of the Rutland and Burlington Railroad. That is conceded 
by the parties. A question comes later on whether under that 
charter they had the power to exchange that preferred stock 
for second-mortgage bonds. But however that may be (we 
will come to that in a moment) they commenced soon after 
their organization to take in the first-mortgage bonds in ex- 
change for the preferred stock of the Company, and did that 
along up to 1871. That was for the purpose of getting the 
control eventually of this property, these Trustees still being 
in possession of the road, having, as Colonel Walker ex- 
plained to you yesterday, made it an efficient property, with 
its opening north and south, and a great highway and a great 
rival of their competitors for profit, the Vermont Central 
Road. Governor Page had made it so strong a rival, had 
made it so formidable in dividing the business, and perhaps 
in making rates, that the Vermont Central came to them with 
a proposition to lease this property. Well, they had been 
carrying heavy burdens; they had $1,800,000 of these first- 
mortgage bonds of the old Rutland and Burlington to carry, 
whose interest had been accumulating all these years—none 
of it paid. They had had to expend all the income of the 
property in trying to build it up into this efficient condition.- 
And also they had $1,200,000 of the second mortgage, under 
which Governor Page was operating the road as Trustee. 
All this burden they were carrying. And the question was, 
even if the stockholders got possession of the property, wheth- 
er or not income could be made out of the road in addition to 
carrying it on and keeping it in efficient condition, and keep- 
ing up a war and rivalry with the Vermont Central, to make _ 
anything more out of it. That was a grave question. But 
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finally Governor Page made the war so hot and made himself 
so formidable that these people found that, for their own life 
they had to absorb this road, just as the Lake Shore has had 
to absorb the Nickel Plate, and as the New York Central 
eventually will have to absorb the West Shore. ‘Two great 
parallel lines warring with one another for the same traffic 
cannot live. It is a divided household or worse. 

Finally the Vermont Central people came to them with a 
proposition to lease this property. .And a lease was made. 
That I will come to a little later. 

What was essentially the first thing to do? The very first 
thing was for these Trustees to consent to turn over this 
property, if a lease was made to the Vermont Central. The 
Rutland Company had not taken possession of the property, 
had not taken it out of the hands of the Trustees. The first 
step was to get them to consent to pass it over. These Trus- 
tees in the administering of this property, in building it up 
from a worthless to an efficient condition, in leasing the Ver- 
mont Valley Road to get an outlet southward, and in build- 
ing this steamboat to the north, and in building the Addison 
Road to have a connection with the Plattsburg Road, and so 
on into Montreal in the winter when the boat could not run, 
had assumed great obligations. The Company could not take 
this property upon which these Trustees held a lien, every 
foot of it, every car, their lien attached (prior, I believe, the 
Courts have held everywhere) to the mortgages, for they are 
expenditures on the property itself; they could not take it 
without satisfying them, and giving them indemnity against 
these burdens which they were carrying. Now, what did 
they do? ‘The Trustees said, “Certainly, we will do anything 
that is for the benefit of the corporation; we have no selfish 
interest here; we do not want to go on here administering 
this property. Governor Page, they would fain make you 
believe, was receiving such a salary that he was growing rich 
out of it—salary as President, salary as Trustee. Has there 
been any manifestation that he wanted to hold on to this plum 
for himself. From beginning to end has there crept into this 
case one single instance where he sought to advance his in- 
dividual interests at the expense of this corporation, or where 
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he has not struggled at all times to advance his trust? And 
when the war came between self and his trust, has there ever 
been an instant that self did not go to the wall and the trust 
carried on and protected with his great strong arm and that 
strong personality of his? They brought on their accounting, 
the trust having run from 1864. It could not be done before. 
They were in a great contest with the first-mortgage bond- 
holders, and it might be some concession in a legal way, so 
they had been advised not to go into that Cheever and Hart 
suit to make that account. But when the decree was handed 
down, sustaining the old decree, the Ellis-Gray-Loring decree 
—when that mandate for a new decree had been handed down 
for Cheever and Hart, trustees of first mortgage, decreeing 
that the property should be turned over to Cheever and Hart 
under the first mortgage—when they got into that situation 
and they had to make a lease, or turn it over, or satisfy these 
first-mortgage bondholders, then something had to be done; 
Governor Page had gone out and worked up this lease. They 
commenced under that suit to make their accounting. 

What is an accounting? Why, it is simply for a man to 
give to those who have a right to call upon him an account 
of his stewardship; to give a history and show what he has 
done; to bring forward the proceeds and see whether he has 
what his books call for. It is a simple matter. You put an 
agent in charge of your farm and say, “Here is so much 
stock, so much hay, so much grain, and so many farming im- 
plements ;” and you come back in two years and call upon 
him and say, “What have you done with the things I left 
with you, what have been the results of your trusteeship?” 
Now, that is an accounting. This was a sort of three-cor- 
nered accounting. They were the Trustees nominally under 
the Ellis-Gray-Loring suit which was under the first mort- 
gage, and also under the second mortgage of the old Rutland 
and Burlington Railroad; under that decree, under the order 
of the Court, and under the decree foreclosing those mort- 
gages. The Rutland Railroad had bought up some of these, 
and some were still outstanding. It had a virtual interest in 
the property. It was prospective owner of it all, because it 
was going forward and trying to acquire all these interests. 
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Therefore the Rutland Railroad Company, which had acquired 
largely of these mortgages, was interested in this accounting 
and appointed a committee to enter upon it with these Trus- 
tees and see that they turned over the whole, that nothing 
stuck in their hands, and that they had put on these books’ 
nothing that was wrong during their trusteeship, and made 
no unjust liabilities for the Rutland Railroad Company to pay. 
That is what that accounting meant. It was to be done in a 
judicial way, before a master, where if there was any contest, 
these people representing this corporation, the Rutland Rail- 
road, could come in and look over all these accounts stretch- 
ing back over the whole trusteeship. Opposing counsel have 
sought to warp this accounting entirely out of its proper 
functions and out of its meaning. The meaning was that 
these Trustees were to bring in before that master every sin- 
gle item of their work, of their property, of their income, and 
of their obligations. Anything less than that was not an ac- 
counting. It was an accounting with these Trustees under 
this decree, and under this second mortgage that had been 
foreclosed. | 

Now you get the scope of it and you see what came into it. 
They were accounting as Trustees. They were not account- 
ing for a month or for a day but for their whole stewardship, 
for their whole trust. Every single item it was the business 
and duty of the Court or of the master to see was brought 
in. Your laws provide here how people shall be notified and 
how their rights shall be cut off if they do not come forward 
and make their objections if they have any; and that is by 
publication in your newspapers. And that publication was 
made, calling upon all the world who might object to the ac- 
count of these Trustees to come forward then and there and 
make their objections or forever hold their peace. The mas- 
ter gave the lawful notice. Not only that, but out of abund- 
ant caution the stockholders of the Rutland Railroad Com- 
pany, the beneficiaries, the real parties in interest of these 
plaintiffs here, appointed a special committee to sit down and 
go over every item of all this property which these men had 
been administering and watch and guard and see that that 
road suffered no wrong, that there had been no breach or 


76 FAMOUS JURY SPEECHES 


betrayal of trust. And they-did it. That committee was Mr. 
Butler whom you have seen on the stand, Peter Butler of 
- Boston, a man of intelligence and integrity, whose character 
is as high as that of any man in New England, and Mr. Kel- 
logg and Mr. Williams, the President of the Bellows Falls 
Bank, whom our adversaries on the stand have had to con- 
cede to have been a competent and able man. Some of you 
knew him, or know of him. His integrity stood so high : 
that no man questioned it. ‘These men sat down with these 
people and went over every item of this accounting. We 
assume that they did because we assume, and it is a presump- 
tion of law, that men perform their duties. Finally the ac- 
counts were reported to the Court by the master. They were 
allowed and confirmed October, 1871. There was no haste 
about this, if your Honors please. The petition for the ac- 
counting was presented in March. Not until October 26th, 
was it finally confirmed. It was not done ina corner. It was 
done openly, after public advertisement in your newspapers, 
the master giving notice that if any man questioned any of 
these accounts that these men had made, after all these en- 
tries that are made upon the books, he should appear and 
make his objection. And I shall come to the matter of these 
entries later and to this $30,000 Valley item. This committee 
with their eyes open approving it, the account is finally al- 
lowed by the master, and approved by the Chancellor. It 
stands res adjudicata. 

Now from there I turn.back a moment. We had reached 
October, 1871. And I have simply called your attention to 
the fact that there had been a mandate for a decree in the 
Cheever and Hart suit. That decree was entered February 
5, 1870. What was that decree entered in February, 1870, 
and what its influence and effect upon this property and upon 
these Trustees. Cheever and Hart held, not in and of them- 
selves but representing a sort of pool, $645,000 of the first- 
mortgage bonds of the Rutland and Burlington Road. And 
‘they were seeking to enforce the lien of these bonds upon 
this property and have it turned over to them. ‘There had 
been a long contest over that matter, whether they were en- 
titled to foreclose. "The second-mortgage bondholders had at- 
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tacked the validity of that mortgage, but finally the first- 
mortgage bondholders won. And on the 5th of February a 
decree was entered. ‘That $645,000 had borne interest so 
long that the judgment rendered upon those bonds was 
$1,549,000, and about $90,000 of cost, in addition. Nearly 
$1,650,000 was entered up as a judgment against this prop- 
erty which these Trustees had been administering. That 
property when the Trustees took possession of it was, as 
you have seen, of little value. 

I don’t remember, Brother Barrett, whether his Honor al- 
lowed that part of Mr. Birchard’s deposition to go in which 
states the value or not. 

Mr. Barrett. I have no objection to your stating it from Mr. 
Birchard’s deposition even if not allowed by the Court. 

Mr. Burnett. It was excluded according to my recollection. 

Mr, Barrett. I have no recollection about it. 

Mr. Burnett. I will pass it for the present. As to'what the 
property was worth, perhaps you have seen enough from what 
I have stated. Now, here was a decree rendered against this 
property of nearly $1,650,000. 

Mr, Barrett. J will refer you to a page in the report which 
is in evidence. The last paragraph on page 38, which states 
it, I think, stronger than Mr. Birchard’s deposition. 

Mr. Burnett, If I recollect right, Mr. Birchard stated what 
the property would have been worth at the rate at which the 
securities were selling, but I do not see his statement and I 
pass it for the present. 

By this mandate, possession was to be surrendered imme- 
diately, but it was suggested by the Court rendering the judg- 
ment that it be held with the Chancellor until the following 
June, 1870. ‘Therefore these Trustees or the Directors of the 
Rutland Railroad had from February 5th until the Ist of 
June, to raise $1,650,000, or the property go into the hands 
of this Cheever and Hart party. And what then would have 
been its condition. Where would have been any of these gen- 
tlemen who represent the Rutland Railroad Company, had 
the property been permitted to go under that decree? It 
would have cut out the second-mortgage bondholders. The 
stock would not have been worth a dollar. And these first- 
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mortgage bondholders might have operated that property for 
all time or organized anew or had it sold at public auction. 
There is no telling what would have become of it. And there 
within that short space of time, from February to June, 
$1,650,000 had to be raised by somebody who had a strange 
power to raise money and who was not afraid to shoulder 
great burdens. 

What did the Directors of the corporation do when they 
found themselves in this position? Why, they turned to the 
man that alone could save them. ‘They had failed and re- 
fused to take his advice in administering this property in a 
former instance. He had made a settlement, as Colonel Walk- 
er informed you yesterday; he had made an adjustment of 
this Cheever and Hart matter (I will refer to that in a mo- 
ment) that would have saved them this difficulty and saved 
them a great amount of money; but his board refused to 
back him. And when they found themselves pushed to the 
wall, what did they do? They turned like a lot of helpless 
children to Governor Page, and they passed this resolution 
at a meeting held March 10, 1870. Present, all the board. 
“Voted, that the President of the corporation be authorized 
in his discretion,” etc. No limitation on his powers now when 
they were in a corner. “Voted, that the president of the cor- 
poration be authorized in his discretion to negotiate with the 
committee of the trustees of the first mortgage.” Talk about 
power being given to the President. ‘Then was not the time 
to talk about power when there was something to be saved. 
They gave him all power. What did he do? He got hold of 
these parties and made a stipulation by agreeing upon terms 
upon which this decree should be paid off. By that agree- 
ment there was to be paid, including expenses of nearly $100,- 
000, up to and by the first day of April, 1871, when the last 
payment was to be made, this $1,600,000 and odd, or else the 
property had to go. Then Governor Page went at it to raise 
the money. He went to work in the first place and negotiat- 
ed with these parties plaintiff in the decree. He had to carry 
on two or three things at a time. In the next place he had 
to negotiate with the Central Vermont people to see if he 
could make this lease. If that lease could be assured, then 


HENRY L. BURNETT G9. 


financiers would see here was a permanent income, so that if 
they advanced the money to this corporation there would be 
some source from which would come their interest, and that 
would be secure. So he starts up with one hand to gather 
up the strings there and make the property of worth and of 
value; and then, getting these well in his grip, he turns to 
persons interested in the property, financiers in Boston and 
elsewhere, and said, You must help us, and loan us this 
money; you can see that our property is going to be of value 
and have an income; we have got up so many of the first- 
mortgage bonds, and this stock will become really equivalent 
to a first lien upon the road, especially if we can get up all 
of these two mortgages. He convinced them. And he raised 
large sums of money, so that up to the time when the lease 
was actually made there was only about $400,000 more to be 
raised to pay off the Cheever and Hart decree. This Mr. 
Chase who was on the stand was of great assistance. He 
helped do the work. Now, do you think that was any light 
work? When they came kneeling down to Governor Page 
and asked him to help, giving him absolute discretion, to save 
their property, he might very well have said to them: ‘Gen- 
tlemen, now you see the wisdom of what I advocated and 
what I have done once before. He had made a contract. 
And in his report of 1872 Governor Page speaks of this per- 
haps as he had a right to, where he says: 

“Tn the fall of 1868 a settlement was attempted of all the 
pending litigation, and was so far consummated as to be re- 
duced to writing. This paper I have included in the Appen- 
dix on page 60. When the parties to that contract separated 
it was supposed that peace was at last declared; that large 
expenses would be stopped and all the energies of the mana- 
gers given to the development of your property. It was nec- 
essary to secure the cordial co-operation of the directors in 
order to carry out this agreement. This was found impossi- 
ble, owing to. the influence of interested parties, and I was 
obliged to notify Mr. Farlow, chairman of the first bondhold- 
ers’ committee, to that effect. In reply I received the follow- 
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2 “ ‘Boston, Dec. 17, 1868. 
“Fon. John B. Page, Rutland, Vt. 

“Dear Sir: Your favor dated at Rutland the 12th, but 
mailed at Boston the 16th inst., reached me last evening. I 
take due notice of what you say, that “after due considera- 
tion by the parties acting with you, and under the advice of 
counsel, you now withdraw from further negotiation for a 
settlement of the pending litigation between the bondholders 
of the Rutland and Burlington Railroad.” 

“*T quite agree with you in the belief you express that an 
early equitable settlement would promote the interests of all 
parties, and I think it will be cause for regret that you were 
unable to secure the sanction and necessary vote of your Di- 
rectors to the equitable terms arranged between yourself, 
Judge Prout, and Mr. Edmunds, and accepted by me in be- 
half of those I represent. 

““Regretting individually that we have had so much labor- 
negotiating in vain, I remain, very truly yours, . 

“Si sarharlows 7, 

Upon examination of the arrangement above referred to 
it will be seen that the first bonds were to be paid for at the 
rate of one hundred eighty-nine dollars and twenty-five cents 
for each one hundred dollars of principal of bonds as of Oc- 
tober 31, 1868. Adding the interest to the first of February, 
1870, on the same basis, would give one hundred ninety-eight 
dollars for each one hundred dollars of principal of bonds; 
the maximum amount to be paid for being four hundred and 
fifty thousand dollars of principal of the bonds. Under the 
“mandate for decree” there was paid two hundred thirty- ' 
seven dollars and sixty-nine cents, as of first day of Febru- 
ary, 1870, and the amount of bonds then was six hundred and 
forty-five thousand nine hundred dollars, represented ’ by 
Cheever and Hart. It will be noticed by the vote. already giy- 
en (see page 37) that, on account of the additional allowance 
under the opinion of the court for interest upon interest semi- 
annually, additional preferred stock was issued to all who had 
converted their bonds, to an amount equal to the sum due on 
each bond under the “mandate for decree.” ‘The result was, 
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that the preferred capital stock was increased over what it 
would have been under the said agreement in the sum of 


Pialsveleheyssafatate old at ated « CIO. UL Aik Yon, OF $ 714,400 
To raise the money. upon the preferred stock at 

par to discharge the “decree of court,” the subscrib- 

ers for the stock were given 7 per cent. bonds as a) 

bonus. There were outstanding................. 500,000 
The dividend and interest accounts have been in- 

creased by payment on this stock and =: to Feb- 

etary SVMS 72) ROM Bll Vi nS. Dime. kil 170,016 
Additional costs, including amount paid Cheever 

and Hart, under the third provision of the “stipula- 

tion” on page 33, with interest to February 1, 1872 146,000 


$1,530,416 

Here we have an increased capital and debt of one million 
five hundred thirty thousand four hundred and sixteen dol- 
lars. Well might Mr. Farlow say, “I think it will be cause 
for regret that you were unable to secure the sanction and 
necessary vote of your Directors to the equitable terms ar- 
ranged between yourself, Judge Prout, and Mr. Edmunds.” 
He was not always receiving the support of his Directors. 
He received the support of his Directors after a time because 
they learned that his course was wise and that which he sought 
to do was right. To raise this money under the Cheever and 
Hart decree, they voted to issue a million of stock, which, in 
addition to that which had been already voted, made the total 
amount of stock $4,300,000, of the Rutland Railroad Com- 
pany, and a bonus (I will not go back to read that) to induce 
people to take that stock and raise this money and to save 
the property from passing under this decree and out of the 
hands of this corporation. ‘They voted, and had to issue bonds 
as a bonus as an inducement. A circular was prepared and 
sent out, and every effort made to induce people to subscribe 
to that additional million of stock which had to be raised be- 
fore the following April, and which had to be secured far 
enough to make the property secure before they could com- 
plete their lease to the Central Vermont. And bonds to the 
amount of $500,000, carrying 7 per cent. interest, were voted. 
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To every subscriber for a hundred shares of the preferred 
stock of the Rutland Railroad Company, there would be issued 
with them 30 per cent 'in bonds; that is, for every $100 in 
stock there would be $30 in value of these bonds. And by 
great effort, they got enough subscribed, within $300,000 or 
$400,000 by the time they were to make the lease. 

And a funny thing has crept in to give color and tone, as 
our friends on the other side would say, to this matter; and 
that is, that these same gentlemen who are now Directors of 
this Company, and are now here prosecuting Governor Page 
to recover from him the bonds he received as bonus when he 
subscribed for this stock, subscribed for this preferred stock 
and took this bonus. One of the gentlemen who was put on 
the Committee of the Railroad Company to bring this suit 
against Governor Page, namely, Mr. Barnard, subscribed for 
$250,000, I believe, of this preferred stock, and got some 
$80,000 of this bonus of bonds. That is what he did. No 
fault in him. It was a good thing for the Company to have 
done. That was not a fault. But to show the nature of this 
suit, and its conduct, and what it is: He was on the Com- 
mittee, one of the leading old Directors. ‘They came up here 
and planned a scheme for the recovery—I don’t know wheth- 
er it is $100,000 or $150,000, but an enormous sum—against 
Governor Page for doing what he has done, nothing more; 
and he has got his money in his pocket when he is on the 
stand. And that is Brother Barnard. It only characterizes 
the nature of these proceedings. 

Well, they raised this $300,000 or $400,000 by the time 
this lease was made, and then the Governor had to put his 
shoulder to the wheel and get this debt in such shape that 
these people holding this decree would consent to release the 
property, to let it be turned over under the lease. That was 
done, and the property was turned over. All these leases and 
sub-leases of property, which the Trustees had made like the 
Vermont Valley, and a whole host of them, are set out here 
in this report, pages 42 and 43, and were assigned first to 
the Rutland Railroad Company, and then they were reassigned 
to the Vermont Central Company, the Rutland Company get- 
ting the benefit of these leases and becoming the lessors of 
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this property; the Trustees not holding anything in and to 
themselves, but passing everything into the Rutland Railroad 
Company so as to consummate the lease, passing it on to the 
Vermont Central. In passing this property out of their 
hands, and to do it speedily, there being some unadjusted 
matters perhaps, obligations, liabilities, the Directors and 
stockholders (they both acted) said, If you gentlemen now 
will pass this property over so that this lease, which is to be 
advantageous to us, can be perfected, we will give you indem- 
nity against these liabilities under your trust; we have had 
the Committee go over your accounts; we are satisfied that 
they are all right; now then, we will vote to you [and they 
did vote] a thousand shares [I want you to bear this.in mind] 
of preferred stock, and a thousand shares of the common 
stock, and in addition to that, all the notes to be given for the 
rent; everything in fact that they were to receive under this 
lease, these Trustees were to have and hold until such a time 
as they should be satisfied (there was no limit as to that) 
against any liability they might be under as Trustees. And 
that was passed over and delivered to them, and thereupon 
they surrendered the property, having gone into a full ac- 
counting and all that. This was voted by the Directors, De- 
cember 1, 1870, and ratified by the stockholders, January 26, 
1871. 

It was on this stock that Governor Page received at a sub- 
sequent time dividends, which were characterized (in this 
beautiful report that has been referred to by my friend) as 
having been “wrongly” paid to Governor Page. I will come 
to that again. 

The lease was made to the Vermont Central Railroad Com- 
pany, and that Company was to pay annually $376,000, and 
then, in addition, annually, commencing with a $40,000 pay- 
ment in 1873, it increased to $94,000 in 1874; to $108,000 
(and this is all the time in addition to $376,000) in 1875; to 
$148,000 in 1876; to $162,000 in 1877; to $162,000 in 1878; 
to $175,500 in 1879, and at the rate of $94,500 each six 
months thereafter during the lease, which was twenty years. 
That made the rental from that time $565,000 per year; 
enough to have paid the interest on all mortgages, paid divi- 
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dends on its stock, interest on the fixed obligations, and at 
the end of twenty years, or towards the close of it, paying 
dividends on its common stock up to as high as five per cent. 

Now that was a piece of financiering which Governor Page 
had worked out. A man is not responsible for the breach of 
a contract which he makes with his fellow-man. He does the 
best he can. He makes negotiations and financial transactions 
covering great properties, and passes them over and makes 
contracts with men of standing and character, and he has a 
right to rely on the assumption that they will be carried out. 
He had carried this property, which was as nothing in 1864, 
until it commanded ah income in the judgment of wise men, 
of practical men, of $565,000 per annum. Was it not some- 
thing of which Governor Page might not only be proud, but 
for which his fellow-citizens might be proud of him? Shoul- 
dering a responsibility of raising $1,650,000 out of a bank- 
rupt property in four-months time, and bringing it through 
and securing a lease that paid $565,000 per annum. Fancy 
his rival doing that. He did not shoulder any debts. They 
have got no debts just now; no, and when there is, you will 
find these people scuttling away from this Railroad like rats 
from a sinking ship. No personal obligations will be assumed 
by them. 

Mr. Ballard. That is a quotation; you said you would not 
use any quotations. . 

Mr. Burnett. I said I would not quote any poetry. I am 
dealing with hard facts. I leave you to carry this case on 
Hudibras, Shakespeare and Whittier and Bret Harte and 
Ballard. 

Well, gentlemen, that was what. Governor Page had 
achieved at that time. And it ran along, they paying their 
rents, and the Company beginning to lift itself out of its embar- 
rassments and its difficulties and paying itself into good shape 
along up to 1874 from 1871. And then came trouble. This 
world is full of trouble. ‘These Central Vermont people did 
not want to pay this increasing rent. They began to squirm 
under their contract. JI don’t know how the fact is, but. it 
has been suggested that these gentlemen made this lease: for 
the sake of getting rid of a riyal and outwitting Governor 
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Page, and controlling their rival, and that they intended to 
break it. I don’t know that it is true. I dislike to believe 
that the men controlling the Central Vermont property were 
of that character. But, at any rate, they began to find the - 
burden heavy, and threats were thrown out; and it was in 
March, 1874, I think, that they passed a resolution that after 
the Ist of April, 1874, they would pay their rent no longer; 
‘that they would stop entirely. Well, that would have been 
a mighty bad condition for the Rutland Railroad property if 
they could receive no more income. They had a floating debt; 
they had the interest on bonds. ‘They would have been 
wrecked, The phrase used by my friend in his speech would 
have been very applicable, ‘a wrecked corporation,” had they 
been permitted to do that. And again came in the man who 
was ready to assume any responsibility. And he said, “Gen- 
tlemen, if that is your game, if that is what you intend to do, 
we will see what we can do with you, whether that can be met, 
and we will manceuvre our hosts while you manceuvre yours, 
and draw the line of battle.” What did Governor Page do? 
Without taking into his confidence this Mr. Haven, who takes 
umbrage at it, and perhaps Brother Chase who publishes the 
wrecked condition and burdens of this Company in Boston, 
and thinks that is the way to raise its credit—without taking 
any of these men into his confidence, but as Colonel Walker 
said, with a becoming reticence, he goes to his friends and 
makes a pool and gets these men as individuals to sustain this 
Company, strong men, able men, and he said to them, Come 
and put your shoulder to mine, touch elbows, move forward, 
and see if we can meet this rival. They made up a pool and 
bought 9800 shares, nearly half of the capital of the Vermont 
Central; and then they said, we will walk in here and vote 
and see if you will break your contract. It, brought them up 
to a halt. But here an astonishing thing happened, and it is 
in the public records of Vermont that your Supreme Court 
here held (perhaps rightfully, but I venture to say there is 
hardly a lawyer in the land that would have dreamed that the 
courts would so hold) that whén our parties were going to 
an annual meeting to vote on the stock to hold that property 
and hold them to their contract, these old directors of the 
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Vermont Central could call a meeting in a railroad car and 
vote to issue additional stock and keep the control, and were 
enabled to break this contract through that ruse. That is in 
your reports of your courts here and it is a matter of public 
record. But still Governor Page had grip enough upon them 
to make them carry out their contract until 1875. And the 
difference between breaking it in April, 1874 and April, 1875, 
was nearly a quarter of a million dollars. In his own pocket? 
Oh, no; oh, no; but into the treasury of the Rutland Rail- 
road Company. That was his duty. Perhaps no great credit 
to be claimed from that; but there was no betrayal of trust. 
That whole Central Vermont purchase made by Governor 
Page was a little outside the strict line of his duty perhaps. 
And I wonder that they did not bring in some specification 
here for violating his duty, for embezzling money to buy this 
Vermont Central stock. It would be on a par with the rest 
of this business here. ‘They take all advantages, they pocket 
everything they can get in any one of Governor Page’s trans- 
actions, and then they want him to pay back all that he has 
paid out in getting them; keep all the advantage and then 
try to get back the consideration. It was a wonder they did 
not bring in this Central Vermont matter in some way. It is 
just as much a conversion and embezzlement as many of these 
things they have included in their specifications. We are not 
going to paint Governor Page in unwarranted colors. He 
_has his faults, strong ones like his nature, strong with great 
characteristics. One of his faults is that he is not regardful 
enough of the feelings, and perhaps of the rights, of other 
men. He sees a great good to be accomplished and moves 
toward it, conscious of the rightfulness of the end which he 
seeks. In acquiring this Vermont Central stock to keep that 
contract sacred and whole, he did what the law does not au- 
thorize him to do, that was to go and pledge the securities of 
his own Company in order to buy up the stock of a rival 
Company. It is beyond the charter power probably. He had 
no right to do that. Yet, was he wrong in doing it? Who 
shall say? Brother Ballard has said you must not stop at the 
end lines of your road. It is true. And another thing, Gov- 
ernor Page is sometimes regardless, thoughtless, heedless, not 
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over scrupulous of the minutize of orders and by-laws, and 
of the regular order of things, and his trouble comes from ; 
moving forward strongly, brushing aside mere forms, mere 
regulations, when an end has to be achieved. ‘These are his 
faults. And another great part of Governor Page’s troubles 
has come from his over confidence in the trustworthiness of 
his fellow-men, a confiding nature which is: often deceived. 
He did assume to purchase this Vermont Central stock for 
the reasons that I have told you. The claim has been brought 
in here that he used the credit of this Company to his own 
advantage. And plaintiff seeks to charge him interest. You 
remember the instance when there was an exchange of checks 
over night; these men managing the prosecution sat up nights 
working and digging, and thought they had found something 
that would carry this jury clear off their feet; and they 
would hold Governor Page and they would make a great deal 
of dirt and smut rest upon him because the Brandon Manu- 
facturing Company had borrowed the credit of this Company 
for twenty-four hours. 

Now, there is fairness in human affairs, even of corpora- 
tions. You treat them as having an individuality. They have 
a personality to be treated with in the business affairs of the 
world. ‘They have the personality which the law gives them 
and they are to be held accountable and held responsible for 
the acts they commit through their agents. It is true as an 
old English rough judge once said, that it is a pity—speaking 
of the power of corporations and the wrongs which they do— 
that for these they have no “souls to be damned or bodies to 
be kicked,’ for only in that way sometimes could full justice 
be done. But they have to answer in dollars and cents, and 
that is a pretty good way. The complaint is made here that 
the Governor has used the credit of this corporation. Let us 
see on the other side. He said, to save this contract we must 
step in here and purchase this stock. And he did it. He did 
it how? He used not only the Company’s credit, but he used 
his own. And here is the note that has been put in evidence. 
He stepped forward and made his individual note, in the 
purchase of that stock, of $100,000. And he put up what 
with it? His own collaterals of $40,000 Rutland first-mort- 
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gage bonds, 289 shares of. Champlain Transportation Co. 
stock, $10,000 in shares of Central Vermont common stock. 
Did he hesitate? If this lease was broken was the property 
worth a cent? Will his note ever be paid? It was a great 
individual risk. A hundred thousand dollars is a good deal 
of money for a man to put up, and put his own collaterals to 
back it.. It was all on the cast of a die. And shall they come 
in here now and seek to break this man down and hound him 
to his death for these things that they set up here; and be- 
cause he had and used the credit of the Company to the 
amount of $40,000? Not if there is a sense of justice in the 
hearts of Vermont jurors. 

In addition to this $100,000 that I have shown you that 
Governor Page put up of his own credit, in 1875, there were 
other notes—$17,500 May 17, and September 21, $25,000; 
May 17, 1876, $25,000; I think this $25,000 is a renewal of 
the other; and again $17,500, and $12,000, and $10,000. There 
were $72,000 altogether of these notes in this same transac- 
tion. Out of all this, not one cent, the proof is, which you are 
bound to take—for there is not a scintilla of evidence to the 
contrary—rested in Governor Page’s pocket—not a cent. 

You recollect that they called him up and asked whether 
any profit was made out of it, whether he made anything out 
of this transaction. He said, “I know of none except per- 
haps a little profit that was realized on this stock, and that 
went to the benefit of the Company; I know that not one 
cent of profit rested in my pocket.” And there he left it; 
and no effort was made to contradict it. 

There was a great transaction, a very admirable piece of 
work, breaking through forms and regulations, perhaps vio- 
lating the rule of what an officer in form or in law is author- 
ized to do. If he had regarded simply the letter of the law 
this contract would have been broken the Ist of April, 1874, 
and this Company would have been short nearly a quarter of 
a million dollars. But he looked at the spirit of the work he 
had to do, the soul of things; and he said, It is my duty to 
guard and protect and to advance the real interests of my 
corporation, and not regard the mere letter of the regulation 
laid down for my government. 
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Now, gentlemen, after April 1, 1875, the Central Vermont 
broke this contract and reduced the rent to $258,000 per an- 
num. And what was the result? What was the amount of 
the burden on the Rutland Company’s shoulders in 1877? 
Addison rent, $35,000; scrip dividends on $300,000 with in- 
terest thereon, $18,000 per annum; floating debt and old 
bonds, $400,000, with the interest, $25,000 a year; equipment 
7s and 8s, $1,000,000, amounting to $75,000 per annum; first- 
mortgage 8s, $1,500,000, amounting to $120,000 a year; sala- 
ries and incidental expenses, taxes, etc., $18,000; making ‘a 
burden that they could not shift of $291,000 per annum. And 
the amount of the income adding some little items of rent 
amounted only to $258,000; $32,000 a year worse than noth- 
ing. A bankrupt concern. That was their standing when 
that lease was broken. Here was another load to shoulder. 
And who was to do it and lift this Company out again? Did 
Governor Page shrink from the work? No, gentlemen; as 
Colonel Walker told you yesterday, that situation had to be 
faced and something done, or else these old mortgage bond- 
holders (and there were some still out) could foreclose. The 
first-mortgage 8s could foreclose on their $1,500,000. The 
stock would not be worth a cent. It would be questionable 
whether any of the other mortgages except the first one fore- 
closed would be worth anything, and the whole property 
would be swept out. What was to be done? Well, they got 
together and had a conference, and they said this interest 
must be reduced; eight per cent is too much in the present 
worth of money; perhaps immediately after the war, or soon 
after, the rates were high and gold at a premium and we then 
had to pay high rates, seven and eight per cent, but now it is 
not worth that; it is justice to these’men as well as to the 
road that this interest should be reduced and that we should 
not have to pay such a rate of interest. 

’ And so in 1878 on the first of October or November, they 
paid their last coupons and shut down on these obligations, 
and said they must be reduced. Governor Page and his friends 
went out at first and bought up shares to control the Addison 
road. ‘They said that rent is too much and that must be re- 
duced; they are getting seven per cent dividends and we must 
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cut that down. We as individuals own a large proportion ; 
it is necessary that we buy up enough to control it, and it shall 
be cut down; we must come within the lines of our income— 
$258,000 per annum. ‘That was accomplished in 1878, 1879, 
and 1880. It was not an easy thing to do. It took good work, 
a great deal of diplomacy, and a great deal of persuasion. 
These men knew their rights who had these eight-per-cent 
bonds. They realized that they could come over here in Ver- 
mont and commence suits of foreclosure on every coupon that 
matured and get judgment. Think of it, gentlemen. Was 
it an easy thing to persuade men to forgive the debt and con- 
sent to its being reduced into the lines where it could be paid? 
That work was done and all was reduced except the Chase 
bonds, or the Chase pool, representing about $200,000 of these 
eight-per-cent bonds. And there comes in that struggle and 
the purchase of these Chase bonds and the necessity for it. 
Now, you will see as Colonel Walker expressed it, the side 
lights thrown on these things. You will see how the testi- 
mony bears, how these lines of truth converge to certain 
points. 

There is another thing to be spoken of here. As my Broth- 
er Ballard was making his speech, the answer would almost 
flash to my tongue, it seemed so easy and conclusive. You 
remember what he said in regard to this settlement paper 
“A,” and I thought he was going to smash this table with his 
fist in announcing to you that that must stand. He said if 
Governor Page had coming to him $40,000 and odd from the 
Railroad Company, even if he was worth $300,000, why was 
it that he should not be enforcing it, that he shouldn’t be tak- 
ing his debtor by the throat and saying, “Pay me that which 
thou owest.” You remember what he said in regard to that. 
Most astonishing. Well, men speak sometimes the sentiments 
of their clients. ‘That would have been so doubtless with his 
client. Is it strange, now that you have seen Governor Page’s 
conduct here, is it strange that he did not go to his debtor, 
this bankrupt concern, unable to pay the interest on its obli- 
gations along in 1878—and this was the time when paper “A” 
was made—was it wonderful that he did not take his debtor 
by the throat and say, “Pay me that which thou owest me?” 
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No; he had a larger spirit and a more manful way. First 
let me lift up this corporation, he said; “There are other peo- 
ple who have great interests at stake and who have much to 
claim from this Company; let me first get it on its feet; 
there will be time enough for me to get my rights, to look in- 
to this statement; I have done justice to Mr. Haven; he has 
got his memoranda; I have done my duty to him; he can 
make out his cash accounts; let me bear up and lift up this 
drooping corporation and put it on its feet, and then will be 
time enough for me to speak.” ‘This is the difference in men. 
Was it wonderful? Was it wonderful that he should not 
come in and be the first, being the President, to enforce his 
individual claim, when the Company could not pay its annual 
dues by $32,000 a year? And that did not change until 1881. 
The Peters bonds were not taken up until 1882. 

It is said that every truth in the world is in harmony with 
every other truth in the world. They go hand in hand, like 
two gentle sisters, never warring with each other. Where- 
ever you get one fundamental truth fixed, every other thing 
that is true will harmonize and fit in with it. When we es- 
tablish the nature of the man, his way of dealing with his 
trusts, you will see that in every relation with his trust he 
will be the same man with the same attributes and with the 
same purposes. Every falsehood in the world will be at war, 
from the days of the Garden of Eden until your great hills 
shall be shaken from their foundations, with every truth that 
shall live in that time. 

In 1883, after the Chase bonds had been taken up, and the 
Peters bonds cut down, the interest to six per cent on the 
eight per cents and the seven per cent bonds cut down to 
five, and the Company put on a paying basis, the floating debt 
substantially wiped out (and would have been totally wiped 
out, except for this pressure for dividends that had been start- 
ed in 1881), then what was done? ‘There came rumors; there 
came struggles for the dividends; perhaps opposition on Gov- 
ernor Page’s part to paying dividends—and there are suspi- 
cious men always; in this case their suspicion was justified 
to a certain extent, and they got up investigation after inves- 
tigation. ‘The war began in 1883 that has resulted in this suit. 
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It has come out in evidence in this case that a suit is pend- 
ing in this Court against parties for holding stock—if not it 
appears in the documents in evidence—it has come out here 
that Governor Page has commenced libel suits against various 
parties. It has come out in evidence that there is much bit- 
terness and conflict. And how does it come about that this 
suit which, as Brother Ballard styles it, is the only proper 
suit that has been brought, is also before you for disposition ? 
To understand this situation you have got to look at a few 
antecedent facts. 

And at the risk of being tedious I will read you a little from 
the report called the McLaughlin report of July 7th, 1883; 
I suppose, called that because it is not Mr. McLaughlin’s re- 
port; it is the report of other people. And I will read you a 
little from what Brother Ballard called the report of Govern- 
or Page, I suppose because Governor Page did not make it; 
it is signed by all the others except Governor Page. When a 
deficiency had been discovered in the Treasury of the Rutland 
Railroad Company, and the air was filled with rumors and 
charges and counter-charges, and people were bewildered and 
hardly knew what the truth was and did not know how far 
it might extend, it probably resulted in many unjust things 
being said, and perhaps more unjust things being done. But 
after the atmosphere had cleared a little and they had discov- 
ered what had taken place, all the Directors, consisting of 
Mr. Whitney, Mr. Birchard, Mr. Robinson, Mr. Hickok, Mr. 
Williams, and Judge Prout, united in issuing to the people 
interested in this property a circular. Now, note that this is 
not signed by Governor Page, although extracts were read 
from it the other day by Brother Ballard; undoubtedly mak- 
ing a simple mistake, saying it was Governor Page’s report. 
His report is in the back part of the pamphlet, but is a dif- 
ferent article. I read you an extract from this statement of 
the other members of the Board: | 

“It becomes our painful duty to announce to you that the 
cash account of your late Treasurer, Joel M. Haven, is short 
to an amount not less than $38,000—and possibly a larger 
sum—which can only be determined by a thorough investiga- 
tion of all the accounts of the Company for a series of years; 
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which investigation is now being made by a skilful account- 
ant, and nearly completed. It also appears that there has been | 
a large over-issue of stock, at one time amounting according to 
the books, to 5392 shares, but the actual over-isstue apparently 
outstanding is now believed to be 2391 shares, if spurious 
shares can be made valid by the surrender of other stock with- 
out action by the corporation. That there was an over-isstie 
was discovered by an examination of the stock-books by H.” 
B. Wilbur, at the suggestion, as we understand, of the Presi- 
dent. When these irregularities became known to the Presi- 
dent he requested and secured the resignation of Mr. Haven, 
and Mr. J. H. Williams was appointed Treasurer pro tem., 
which office he still holds. An attachment has been placed 
upon the property of Mr. Haven, and it is hoped that, to- 
gether with his bonds, enough may be secured to save the 
road from ultimate loss.” 

Now, here comes a significant feature: 

“The examination of the stock-books has been thorough 
and complete, and revealed the fact that your late Treasurer 
has over-issued both the preferred and the common stock 
from time to time, and to large amounts. One of the latest 
and most important transactions took place in November last. 
There was issued at that time to P. W. Clement, 3170 shares 
of the preferred stock, for which no valid shares were sur- 
rendered. ‘These spurious shares, invalid in their origin, and 
issued under very peculiar circumstances, are now in first 
hands, and, as we believe, afford no ground for claim against 
the corporation.” 

Now, if that was so and Joel M. Haven was not personally 
responsible, whoever Mr. P. W. Clement represented would 
have to answer, or he himself answer to the Company, in the 
return of those shares or their value. That was an interest- 
ing situation just at that time—but a little further—“afford 
no ground for claim against the corporation; and under ad- 
vice of their counsel a bill in chancery has been filed against 
Joel M. Haven, P. W. Clement, Charles Clement, and John 
A. Mead, the latter of whom was a party to the sales of the 
said spurious shares to the Clements.” 

It might well be asked, How much did this Dr. Mead know 
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about it? He was a party to the sale as he admitted on the 
stand here. 

“And a temporary injunction obtained restraining them 
from making any use of the said shares, or bringing suit in re- 
gard to’ them until the Court adjudicates as to the matter. 
It is intended to faithfully prosecute this suit, and it is be- 
lieved that upon the evidence the Company have, these shares 
will be cancelled and the Company suffer no loss therefrom. 

* * *. * * * * 

“We annex a statement,” say these gentlemen, “from Mr. 
McLaughlin, the accountant employed by the Company in re- 
gard to the stock and cash accounts of the Company, showing 
_ that no other officer of the Company but the late Treasurer is 
in any way responsible for the irregularities.” 

Then, here comes a statement of McLaughlin, following 
right on. We do not have to rely on one witness for our evi- 
dence. We do not have to rely on our side for our evidence. 
And you will see during the discussion of this case I go to 
the witnesses of my adversary and shall prove our case by 
them. Here is Mr. McLaughlin: 

“My examination of the books of your Company is nearly 
completed. By direction of the President I have made it very 
thorough, and shall prepare a full and particular statement 
of the condition of all accounts. 

“The preferred stock was over-issued 2741 shares, of which 
350 shares have since been replaced by the late Treasurer, 
leaving a balance of 2391 shares. ‘The over-issue had varied 
in amount at different periods, being replaced, in part, from 
time to time. The effect of this replacement I do not pretend 
to understand. In November last, when 3170 shares were 
made by the Treasurer in one transfer to himself, and to his 
own debit (personally), there would not have been a single 
share to his credit providing all transfers and debits to his 
account had been properly posted. The details of this will 
be shown in my report, as also the exact extent of over-issue 
at the time when the three dividends of August, 1881, and 
February and August, 1882, were made, and how the books 
were then altered so as to appear correct. There is an over- 
issue of common stock, about 500 shares. ‘This amount -can- 
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not yet be given exactly. A deficit exists in cash accounts 
which amounts to some $38,000. This is indefinitely stated, 
for the reason that it includes unpaid dividends, charged as 
paid, the exact amount of which cannot be ascertained till all 
stockholders are heard from. ‘The Treasurer claims that some 
portion of his money remains in the hands of the President 
unaccounted for; the fact being, that for a certain period, 
by vote of the Directors, and for satisfactory reasons, the 
rent of the Cheshire Railroad Company was paid directly to 
your President, who acted as temporary agent or depositary 
of such moneys, paying the Company’s obligations, depositing 
in bank, and otherwise accounting to the Treasurer for the 
same. On the other hand, the President avers that he has 
fully accounted for such receipts and more.” 

Now, they say this claim of ours is all new, and that Gov- 
ernor Page had not suggested his claim up to the time of the 
meeting of his board. Again— 

“And in every instance has traced the money directly into 
the hands of the Treasurer and has obtained his acknowledg- 
ment thereof.” 

That is true. And here is the paper on which the account- 
ing has been made. 

“This would seem to be a matter entirely between them- 
selves, of which nothing in the books of the Company was in- 
tended as a record or can be accurately treated as such. I 
am confident that the Treasurer must account for his deficien- 
cy in some other way.” : 

Mr. Barrett. I suppose you do not intend to misstate what 
we claim. You said that we claimed that Governor Page 
had made no suggestion of his claim until the meeting at that 
time. 

Mr. Burnett. I so understood. 

Mr. Barrett. Our claim is that he told the Board that he 
discovered it since the annual meeting, and that that was a 
false statement. 

Mr. Burnett. Perhaps instead of taking the gentleman’s 
way of now stating it, I am taking it upon Mr. Ballard’s 
opening statement.of the case in which it was stated substan- 
tially as I have stated it. 
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Mr. Barrett. Well, we rest the case on the evidence. 

Mr. Burnett. Well, that is a good place to rest it. And 
now gentlemen, I will call your attention to a report which 
Governor Page did then make to the stockholders and which 
is published in the same pamphlet in which he says this. And 
it shows the nature of the man, I think. Colonel Walker put 
that very well, yesterday (I cannot do it nearly so well), as 
to the relation that existed between Governor Page and Mr. 
Haven through a series of years, and the friendship and af- 
fection that had grown up between them, the trustful nature 
of Governor Page towards this man, the almost impossibility 
for him to believe that Mr. Haven could be guilty of a wrong 
to this corporation such as he has been charged with, and to 
him. And he adds this pathetic sort of sentence: 

“T do not hold myself in any way responsible for statements 
said to have been made by Mr. Haven to the various so-called 
accountants brought by the Clements from the office of a 
Director of the Central Vermont Railroad Company, and else- 
where, to spy out damaging admissions. ‘That Mr. Haven 
has grossly deceived me, I admit. It was a terrible surprise 
to me and remains a lasting grief.” 

That was his true feeling. It was not any triumph to Gov- 
ernor Page to find that a man who had sat at his table and 
his fireside, had betrayed his trust. Does that gratify the 
heart of any true man, to find some one who had walked up- 
rightly in the community; who had occupied positions of 
trust and honor; who had been leading in good works and a 
foremost member of the church—to find religion made a re- 
proach by his wrong, to find his friendship betrayed? Do 
good men rejoice in stich things? It is only sad. ‘They love 
to see their fellow-men prospering and living rightful, pure 
lives, and to be vindicated when reproach reaches them and 
when they are assailed. How great the contrast from the way 
it has been here. Why, gentlemen of the jury, when they 
thought they had got evidence clinched in here that would 
destroy Governor Page and make it beyond a question. that 
he had stolen the property of this Company, and that they 
could denounce him as a thief to you, how they gloated, how 
they smiled. With what theatrical effect was the evidence 
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put before you that here was $30 at any rate that they would 
be able to fasten upon Governor Page as a steal. Their coun- 
tenances fairly glowed in their triumph over the fall-of a man 
who had stood high in your regard. It was the laugh of 
malicious men, of men who gloat over the downfall of their 
neighbors. It is the desire to pull down and to assail. The 
smile of the adversary was so glowing that it was almost sad 
to disappoint it—the smile that showed its teeth. ‘This ad- 
versary who assails here, smiles with his teeth, and of such 
men beware. 

These things give a little of the reasons of this assailing 
and of the ground-work of this beginning. ‘There was an- 
other report issued July 30th, in which more fully is detailed 
the deficiency of Mr. Haven and the over-issue of 2391 
shares. ‘This was twenty-three days after the issue of the 
former report. It says, “An over-issue has existed since No- 
vember, 1879, and has been continued.’ And then it goes on 
to state that on these over-issued' shares, Mr. Haven has been 
paying dividends. And speaking of this Clement transfer, 
it says: 

“The transfer of 3170 shares to Mr. Clement was not based 
upon any surrender of certificates, and at first a single certifi- 
cate, not regularly made, was issued to him. ‘This was after- 
wards exchanged for eleven certificates, and these again 
turned in and nineteen new ones given. ‘Two of these last, 
for one hundred each, were subsequently returned by Mr. 
Haven, being a part of the 350 spoken of as being placed to 
his credit, leaving seventeen certificates for, in all, 2970 
shares, in the hands of Mr. Clement, for which no basis ex- 
ists, other than the said transfer.” 

If Mr. Mclaughlin spoke the truth there (their witness) 
it is the duty of that gentleman, Mr. Clement, instead of be- 
ing here to prosecute this suit, to walk into the treasury now 
held by one of the gentlemen who was a party to that spurious 
issue, Dr. Mead, and surrender those certificates. There is 
where this Company can go for something that seems a pretty 
straight claim. 

Then Mr. Mclaughlin goes on and shows how the deficien- 
cy occurred; that the check books are not records of the 


Hicks’ Jury Sep.—7 


98 FAMOUS JURY SPEECHES 


transactions; that he (Haven) mingled the Company’s mon- 
eys with his own; that he held himself only responsible to 
the Company for the amount called for at any time by his 
books; that he did not pretend to keep it in bank. That is 
what Mr. McLaughlin reported. ‘Talk about Governor Page 
making up bank accounts. Why, at no time did this treas- 
urer undertake to say that the bank account should agree with 
his books, says Mr. McLaughlin, “only holding himself re- 
sponsible to answer for the amount that his books called for.” 

That is what we say he should answer for. The books call 
for a deficiency of $40,000 and odd when he resigned as 
Treasurer, and there is your deficiency. That is Mr. Mc- 
Laughlin; it is not Governor Page speaking. I will show you 
that he speaks the same to-day, after three years of investiga- 
tion; not one scintilla to take back. Not one bit of variation 
from that testimony does Mr. Mclaughlin make when on that 
stand. He swears that the deficiency is with J. M. Haven 
and nobody else. In all of this examination, says Mr. Mc- 
Laughlin, “Governor Page has afforded me every facility 
which I sought or required, and evinced a desire to aid in 
every way to arrive at the exact truth; he seemed to have 
nothing to conceal.” 

Is there any other witness that speaks otherwise here? 
Following this discovery of the deficiency, this suit being 
brought against these gentlemen to return this stock into 
Governor Page’s hands—that is, he was President, and the 
board had brought a suit, and sought to have the Clements ac- 
count for over-issued stock; then they got into a war. ‘The 
Clements were successful in ousting him from control. They 
had more money than he. The deficiency of the Treasurer 
probably, did, more or less, cloud. the reputation of the Gov- 
ernor, and lead the stockholders to distrust him, and he was 
ousted from control and the Clements went in. 

Did their wrath stop there? Was that the end of the con- 
-troversy? No; not yet. A suit had been brought, an injunc- 
tion suit, which is set up here to prevent Page and Haven 
from getting any access to the books or controlling these af- 
fairs; the injunction as to Governor Page was set aside, with- 
out Governor Page ever appearing in the case. Then they ap- 
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pointed a committee to investigate. Governor Page appeared 
there from time to time, offering to give any information, 
claiming that he had a claim against the Company, and ask- 
ing an arbitration. 

Now, go back and look at that situation, and bring it all 
up to your mind. ‘These people, we take it—I don’t know 
that it appears in evidence, but it is plain so that any one can 
see it—had been rivals more or less in business here. When 
Governor Page was Treasurer of State was anything ever 
hinted against his integrity? And when his treasurership 
ended, and the boys came home from the great struggle, with 
their honors thick upon them and covered with the scars of 
their long service, whom did they take up and make their 
foremost representative? ‘They placed John B. Page in the 
highest place in your State. He was President of the Rut- 
land Railroad, Vice-President of the Central Vermont, and 
had held places of trust innumerable. And here a great fight 
had come. ‘The railroad Treasurer’s accounts were deficient. 
The expert appointed to make the investigation reported that 
it was with him; not anybody else. Not a word at that time 
except what rested in rumor or the suspicion of these gentle- 
men against Governor Page. Yet, how did they treat an ad- 
versary? Well, they might have gone back to the dark ages, 
the period of the wars of the Moors and Spaniards, and tak- 
en a bright example from them. And that is, not to stab in 
the dark; never take an unfair advantage of an adversary; 
meet a man breast high, to demand only an open field and 
fair play. Did they meet him so? Did they call him in and 
say, It is due to you and to the great trusts you have held, and 
to the people of Vermont whom you have so represented, that 
you should not be condemned unheard. Was it not at least 
right that the same justice should be meted out to the Presi- 
dent that was meted out to the Treasurer? They called him 
in and heard his statement. They took him into their confi- 
dence and heard his story. But did they call upon Governor 
Page at all for information? Mr. Sargeant, their own Direc- 
tor, swears that no information was asked of him; but among 
the first things they do (and that comes out in the testimony) 
they issue circulars assailing Governor Page through financial 
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channels, trying to destroy his credit and break him down. 
And that is the way they assail their enemy, that is the way 
they fight a railroad fight. That is the way they undertake 
to enforce their claims against him. A man who is carrying 
on great industries, the Howe Scale Company, the West Shore 
Railroad, marble quarries, this railroad that he had built 
up, owner of these Valley Railroad stocks, carrying large 
debts and large assets, his credit was the most tender point 
at which they could assail him. It was a thing that if they 
struck down made him almost powerless as a man, it was 
like the Moor slipping up behind the Spaniard and cutting a 
leg so that he could not use it, or maiming an arm and then 
calling upon him to meet him in open fight with the sword. 
That is what they were doing. ‘That is the way they did. 
And that is in the proof here. Think of it, think of it, gen- 
tlemen! It seems to me it must arouse your just indignation 
when you come to think of it. And they succeeded. They 
were shrewd. ‘To use the phrase of my Brother Walker, they 
are not fools; they are clever men. ‘They knew where to as- 
sail and they have made him grow old, good fighter as he is, 
ready for the battle when it is fair fight, and always fighting 
above the belt, open and manly; but it has made him grow 
old. You have seen him pass along your streets here some- 
times with his sad face. Sad, not for this claim, not for what 
they would bring against him here; he doesn’t fear you, gen- 
tlemen, and I don’t fear what your verdict will be; but it is 
because they have charged him with fraud and crimes, and 
have assailed him in the court-room; and counsel have come 
here and attacked him as though he was some prisoner that 
had escaped from the penitentiary. That and the destruction 
of his credit has bowed his head. That makes people old and 
long for the end to come and for the time to cross the dark 
river. And that is the way the fight was carried on. That is 
where it began. That is the way it has been conducted. 
When that circular came out, what did he do? You have 
heard of a libel suit that has been spoken of here. Not a 
secret attack on credit but a demand to come into the courts 
of this country; Governor Page saying, I will make you an- 
swer‘’and see where the fraud is. Have they met it? Has 
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it been tried? No. Perhaps not their fault, but it has not 
been heard. That is the way Governor Page fights his fights. 
That is the way he meets their slander. He came into court 
and was ready to meet this suit from the first day. It is pub- 
lic record, it is public history, that from the first day he has 
been ready to meet their claim here before his fellow-men and 
before this court. He is trying to make them answer before 
his fellow-men in this libel suit. 

But if they could break him down, they thought, if they 
could destroy his credit when he was carrying this great bur- 
den of property and of public enterprises, he would not be 
able to fight this fight. It is an expensive business. I do not 
come here for a trifle to work for this man, although I have 
a strong friendship and affection for him that has grown up in 
nearly twelve years’ service for him. I know the man inside 
and out; and I would come here were there not a dollar of 
pay to fight this fight. But it has been at great cost to him 
for all this labor of preparation and all the work that has 
been required to be done; and he is trying to carry the bur- 
den. These accounts stretch over twenty odd years and cover 
some twenty-three millions of expenditures, hundreds of 
thousands of checks and acceptances; certainly reaching up 
into the tens of thousands, that had to be investigated. ‘Three 
and a half millions of dollars of them hurled at him without 
a word of warning, and saying, you must answer every one 
of them. ‘That could not be lightly done. That had to be 
accomplished by months of labor, and by skilled men em- 
ployed and paid, and who must live while they work. But if 
they could crush him financially so that he could not carry - 
on his fight, they proposed to do so. And perhaps they would 
have succeeded had it not been, gentlemen, that there are men 
in the old State of Vermont that love their old Governor, and 
are ready to reach their hands into their pockets and help 
him, and said to him, “This outrage shall not go on without 
your having a chance to meet it; you shall fight out your 
fight if we have to help you through it.” Perhaps that may 
be so. I do not know. ‘That was a shrewd move on the part 
of these assailants—that was a prime move; it was the move 
of a man who smiles with his teeth. He can grasp the hand 
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of a man and smile, but his teeth will show every time he 
smiles. 

What next? How did they begin the fight? 

This suit was commenced, I think, in February, 1884, and 
in the following May they set out these specifications, cover- 
ing nearly $1,100,000 of claims. I am not going to stop to 
read them all. They are in brief— 

First. The Valley lease of 1871, the settlement made by 
the Directors of that matter under the old administration of 
the lessees, $31,000 and $63,000. 

Second. Balance standing on the books as the word-ac- 
count item when they settled the running and operation of 
that road, $43,000. 

Third. An account with the old Bellows Falls Station, for 
building it, that had not been settled for. They sue him for 
that. 

Fourth. Some accounts that had been passed over under 
the supervision of this committee who had supervised the ac- 
counting, that they were not able to collect; the Rutland 
Railroad Company, now making claim against these Trustees ; 
the very sort of things they had given them indemnity for, 
and then got them to surrender their indemnity ; ae then 
they turn around and sue them for it. 

Fifth. Next, $1600 of a balance that they were not able to 
collect from the Bennington and Rutland Railroad. 

Sixth. Loss on some bonds. 

Seventh. Amount arbitrarily credited to Trustees in set- 
tling accounts. 

Think how many of these claims have dropped out and 
been withdrawn; most of them withdrawn by plaintiffs them- 
selves, ashamed of them. 

Their own witness swears this item is a mistake in adding 
up figures. They sue him for nearly $2000 on this item. De- 
fendant must dig them all out, every one of them, taking 
weeks of labor. 

Why, gentlemen, some of you, I take it, are men of affairs, 
and have had considerable business transactions. Supposing 
you were suddenly called up and had a suit brought against 
you for something that had happened ten or fifteen years ago. 
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You would say, How can I get at it? And you would labor 
for days and weeks to dig up a single transaction; papers, 
some of them destroyed, and people dead, and here they come 
with that sort of thing. 

What is the next? Loss on Lebanon Springs bonds; some 
of the assets that were turned over by the Trustees and the 
Company have not realized as much as they stood for on the 
books of the trustees. 

Eighth. This is an item of $27,000 that the Trustees had 
credited on their. books as being the estimated amount of 
property on hand and which was afterwards turned over on 
this estimate to the Vermont Central. After the appraisal 
they had to charge back the over-estimate that they sue him 
for. 

Ninth. Amount of interest upon indebtedness of Trustees ; 
the very notes which the Rutland Railroad Company had tak- 
en from the Vermont Central and had got discounted. They 
want to make Governor Page pay that discount. 

Tenth. Shop stock that did not turn out as well as they 
anticipated. 

Eleventh. Interest on trust funds. Going back to make 
him answer from 1864 to 1871 for every dollar the Governor 
had had in his hands as Trustee, and make him pay interest 
on it—$75,000. ‘Think of it, gentlemen. That is the kind of 
thing they fire at him. 

Twelfth. Half of Governor Page’s salary during this time. 
The very thing that my friend, when he opened, said there 
was no question but that he was entitled to. 

Thirteenth. The Whitney matter—seventy-five thousand 
dollars there. ‘That Whitney settlement will come up further 
along in this argument. 

Fourteenth. Then here is a general item—‘Profit realized 
by said Page out of his trust as President in the matter of 
the Smalley mortgage, $100,000.” That was all the little 
claim they made against him there. Going to make him pay 
the whole value of the mortgage. How did: we know what 
they were going to claim? And when it is whittled down it 
comes to be a question whether for the 300 shares of stock 
he received for his interest in the Smalley mortgage—an in- 
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terest he owned before the-plaintiff Company came into exist- 
ence—he must answer at the market price or what he actual- 
ly got. He got less for it than it actually cost him. That 
item claimed is $100,000—well, that, the Court has stricken 
out. : 

Fifteenth. Seven-per-cent equipment-bonds issued under 
the mortgage—twenty-five thousand dollars for that. And 
they came in here and made a motion to increase that amount ; 
that was not large enough. And that is one of the items in. 
which the men who bring this suit have these same things in 
their own pockets. Think of it. 

Sixteenth. The Burlington Steamboat Company, $112,000. 
That is all they wanted him to draw his check for’ on that; 
the history of that being that he paid $10,000 in there, and it 
has been developed before you that he paid perhaps $2000 
more, and he got $11,800 for his stock in that Company. 
There was a possible profit; nobody knows. No proof here 
to show (they had not anything to found it on beyond that) 
that there was a possible profit of $1800. How do we know 
how it stood? We had to go back and hunt up the history. 
Every item gone into fully and met. And his Honor struck 
that out. : 

Seventeenth. Amount wrongfully received by said Page, 
as an individual, while President of the Rutland Railroad 
Company, of equipment bonds. Well, that is the far-famed 
$19,000 item that they withdrew themselves, and that their 
own witness, McLaughlin, after two years of investigation, 
said there was no mark that Governor Page was in any way 
connected with it. It proved to be simply an item, so far as 
we can get at it, that.enabled the treasurer to cover up that 
much cash. That is all there is of it. ‘There doesn’t seem 
to be a special steal in that item; but it enabled the treasur- 
er to cover so much cash. That was a shrewd way of doing 
it. No transaction to base the charge upon so far as Govern- 
or Page was concerned. Shall men charge their neighbors 
falsely, without proof, without investigation, and Vermont 
jurors vindicate them? Some day you may have to stand 
before your fellow-men; and you will say, Right is right, 
justice is justice. We appeal to you. Do not fear to declare 
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it. Fearlessly we appeal to you. “Wrongfully received by 
said Page.” Does that sort of thing herald to the world that 
he in that position wrongfully appropriated $19,000? Why, 
these gentlemen, lawyers and all—and I say it thoughtfully— 
who will make such charges against their fellow-men, without 
evidence to support it, without proper investigation, ought 
themselves to be held personally liable for the wrong. It is 
not lawyerlike, and it is far from right. ‘There are some 
things that are right between lawyer and man. Professional 
privilege does not warrant men in going to such lengths. There 
it was plain, and their own expert said Governor Page was 
nowhere connected with it; not a footprint. Withdrawn by 
themselves. And yet we must meet it; we must bring our 
experts here and go through these books from end to end to 
see what it means, see where we can run it out and run it 
down, or we may be caught here and be made to answer for a 
mistake. As Colonel Walker said yesterday, the $30 item 
illustrated many things; and it will be considered thought- 
fully in your minds. There, when their witness left the stand, 
was a clean, clear indication of Governor. Page having stolen 
that $30 in the way that they thought there was no possibility 
of our escaping from. Think of it. They had traced that 
money as being transmitted to him, the check made payable 
to his order, traced into his bank account. And there they 
left it. He had forgotten it. He might have been sent to 
the penitentiary; certainly could have been indicted upon it. 
Is it any wonder that they can go to the grand-jury room and 
get Governor Page indicted if they take that sort of thing? 
That is where they left it with their witness, Haven. I have 
no doubt they worked in good faith. Their eyes have become 
so jaundiced that everything they can trace to Governor Page 
they believe to be wrong. ‘They believed that was a steal. 
Now, I say, had it been there left, had we been so unfortunate 
as not to be able to follow that out and show where that 
money had gone, not only would it have been a prima-facie 
case made against us, but it would have made a justifiable 
case to base the charge that Governor Page stole that money, 
and for all time that stigma would have rested upon him. 
And yet every single item that has come out in proof in this 
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case, gentlemen of the jury, might have stood in that same 
way had we not investigated to the bottom, and been prepared 
to prove everything they brought against us. They had giv- 
en us no hint of that item; not a suggestion, not a thing. It 
came out like a thunderbolt. We said to Governor Page: 
Go to work and hunt up this; what does it mean? He said, 
I don’t know; I will go at it and see; I know I never have 
taken this Company’s money. But whether we could prove 
it was a question. The evidence was doubtful; think of what 
might have been its consequences—the mere accident of the 
destruction of these papers. But we found it, we found the 
facts, and they showed that he had accounted for the money, 
that he was not a thief. And I won't call anybody else one, 
but the money went into Treasurer Haven’s private bank ac- 
count, as you have seen. 

Eighteenth. Dividends on the Addison stock. Not one dol- 
lar of it have they proved into Governor Page's hands, but 
proved it directly the reverse. If there is any possible loss 
there, it is not for dividends. Those were paid to Hickok, 
the person entitled to receive them. 

Nineteenth. “Amount received by Mr. Page while Presi- 
dent, whether in bonds or cash, in exchange for the Com- 
pany’s dividend scrip, $100,000.” It turns out here that he 
did just what all men have a right to do, and what almost all 
the men connected with the Railroad Company did so; that 
he did buy this scrip, a security of the Company on sale in 
the open market, and exchanged it for the Company’s bonds 
as authorized by resolution of the Board. Governor Page 
had done that. A benefit to the scrip-holder and no wrong 
to the Company. And yet they say he shall answer for that 
to the tune of $100,000. He actually made with all the monev 
invested, according to all the proof here, a little over $3,000, 
out of all the money he put in it, and out of his time and ex- 
ertions in buying it up. We had to look up all this transac- 
tion, which took much time and labor. 

Twentieth. Amount going to Governor Page in the Colla- 
more and Simpson suits—some $19,000. 

Twenty-first. Amount of Charles Page note, which Gov- 


HENRY L. BURNETT 107 


ernor Page guaranteed. Proof shows there was no guaranty. 
That the Court struck out as not being a valid claim. 

Twenty-second. Amount of proceeds, appropriated by Page, 
of five acceptances, 180, 181, 182, and 185 or 187, and 1430— 
$44,000. Now we will show you, when we come to these items, 
that all that has dropped out of the case. There never was a 
time, never was a moment that Governor Page was not ready 
to sit down with the present directors of this plaintiff Com- 
pany, and go over his books and admit the use of everything 
that he had had, and if he should pay anything, wanted to do 
it if it was fairly due the Company. ‘The idea that Brother 
Barrett suggested that Governor Page should turn over to him, 
with the spirit he has exhibited—he and Mr. Clement—all his 
proofs; that he should come in there before him and he would 
turn himself into a court, an impartial, unprejudiced tribunal, 
to examine Governor Page’s claim. That would be a fine scene. 
I would like to be present at that. Now, every item of all 
these pages of testimony of the slightest relevancy as a claim 
against Page is in these four items. Plaintiff had a right to 
investigate these. There was one of them (I think acc. 180) 
of which Governor Page had had the proceeds and the Com- 
pany had paid. That was all. They had a right to ask him 
how that was done, and to say to him, We want to know how 
your account stands with the Company. ‘That is all there was 
in all that list; and that they had a right to investigate. It 
was a question of taste whether they should call upon him 
and hear him; a question of the ordinary treatment of men. 
Perhaps on that, if they chose, they might have based a suit. 
But that is all—all of this weary, dreary lot. 

Twenty-third. Amount of interest on funds of the Railroad 
Company wrongfully diverted to his own use while President. 
I would like to have the jury give a guess how much they have 
put down in this item. Now, after all the proof is in, after they 
have made their investigation from 1883 down to January, 
1884, how much do you think they claim for interest for money 
which Governor Page had in his hands more than he had ad- 
vanced to the Company? ‘That item is $175,000. 

Twenty-fourth. Next, Page’s check—$7,000. I don’t know 
which one it is, and I don’t care. I don’t know whether it is 
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the check of the Brandon: Manufacturing Company that was 

exchanged over night for the Railroad Company’s check, or 
whether it is this mythical check that Haven says he made up, 
and that rested at bank there a day or two and then was de- | 
stroyed. It cuts no figure in this case. 

Twenty-fifth. Amount of other items, etc. Anything that 
they had forgot to charge they bring in under claim for $50,000. 

Twenty-sixth. Amount of any matters of profit appropriat- 
ed to himself by said Page in his trust relation, etc., $50,000. 
Something more that they might have forgotten. 

Now, that was that suit. Only think of it—$1,068,000. And 
that did not quite satisfy them. They had not put on Page 
quite labor enough; and so in December, six months after- 
wards, they put in specifications in addition to those already 
on file, 313 items, ranging from $5,000 upwards, and amounting 
to $3,515,000. 

They have called upon him to answer to all this, to give a 
clear account as to all these matters. It has been done. Only 
men of herculean frame and iron will and great memory could 
ever have done it, could have dug out the facts and met these 
things, item by item, and inch by inch. When they brought 
forward their checks and acceptances, we were there with 
our proofs. Only 313 of them—only $3,515,000. Is that a 
light thing to do? Is that a light labor? And is it a matter 
that they ought to put upon a man lightly? 

That was the case they started with. And what has been 
done? It reminds me of the old story of the joke the boy 
played on the hen. His mother sent him out to set a hen, and he 
put sixty or a hundred eggs under her. When he came back 
she asked him: “Why, you did not expect to have her hatch 
out so many eggs, did you?” “No, I didn’t expect she would 
hatch any of them out, but I wanted to see that old hen spread 
herself.” 

Now I think it was that kind of a joke that young Clement 
played on Barrett: he knew Barrett was ambitious and he 
wanted to see him spread himself in this suit. It was rather 
rough on Barrett, because he is not made up on that plan— 
to spread himself much. He might have lengthened it out, 
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and he has lengthened it out about nine weeks; but to ask 
Barrett to spread himself is cruel. 

Well, the lengthening would have been a little like a despatch 
that Lincoln sent to one of his generals. When Pope, I think 
it was, was describing the army of the enemy in front of him 
as stretched out over a great distance, “Well,” said Lincoln in 
his reply, “a thing that is as long as that must be thin some- 
where; you better go through it.” Now we find that this long 
bill of specifications was not only thin at some point, but that 
it was thin its whole length. And we have been going through 
it, and we have always come out on the same side, always come 
out on our side. 

Now we have gone through this thing and I think we have 
pretty well punctured it. It is true that this old hen in spread-: 
ing herself, or this young man in spreading himself, has hatched 
three eggs. Three eggs have been hatched. And they are 
about all that my mind dwells upon in the case, until we come 
to the question of accounts and the items that we say are 
fairly put into the case and made an issue. And what were 
they? 

Why, the first was this: With vehemence and great earnest- 
ness (and perfect good faith—no fault to be found with it) these 
gentlemen demand of Governor Page, “Did you ever use any 
checks of the Rutland Railroad Company in payment of any 
Howe Scale matter?” “I don’t know,” he said, “I can’t recol- 
lect.” “Do you know a man by the name of Gilbert”—as 
though he was a criminal, to be driven right into the doors 
of the penitentiary—“do you know a man by the name of Gil- 
bert, agent of the Howe \Scale Company at Chicago?” “Yes.” 
“Didn’t you pay him the money of this Company?” ‘“I don’t 
remember any such transaction.” 

And right here, gentlemen of the jury, let me call your at- 
tention to the fact of the continued complaint that has been 
made that Governor Page did not answer promptly, that he 
didn’t bring forward his memoranda, and that he answered so 
often, “I don’t know, I don’t remember.” Well, gentlemen, 
he answered the same way where the subsequent proof came 
out in his favor that he did in any case where the proof might 
come out against him. He answered substantially the same 
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way as to the $30 item and.as to the Gilbert matter—“I don’t 
remember.” Think of how this case began; without one word 
of warning, without anything in the pleadings.to advise him 
what he was to answer to, be prepared for, except simply a 
number of acceptances and amounts; stich things as the Gil- 
bert matter, such a thing as the $30 item, not in the specification 
at all, innumerable things which he had to dig out, and which 
no hint or suggestion had been made about. He knew he was 
right, and would be able to meet any possible proof they might 
make against him. I do not know but it was a shrewder move 
than I am able to see, calling Governor Page to the stand to 
open their case; it might have been Brother Barrett, and it 
might have been the gentlemen with the smile. 

Mr. Barrett. It was in fact Governor Stewart. 

Mr. Burnett. Well, it may have been Governor Stewart; 
I don’t know. Governor Stewart has not come here to father 
it. I do not believe he will want any of your work put on him 
in that way. I say that it is a strange method; it may have 
been a very able one, to call Governor Page suddenly to the 
stand and then commence questioning him about such things 
as those that he did not have any notice of and could not pos- 
sibly have any full knowledge of without careful investigation, 
unless he had been omniscent; and then attack him and insult 
him because, first, he could not remember, and second, because 
he did not want to produce his papers, that under our advice 
were his private papers that he was not bound to produce. And 
what made them madder still, was that when they did get at 
them, they hit them square in the face, and were not what they 
expected to get. 

Now then, one of the three eggs that they hatched out was 
this Gilbert matter. And after my Brother Barrett had seen 
the little paper that Governor Page put in with the checks in 
answer to the question about whether any money had ever been 
paid to Mr. Gilbert, and how it was paid, he dropped it as 
though he had taken hold of the hot end of a poker. It didn’t 
suit him at all. And we have not heard of the Gilbert item from 
that time to this. It turned out that he had advanced to the 
Railroad Company out of his own pocket $6,326.58, December 
1, 1877, to pay an acceptance of the Railroad Company, and he 
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received, three days afterwards, these checks which the Rail- 
road Company gave him to repay this advance, which he had 
a right to use as though they had been dollars, and with them 
he paid some obligations of his own, or of the Howe Scale 
Company, to Mr. Gilbert. We haven’t heard of that egg since. 
It wasn’t exactly a swan that they hatched out, but it was some- 
thing with a sting. They could not convict their neighbor of 
wrong, and they have been mad ever since, their wrath fairly 
boiling over. 

What was the next egg hatched? And you could see this 
smiling gentleman with the hunting instincts hunting for days 
to nose out something. We find fault with these gentlemen. 
If it had been an open, manly, square fight, to find out who 
was indebted, whether it was Governor Page that owed the 
road or the road owed him, not one word would have been 
uttered by us in protest. But when they knew they were dig- 
ging for things that did not bear on that question,—the only 
question at issue in this suit,—and that they were only bringing 
to the attention of this jury for the purpose of prejudicing their 
minds, we justly find fault with them. 

The next item which the resident director dug out with that 
hunting nature of his was the exchange of checks between 
the Brandon Company and this Company for a night. 

Perhaps there were four eggs: one that Brother Walker 
referred to yesterday, where they had found his indorsement 
on an acceptance of the Company as President of the Bank, 
and they thought they would be able to show where Governor 
Page had done something wrong towards his own bank. It did 
not affect them. ‘That was to give color. Now, supposing these 
two great corporations, for a night, desire to accommodate each 
other with $7,000, is that a thing that is going to prejudice you 
- against your neighbor when he knew that the Brandon Company 
was going to repay, and he would see to it that they did repay 
it? And then there is the question of whether the Brandon 
Company did ever use that check. It was taken up the next 
day. ‘That was the second egg that was hatched. 

The third egg was the $30 item. That was a sweet morsel 
for them, and they rolled it under their tongues with great rel- 
ish. I wondered what was coming, clear through the trial and 
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up to the last. And when their $1,100,000 had disappeared, 
and three and a half millions more had gone into smoke, this 
egg was left. And when the $30 item disappeared, my Brother 
Ballard thought the chair was not there when he went to sit 
down, and he heard something drop. 

The whole case was gone when the $30 item was out. You 
recollect the story of the Irishman who fell out of the second- 
story window, and when Mike asked him whether the fall hurt 
him, he said, “Not a phwitt; it wasn’t the fall that hurt, it was 
the sudden shtop.” It was the sudden stop to their case that 
hurt my Brother Ballard, and not the fall. 

Recess. 


AFTERNOON SESSION 


When we adjourned previous to dinner, I had given you the 
general characteristics and features of these first specifications 
that had been filed against Governor Page, and I had gone over 
and tried to present to your minds some of the larger features 
of this case, the outlines and forms and the nature and motives 
of its being. It becomes my duty now, gentlemen, to take up 
with more particularity the specifications. And I shall do that 
very hastily, and move on as rapidly as I can to what I deem to 
be the issues that ought to have been tried, and tried alone, in 
this case, severed from all this material that has come into the 
case, but having come in, had to be met, and we had to present 
to you as accurately and as fully as we could the motives of 
action and the reasons operating upon the minds, as we conceive 
it, of the parties who have brought this suit. 

In the specifications the first that is not ruled out is specifica- 
tion No. 2, one with which you are all familiar. That is the 
$31,000 item, the claim of profit in operating the Valley Road. 
Colonel Walker covered this so fully that I shall have little to 
say about it, and I shall move along hastily over these several 
items, making only a suggestion or two in passing. My ac- 
complished friend, and eloquent and able lawyer as he is, Mr. 
Ballard, has drawn into your minds as a part of the consider- 
ation of this second item, the first item of the specifications, 
which, as we gathered from your Honor’s notes in passing up- 
on the questions of law that were discussed to your Honor 
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the other day, had been eliminated. That is our understanding 
of it. How far appropriately the first specification may be dis- 
cussed as bearing upon the second, I am not prepared to say. 
It perhaps may come in, as my brother Walker expressed it, 
as a side light. My honorable friend here so used it, and I don’t 
question the propriety of it. We do not understand that it is 
before you, gentlemen of the jury, for your action. You will 
recollect that that $63,000 item, the first specification, was the 
item for the improvement of the equipment of the Valley Road 
by the Trustee of the Rutland Railroad Company, while the les- 
sees were operating the Valley Road and before it was turned 
over to the Vermont Central. They had put repairs upon that 
equipment, at the expense, if you will, of the Trustees of the 
Rutland and Burlington Railroad Company to the amount of 
some $63,000. In discussing this question the other day to 
the Court, it turned out in regard to that first specification, 
$63,000, that these Trustees, when they were turning the proper- 
ty over to the Rutland Railroad Company, and their accounts 
being examined, the Directors having appointed a committee, 
did not leave that matter alone to the committee to be disposed 
of, but the Directors themselves took up that question and con- 
sidered it, as to what should be done with that item, that ex- 
penditure upon the equipment of the Valley Road. It was a 
lease, as you know, which had been made in the interest—do 
not be misled by this—in the interest of the Trustees of the 
Rutland and Burlington Road, to give them a southern outlet, 
so that they should not be cut off in their communication to 
the south, in building up this great through traffic. ‘This is the 
only question to be submitted to you by the Court, whether 
understandingly with the beneficiaries of these Trustees they 
had taken that lease and were entitled to whatever they could 
make out of it; whether it was a burden to be carried by the 
lessees, and the profits also to go to them. And as your Honor 
said, “Were the lessees to have the profits by arrangement un- 
derstandingly entered into in advance?” . Now the only proof 
in this case upon this item, the only proof that you, gentle- 
men, under your oaths can find upon that item, is the testimony 
of Governor Page, and I think one other witness (certainly no 
conflicting testimony), that they, the Trustees, had applied to 
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the bondholders before they took this lease. And you remem- 
ber at that time this Rutland Railroad Company was not in 
existence. ‘These Trustees were operating the road under the 
first and second mortgage bonds in 1865 when this Valley 
lease was taken; for the bondholders of the first and second 
mortgages of the old Rutland and Burlington Road. Now, 
then, the only persons that could consider the question, that 
could understandingly allow them to take this lease, were these 
beneficiaries, these bondholders, for whom these ‘Trustees were 
acting. The only proof upon that question is the testimony 
of Governor Page and I think one other witness, and no con- 
flicting testimony, and they applied to the mortgage bond- 
holders under their trust to be permitted to make this lease 
under their trust for their beneficiaries, these bondholders, and 
they refused. Now, can there be any doubt, when they refused 
to allow this lease to'go into the trusteeship, they then had a 
clear understanding with them that if they took the burden, 
_ the risks, and liabilities which the beneficiaries were not will- 
| ing to assume, the Trustees were to have any profits which 
might be realized? ‘These gentlemen, these Trustees, with their 
associates, put up $100,000 of government bonds as security. 
When the Vermont Central, its great rival, undertook to drive 
them out from the lease and cut off their connection to the 
southward, these people who controlled the Valley lease said 
to Mr. Page, “We want security if you take a lease.” And thus 
they compelled them to put up $100,000 in government bonds 
as security. These gentlemen did not shrink from that responsi- 
bility, but met it. It had to be done. This property, this Rut- 
land Railroad, was worthless unless it could get an outlet to 
the south, and the Vermont Central would wreck it otherwise. 
These gentlemen put their hands in their pockets and took the 
risk. 

Now, his Honor will charge you (disregarding this question 
of the $63,000 item) that if right there the beneficiaries under- 
stood that they had refused to allow these people to take that 
Valley lease into the trust, and understood that they were to 
bear whatever loss accrued, and were entitled to whatever profit 
should accrue; and that that was the understanding and. ar- 
rangement, then they would be entitled to that profit, disregard- 
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ing this $63,000. If that was the clear and fair understanding 
(and you must so find upon the evidence), then you must find 
for us on that item. 

As to this $63,000 item. “Art is long and time is fleeting’”— 
to use a quotation (I did not mean to} I apologize)—I must 
hurry on, but it does become necessary to say this in reference 
to that $63,000. And let me get that into your minds clearly. 
It stands right on the face of the resolution that while this 
debt stood in favor of the Trustees, an outstanding obligation 
in favor of the Trustees of $63,000, which in the accounting 
would pass on to the Rutland Railroad Company, and they 
would have that claim—that is true—the Directors of the Com- 
pany seeing this $63,000 item on the books, said—what? Why, 
when you lessees took the equipment of the Vermont Valley 
Road, it was almost worthless; you put on new cars, repaired 
old or bought new engines, and brought the road up to first- 
class condition; we never should have been able to make this. 
lease to the Vermont Central Road had you not done this. Not 
only that, said they, which has resulted to us in this $565,000 
a year lease, we could not have made it, if you gentlemen had 
not done that and taken the personal responsibility—not only 
that, but there is this money in addition, said these Directors. 
When you took that equipment, the appraisal was made of it; 
and we being the assignees of your lease are only bound to turn 
back to the Vermont Valley Company that equipment at the 
value at which it was appraised when you took it. That is all 
we are bound to do. The improvement that you have put on 
that equipment we have now had an appraisal of, and it increas- 
es just $25,000. And.we turn it over under that appraisal to 
the Vermont Valley Railroad, and they are bound to turn it 
back to us at that advanced appraisal, and when we turn it back 
to the Vermont Valley we get the benefit under their lease of 
this increase of value. It is just so much money in our pockets, 
and we should allow you that. Was not that fair? That is 
what these Directors said openly and squarely on the books of 
the Company. ‘They said more than that. They said that on 
this shop stock consisting of iron and wheels and wood that we 
have turned over on appraisal to the Vermont Valley Company 
we have been paid $7,000; you should be allowed that. In the 
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division of mileage tickets, there have been used, they said, 
over your road, and have come into our pockets, between $3,000 
and $4,000; you should be allowed that. And so they’ went 
over and figured it all up, and said, it is fair for us now to 
allow you these many things, and they wrote them off, and it 
balanced the $63,000. And Brother Barrett rose to his feet and 
said about that resolution that recited all these things, you need 
not trouble yourself to prove these as being fair and just: “I 
admit the truth of what that resolution states.” ‘That closes 
their mouths. And that is what my associate, Brother Page, 
very properly called Brother Ballard’s attention to when he was 
talking about it. You cannot come here and admit a thing and 
then rise before the jury and attack it. That stands there as 
a reason—a full and fair consideration for the action of plain- 
tiff’s Directors. ‘This Company acted upon that, and now this 
same corporation come in here and try to set it aside. We say 
that the $63,000 item has nothing to do with the $31,000 item, 
and the Court has thrown it out of this case. I have only tried 
to show you what it might have to do with it as a side light. 
When we were entering upon the proof, Mr. Barrett said, “We 
concede the truth of the facts stated in that report and resolu- 
tion. It seems to us therefore, on that $31,000 item, you will 
have no difficulty in finding, under the Court’s instructions to 
you, that the lessees were to have the profits, by clear under- 
standing between themselves and their beneficiaries, their cestui 
que trust, at the time or previous to the making of that lease.” 

The next question that the Court submits to you is, Was this 
included in the accounting? 

I do not know that I can say any more, your Honor, than 
I have said on that question of law. I think we have been 
over it pretty fully. It has seemed to me clear, and I think the 
tendency of your Honor’s mind is in that direction, to hold 
that that did enter into the accounting. No doubt it is true, 
as Governor Page said, upon a fair statement of his testimony, 
that that had been charged off, that it had been settled up be- 
fore the master’s report came in; that does not decide that 
it had not come into the accounting. Mr. McNair has found 
that it did enter into the final report of the master. It must 
necessarily be so. It would not be reasonable to say that an 
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accounting is simply an examination of a trial balance, to see 
whether there are so many outstanding liabilities and so many 
assets or so many claims of the Company. ‘That would not be 
an accounting. But the accounting here was the accounting 
of the Trustees on the whole matter of their trust. Advertise- 
ment was made for that purpose, to call in all those that had 
any objection. As Daniels says in his Chancery Practice, in 
an accounting it is for the parties themselves first to sit down 
and see how many things they can wipe out, and then the 
master hears only the things contested; but the rule of law is 
that those things not contested are res adjudicata just as much 
as those things contested. The accounting covers the whole 
body of the trust. I do not see any escape from this. Then 
these persons that they were carrying it over to were there 
standing with them, parties to the accounting, their committee 
present, clothed with full power both of the directors and 
stockholders. 

I understand that your Honor asked Colonel Walker yester- 
day (and I was out when the question was put) this question, 
whether that was such a proceeding as to make the accounting 
conclusive and res adjudicata. 

Judge Veazey. I merely stated to him, in response to some 
suggestion that he made in stating your ground of claim, what 
the ground of claim was on the other side as set forth in their 
special requests which you have not seen. 

Mr. Burnett. Before commencing the trial we had carefully 
considered that whole question, and thought it was very clear; 
and we understood from the opening and in the discussion 
and trial of this case, all the way through, that it was treated 
as a conclusive accounting. "The only question was whether 
this item was in the account. 

Judge Veazey. They put the whole thing in their request. 

Mr. Burnett. That I had not heard of. Let me make one 
suggestion in regard to this, we may desire to cite some au- 
thorities to your Honor. 

Judge Veazey. It will not be necessary for you to open that 
point. 

Mr. Burnett. Very well. I am glad to hear that. Now the 
next item is the Whitney settlement. 
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I do not propose to say. very much upon the matter of fact 
or law upon the Whitney settlement. I do not believe this 
jury will have any trouble with it. The Whitney settlement, so 
called, was simply this, that after all the first-mortgage bonds 
of the old Rutland and Burlington Road had been retired or 
converted into the preferred stock but about $67,000 (I am 
stating the figures roughly), and all of the second-mortgage 
bonds, I think, but about $75,000, of which Whitney’s bonds 
composed a part, he came at the Company and said: “I do 
not propose to take common stock which other people have been 
converting their second-mortgage bonds into, but I must have 
preferred stock or cash for my bonds. I am advised and I 
believe” —I do not mean that there is any testimony to this exact 
language, but I am stating what he might very naturally have 
said—“now after the first-mortgage bonds have been retired 
my second-mortgage bonds become a first lien on this property, 
and I want you should give me preferred stock or pay me the 
face value of my lien.” Well, there was not very much to be 
said in answer to that. I do not know what answer I could 
have ‘made, except to have settled with this man the best I 
could. If the Company did not settle, what could he have 
done? He could have sued on the coupons and foreclosed his 
mortgage and sold out this railroad. It was a lien as valid 
as a first mortgage. Not only that, but he said, “I won’t al- 
low the Trustees to complete their accounting.” I think it 
was in March, 1871, that he filed his objections, after they had 
entered into this lease to the Vermont Central Company. Per- 
haps it had been then turned over; February 5th the property 
was turned over. What did the Trustees say and do? They 
did not care very much. There had been voted to them by 
the Directors and the stockholders an indemnity (and there 
is a thing for your Honor to consider here as a matter of law) 
—an indemnity of 1,000 shares of preferred stock and 1,000 
of common stock, and the notes and money received and to be 
received of the Vermont Central under that lease. They—the 
Trustees—had a right to hold it all as indemnity for any claims 
that should be made against them. These Trustees were pro- 
tected individually; they need not worry, the accounting might 
be delayed indefinitely. This Rutland Railroad Company could 
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not get a dollar of its rents until their accounts were settled. 
It has been stated here that Governor Page procured the with- 
drawal of these objections; that Whitney’s objections were 
bought off. Governor Page had indemnity in his pocket, and 
it did not matter to him whether there was a settlement or not. 
Who was it that was interested in having those objections with- 
drawn? ‘The Rutland Railroad Company, not Page. 

Now, then, if your Honor please, after the Company had set- 
tled with Mr. Whitney, this Company, by a committee appoint- 
ed by its Board of Directors, competent and able and honest 
men, with no claim of fraud in the transaction, Page in Eu- 
rope, after that settlement and aftér the Trustees’ accounts have 
been confirmed, and the Trustees induced to surrender their 
security, now they come back at them and say, “ You shall pay 
the difference between common and preferred stock which Gen- 
eral Whitney got.” ‘That is this claim. Think of it! It comes 
as near an attempt to perpetrate a fraud by legal machinery 
as I ever saw undertaken in a court in my life. Are they not 
estopped from making this claim while they hold the indemnity 
they induced him to surrender? And what is the only scintilla 
or scrap of evidence they have found in their examination of 
this case as to this item against Page? My ingenious and elo- 
quent friend has wrung these dry rags of testimony to get 
drops of evidence; and they are mighty thin drops. What 
did they get? There is a paper, without date, partly in Gover- 
nor Page’s handwriting and partly in somebody else’s. I want 
you gentlemen to take it and look at it. It has upon it various 
figures that undoubtedly related to the proposition either that 
had been made to Whitney or that Whitney had made to some- 
body. It is not true that that paper conclusively establishes or 
even presumptively establishes that Governor Page had been 
carrying on negotiations. Supposing a man comes to either one 
of you, and you are the head of a mill, of a manufacturing es- 
tablishment, of a great farming interest, and suppose he says to 
you, “I have a mortgage on a piece of your property, and I de- 
mand that it shall be paid within a given time.” It may be that 
there is some discussion about the property not being sufficient to 
pay the mortgage; and you have said to him, “I think that my 
people who are interested in this property would be willing to 
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pay you so and so;” and. he says, “I will take down these 
figures.” And you are suddenly called away, and a committee 
is appointed to take charge of it, and you turn that paper over 
to them. I am asking whether that is the probable way that 
that is made up. ‘This matter had been discussed and brought 
up to this point. Or it may be, when Governor Page came 
back, this committee came to him and reported so and so, and 
he sat down and wrote out as he understood the propositions 
to be. The paper is found in the railroad offices. The commit- 
tee is above him, and charged with authority to settle it. The 
resolution directs them to confer with Judge Prout, their coun- 
sel, than whom no man in the State of Vermont or any other 
State, I venture to say, stands higher for purity of character 
and for ability. They are charged to confer with him in the 
execution of this matter—above the President, for this com- 
mittee was specially clothed with the power to settle this mat- 
ter with the Board of Directors. And this matter was closed, 
and that indemnity surrendered. If any loss did accrue to any 
one, does it lie in the mouth of.this Company now, after they 
have enjoyed the benefit of that settlement, after they have 
taken up the indemnity held by the Trustees, after they have 
got Whitney’s bonds and still hold them, and no tender back— 
does it lie in the mouth of this plaintiff Company to come in 
here and assert this claim? Perhaps some advantage did -ac- 
crue to Governor Page. Does that make any difference in the 
situation? Are they not estopped now in law from asserting 
any such claim? ‘That is a matter for your Honor to consider. 
And can they bring this suit without tendering back this in- 
demnity and placing the parties in statu quo? 

I pass from that item. I come now, if you please, gentle- 
men of the jury, to what is called the Addison dividends item. 
I shall dwell but a moment upon that. There is nothing here 
to be considered. It reminds me a little of the story of the im- 
patient father, or rather, I believe it was the impatient mother, 
who bade the father to take up a crying child and punish it 
for yelling. The father took it up, and looking it over said, 
“Why, there is nothing here to whip; it is too small; wait until 
it gets larger.” Now, unless there is something larger than this 
$4,000 item, we need not spend much time on it. And it is only 
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this: they charge in their specifications the receipt by Gover- 
nor Page of dividends on so many shares of Addison Rail- 
road stock; and they come here and prove that for five years, 
on 300 shares of Addison Railroad stock, the dividends were 
paid to one Hickok. They deliberately and carefully, and with 
a patience and assiduity that is worthy of all commendation, 
prove that Governor Page never got one dollar of these divi- 
dends. ‘That is all there is of it. Under that item in this spec- 
ification, I think the Court will say to you that unless you can 
find some testimony that Governor Page received these divi- 
dends, you cannot give any verdict against defendant under 
that specification. The proof stands uncontradicted that Gov- 
ernor Page never received a dollar of these dividends, or had 
any interest directly or indirectly in them. ‘The record-books 
of the Addison road show this. Mr. McLaughlin has sworn 
to it. 

There is another aspect of the case that may have some bear- 
ing; and I may as well speak of it here. It is the question of 
whether the $12,150 which Governor Page paid into the bank 
of redemption in January 1879, were the proceeds of this stock 
—300 shares Addison stock sold Hickok. ‘There they claim 
that there is conflicting evidence. That has not the most remote 
, possible bearing on this specification. He paid the money in 
there; and whether it was the proceeds of this stock as he has 
credited and debited it does not make any difference, because if 
he is not entitled to it as credit upon that Addison stock, he 
is entitled to it as credit for something else; and we have not 
charged it anywhere else. Now, we are entitled to the credit 
for this reason: that we went and put the stock, when they 
complained about it, back into the treasury. They are not en- 
titled to their stock and the money both. You cannot both eat 
your cake and have it. And I do not understand that I dif- 
fer with my friend Ballard about this. I think he stated it 
fairly. He did not claim anything on that. They do not claim 
that they are entitled to both the stock and these receipts. 
They could not claim any such thing in common-sense or law, 
and it does not make much difference which way you deal 
with it. If they should undertake to claim, and Brother Bar- 
rett should convince you by his ingenious arguments that they 
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could not find the $12,150 to be the proceeds of this Addison 
stock (which I do not believe), then we say there is nothing else 
—no other receipts, no other acceptance, no other rent—noth- 
ing else that it comes from. Governor Page paid it in there. 
He testifies he reported it by letter, and informed Haven when 
he came home where it came from. The plaintiff Company has 
been credited $12,150 as being paid into the bank. Now, if 
you do not credit it on the Addison stock, then, gentlemen of 
the jury, you must credit it on something else, and you must 
give Page interest on that $12,150 up to the time when you 
give judgment, and then you must charge him interest on that 
Addison stock; so that one hand just washes the other. That 
whole matter comes in under the question of general indebted- 
ness. 

We do not dwell upon this matter of the Addison dividends, 
because we think it has dropped out of the case by the admis- 
sion of the opposing counsel and the ruling of the Court as 
we went along. Mr. Barrett said, on page 1347, speaking of 
Governor Page: 

“We do not claim that he received those dividends.” 

“Q. Did you have anything to do with their payment to Mr. 
Hickok? 

“A. Nothing at all.” 

That is where they stood. Then Judge Veazey said: ‘Your 
statement leaves it that the dividends were paid to Mr. Hickok; 
if that were so, you cannot recover in this case against the de- 
fendant.” 

We do not need to spend time over that. 

‘The dividend scrip which I had marked down upon my min- 
utes, under the intimation of the Court, I do not propose to 
touch at all. 

Judge Veazey. I think that there would be a question as to 
that, as to whether the defendant did his duty in buying in that 
scrip with funds available to him for the purpose, in the treas- 
ury of the Company. 

Mr. Burnett. 1 do not know whether I catch your Honor’s 
meaning. All the scrip he got was this: first, what he got on 
his preferred stock, and, second, that which he went into the 
market and bought with his own money, 


HENRY L. BURNETT 123 


Judge Veazey. But did he do his duty when it was for sale at 
a discount, and with money available for this purpose, or did he 
neglect his duty when he bought it in with his own funds and 
turned it in to the Company to his own profit? 

Mr. Burnett. The only proof on that subject is that for a 
series of years the Company was not in condition and had no 
means to buy scrip. He had this scrip. As I understand it, 
it is convertible at the option of the holder. I do not think 
there is anything in that matter. I shall pass on. If your 
Honor holds, as I understood day before yesterday, that this 
scrip was in the nature of public securities of the Company 
that he might deal in as with the bonds—if that is so, there is 
nothing left under the proof. We are perfectly willing to _ 
leave that whole matter without a word, under the charge of 
your Honor to the jury. The fact is suggested to me that these 
bonds that this scrip was converted into were not worth par. 
Thus it was only converting one security into another. 

The next item I come to is the Collamore and Simpson spec- 
ification. It is a weary sort of work to go over these things 
over and over again, and I do not think I shall do much with 
it. There are a few leading features that you, gentlemen, want 
to keep in your minds. You cannot carry figures and details. 
There is a leading fact that I have tried to place in your minds 
this morning—that in 1868, 1878, and 1879 there were these 
outstanding eight-per-cent bonds the Company had to get up, 
that they had to stamp down; that they were bankrupt if they 
could not get the interest stamped down; and they were stag- 
gering under that load. They had defaulted on their interest 
after November, 1878, on these very Chase bonds, and did not 
pay when the next coupons fell due. After November, 1878, 
at each recurring period, as these coupons fell due, he could and 
did come over here into Vermont and bring suit in the United 
States Court against the Company, and could take any property 
of the company on execution under his judgment to have en- 
forced the payment of these coupons. The Company had to 
get rid of him. They had used all the power they could to get 
everybody in. And they had to get them in. It would raise 
trouble probably with these people that had stamped their 
bonds down—innumerable suits and obligations. A suit had 
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been entered against Chase and Governor Page, and another 
suit against them and all the Directors, for some misrepresen- 
tation, some puffing the stock and securities of this plaintiff 
Company—for trying to enhance the value of its securities in 
the market. My associate reminds me (and I think that is so) 
it is in evidence that they had agreed not to take judgment or 
issue execution against him. 

Mr. Walker. , Not to issue execution or sue judgment in 
this case. : 

Mr. Burnett. ‘That leaves it clear. I had forgotten that. I 
do not mean to go beyond the testimony. And I think you will 
do me the justice to say when I get through I have not trans- 
gressed in that respect. Mr. Chase puzzled me here by his man- 
ner upon the stand. He showed himself to be a man of in- 
telligence, but hot and hasty in temper. A man of character, 
doubtless, but impulsive and cranky. Such men are hasty in 
their speech, hasty in judgment and in conclusion. And you 
as judges of character must weigh their words -according to 
their character, according to the exhibition they make of them- 
selves upon the witness-stand. That is what jury trials are for, 
trials in open court, so that jurors may see the witness, and 
judge by the eye, judge by the involuntary act as well as by 
speech, as to what is truth. Now, then, he said that he was 
ready to sell those bonds at par. I venture to say that you, 
gentlemen, did not believe that; that he has simply forgotten. 
Do you think these people who were trying to get these 
bonds stamped down, these very bonds that were selling at par 
the moment they were stamped down, would allow these suits 
on these coupons to be commenced and continued along if 
they could have procured these bonds at any such rate? In 
addition to that, Judge Prout says Mr. Chase informed him 
that he called these bonds worth 120. The next year they paid 
one of that very pool that Chase represented 25 per cent. above 
par. What did they do? Governor Page allowed these Colla- 
more suits to be pressed just so far as not to allow any in- 
jury to this man, but to make him come up and do what the 
rest had done; not be preying upon this Company and making 
it pay him eight per cent when all the others who held securities 
of the same kind had consented to their being stamped down to. 
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six per cent. That is what Governor Page did. And he did 
it through Judge Prout. I will take occasion right here to re- 
fer to one single document, and that is Mr. Bryant’s letter. I 
read from the original. It seems to me that that ought to set- 
tle this question. There is nothing more of it. Perhaps I 
might add this, that after this Company has got these bonds in 
it, it is a great unfairness (I do not designate it as dishonor, 
but leave it upon the word “unfairness”)—having got these 
bonds in and had them stamped down through the labor of 
Governor Page, he having the right to take these bonds (and 
he could have taken them himself and enforced the eight per 
cent) after it being openly stated to the Board, and standing 
there since 1881 on the record, and all that was done about it— 
that they should now come in here, and keep their bonds and 
-keep the advantage of the two per cent, not return to Governor 
Page the eight-per-cent bonds, keep all the advantage and seek 
to throw on Governor Page all the burdens of the settlement. 
That, we say, they cannot do. There is unfairness in taking 
that position to say that they may come in here now and claim 
from Governor Page the $15,000 which he paid to settle these 
suits brought for the attempt to enhance the value of its own 
securities—make this claim against him. Go back and stop 
and see how mean that is. It was a service that, if ill-advised, 
was done for the benefit of the Company and its securities ; 
and yet because it got the benefit of the transaction—which 
does not happen to be technically correct—they now come back 
and say that he shall pay this money; they do not put him in 
his former position or return him his bonds. 

Gentlemen, these are footprints made by the way. I might 
stop and use a simile like my gccomplished friend. When he 
got at paper “A” he started out by saying, “Here is something 
to stand by; in Western phrase, here is a milestone in starting 
on this journey: something to tie to.” Well, I never heard be- 
fore of a fellow starting out on a journey by tying himself 
up to a milestone. And then, again, his metaphors got a little 
mixed. “This is a beacon-light,” said he, “that we can rest 
upon—sit down on.” Well, this is not a milestone that we are 
going to tie ourselves to, nor a lighthouse that we can sit down 
on; but it is a footprint, perhaps you may say. 
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Here is a letter from Mr. Bryant sent to Governor Page, 
which he read to the Board, which they acted upon, and which 
Judge Prout indorsed as being true, and approved as counsel 
of the Company. It is the first time almost in the history 
of the affairs of trustees that I have seen a suit brought to 
hold a trustee accountable for his actions in the administration 
of his trust where he exercised a wise discretion and acted un- 
der the advice of regular counsel. This was done under the 
deliberate advice of counsel, the counsel taking part in the 
transactions. Now, in a matter of this kind, if a trustee is in 
doubt about an act in the administration of his trust, where shall 
he go? He shall go to the counsel of the Company, the law 
says; and if he follow the advice of counsel and act in good 
faith according to the rules of law, that shall be his perfect 
vindication. The law has said it; courts of equity have said 
it. Yet that was done in this case. 

Let me read Mr. Bryant’s letter. It is as follows: 

“To prevent, as far as I may, any misstatement or misap- 
prehension of the grounds of settlement of the suits brougnt 
some years since against yourself and your co-directors of the 
Rutland Railroad Company, namely, the suit of John H. Colla- 
more, Trustee, v. John B. Page and other Directors of the 
Rutland Railroad Company; Gilman Collamore v. same; Mi- 
chael H. Simpson v. John B. Page and George B. Chase, Di- 
rectors, etc., and till this day pending, the suit of Gilman Colla- 
more in our Superior Court, the other two in our Supreme 
Court, and all being for alleged misrepresentation in a pub- 
lication entitled “Rutland Railroad Securities,’ put forth over 
the alleged signatures in print of yourself and Mr. Chase as a 
committee of the Directors, and which suits have this day been 
disposed of, I note here the facts as I understand them— 
namely, that Mr. George B. Chase, one of your co-defendants 
and the acknowledged author of the pamphlet which has occa- 
sioned these suits, having brought suit against the Rutland 
Railroad Company upon the coupons of a large amount of 
eight-per-cent first-mortgage bonds of that Company, to com- 
pel the payment of the full rate of interest thereon after most 
of the holders of such bonds had consented to reduce the rate 
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to six per cent per annum thereon, agreed that if the above- 
named suits pending in this county upon the pamphlet aforesaid 
could be disposed of he would at any time between this date 
and May 1, 1881, sell his bonds at par and accrued interest, and 
would make the rate of interest seven per cent instead of eight 
(as called for by the coupons), from the time when other holders 
reduced the rates on their bonds of the same class—that is to 
say, from November 1, 1883; that you thereupon purchased 
the stock and rights of these several plaintiffs, and caused 
‘judgment for the defendants’ to be entered in each of the above 
suits; and took and now hold Mr. Chase’s bond to sell and 
‘deliver his Rutland Railroad bonds, with the unpaid coupons 
thereon (now in suit in Vermont), upon the terms above stated. 
This is my own understanding of the grounds and conditions of 
this settlement; but as my own attention has been mainly de- 
voted to preparation for the defence of these suits at the trial, 
which but for this adjustment was to have come on next week, 
and as the negotiations with Mr. Chase’s counsel which have 
led to this adjustment have been conducted by Judge Prout, 
I do not wish this letter to go on your files or to be considered 
as from me to you at all, unless and until it receives his written 
indorsement as correct.” 

Judge Prout on April 11, 1881, when there was no question, 
no conflict, nothing but the pure performance of duty, wrote 
upon it as follows: 


“The foregoing, as I understand it, is substantially correct. 
The negotiations were with Mr. Chase’s counsel, and terminated 
as above, to the great advantage of the Company, as I think. 

(Signed) “John Prout.” 


If judgments can be recovered against trustees under such 
circumstances as that, then God pity trustees in the State of 
Vermont! 

Well, we come now to the interest item. That is the 24th 
item of the specifications. “Amount of interest on funds of 
the Rutland Railroad Company wrongfully diverted to his own 
use while its President, at nine per cent, with yearly rests.” 
They were going to have interest, and interest at nine per cent. 
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They were going to paint: the walls red all over the country, 
and going to have $175,000 upon that item. Well, your Honor 
will remember, I think, that I said, on this question of gen- 
eral balance set forth in this pamphlet and covered by that 
item, half an hour I thought was enough to puncture that as a 
soap-bubble and have it disappear beyond the vision of man. 
It did not take half an hour with Mr. McLaughlin, their wit- 
ness, on the stand to utterly dissipate any possibility of a re- 
covery under that claim. 

That item was mainly based on these balances set out in this 
pamphlet, which were put in evidence on pages 24, 25, and 26, 
in which they start out by showing an average balance of 
cash on hand ranging all along those years up into the hundreds 
of thousands from say, $5,000 up to $360,000 the first of each 
month. Well, now, what was that based upon? ‘To speak 
fairly, Mr. McLaughlin, who made this pamphlet, claims that 
this report was made up simply from the face of the books. 
But it was a pamphlet calculated to do a great deal of injury, 
and it did. Following on the heels of the circular of this 
managing Director with the smile this came out, and shows that 
there were one, two, or three hundred thousand dollars of 
the Company’s funds that somebody had in his pockets, that 
the Company were paying interest on year after year; and 
that Governor Page was that person. Now that was a serious 
charge to make against a director and president of a railroad 
company, that he had been concealing this surplus and using it 
for his own purposes. And Mr. McLaughlin goes on in his 
comments as follows: 

“For the three years, June, 1874, to May, 1877, inclusive, 
the average cash on hand, as shown by the books, was $236,- 
354.42, and the average amount of notes payable outstanding 
during the same time was $610,616.98, and the Company was 
issuing and paying interest on $236,000 for those three years, 
and $119,000 for the whole fourteen years, its notes in excess 
of any apparent need.” 

That unexplained was a very damaging thing. Nobody can 
compute what the effect of that was upon the stockholders 
and financiers; they might well say, While we have been raising 
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money and helping this road along, and you Directors com- 
plaining that you needed funds, your very books show, ac- 
cording to this report put out by the Committee of the Rail- 
toad Company, under its authority and sanction—and ought 
to be true if it is not true, and we have the right to take it 
as true,—that you had on hand $236,000, as an average, and for 
the entire period $119,000. That was the thing that went to 
the world. That was enough to crush Governor Page. Yet, 
gentlemen, there was not one word of it true, not one word. 
‘The truth was the reverse. ‘here was sometimes perhaps mon- 
ey in the treasury of this Railroad Company to meet its needs; 
but after that was put forth to the world (people would not 
have caught that little phrase, “as shown by the books,” and 
imagine that the books were false), the world would have 
said, It does mean so much cash, because the books say so. 
There was no qualification that the books did not speak the 
truth. And they put Mr. McLaughlin on the stand and had 
him swear that this report was true and that there were those 
balances; and they thought they had made a prima facie case 
that they were going to recover upon. ‘Then we took Mr. Mc- 
Laughlin, the expert. And, by the bye, do not misunderstand 
me; I do not cast one word of reflection upon this witness. 
There are very few witnesses they, have put on the stand 
that we do make any reflections upon. I believe Mr. McLaugh- 
lin means to be a square and honest man, and the only thing 
that he has done wrong is that he has sometimes permitted 
(I don’t know under what influence) his name to be connected 
with statements there that are untrue. And I believe that if he 
had his examination and report to make over again he would 
not repeat much that is in this book. He has used phrases 
here that he did not mean to use. I do not know under whose 
pressure, nor under whose malice and venom, certain state- 
ments are put in there over his name. Mr. McLaughlin ap- 
pears fairly well on the stand; and I have no doubt he is a 
good, fair accountant; but he was induced to allow his name 
to go on that manuscript vouching for things totally wrong 
and untrue, and that had a great tendency to injure, if not to 
ruin, a prominent citizen. Now, what does he say on the wit- 
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ness-stand about these balances? I read from page 389 of 
the record of the testimony: , 

“Q. Do you pretend to say to this jury, now, that as a mat- 
ter of fact these balances as there shown for those years (be- 
cause the heading there is erroneous) are correct? 

“A. It should be a yearly average. 

“QO. That for those years there was in fact-any such average 
balance in the hands of the Company, saying nothing about the’ 
books? Did you ascertain as a matter of fact that there was 
any such thing? 

“A. I have not ascertained as a matter of fact that there 
was any such amount of cash on hand. 

“Q. Or that there ought to have been? 

“A. I never believed that the books were correct in that re- 
spect. 

“Q. Do you believe, and now say to the jury, as a matter of 
fact, that that is a correct statement for any one of those years 
covered from 1868 to 1883 of the amount of average cash in 
the treasury, or that ought to have been there? 

“A. My confidence is not entirely firm that it was so. 

“Q. Now, I ask you to be a little more frank than that, and 
state whether or not you do not know, since your examination, 
that there is not one of these results of figures correct as a mat- 
ter of fact? 

“A. Qualifying it by saying that I only put it forth as what 
the books say, I say I do not believe that one of them is.” 

How long did it take for that to drop out of the case? That 
was not more than five minutes. 

But there is more. As the boy said when reading a story- 
book, “This is mighty_ good reading all along here.’ Now, 
what was it? We wanted to get at the fact because we knew 
what it was that made that apparent balance according to the 
books. And we tried to call out and show to the jury the raison 
d’@tre, the reason of its being, as the French tersely express it. 
Well, it was this: that the Company had bought of the Central 
Vermont stock $288,000 for themselves in 1874 and 1875, and 
perhaps a little later than that; at any rate before this period 
of 1878. And it had been carried on to the books as cash on 
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hand. And so during the whole period; first the stock, and 
afterwards the Vermont Central bought it back and gave their 
notes to the Company in lieu of the stock, then the notes were 
carried as cash; and during all that period both the stock and 
notes were carried on the books as cash. What we blame them 
for is that this appears right on the face of the books and papers, 
and yet they send out to the world a statement that led the 
world to believe that there were $300,000 of money that Gover- 
nor Page was using in his private business and ought to pay 
interest on; and they put in a claim here for $175,000 for 
interest on it. That was a fine claim, wasn’t it? And the facts 
existed upon their own records. ‘The least examination would 
have shown them, and did show them, that there was no shad- 
ow of foundation for such claim. That is unfair, gentlemen; 
and' we do not ask you to take mere statements of counsel for 
these things, but take their own witnesses, and out of their 
mouths we will condemn them; not by hostile witnesses, but 
friendly and under their own pay. What does the witness Mc- 
Laughlin say ?— 

“Q. Supposing this thing occurred; supposing that the Di- 
rectors of the Railroad Company, authorized by a resolution of 
its Board, purchased a certain large amount of stock of the 
Central Vermont Railroad Company, and entered that stock on 
their books as cash received into its treasury, and carried that 
stock for a series of years as a cash item, how would that af- 
fect the cash balances? 

“A, That would necessitate the counting of the Central Ver- 
mont stock as cash on hand. 

“QO. Don’t you know that the books show, and didn’t you find 
it from the books as a fact (books and papers), that that is 
true—that it was thus carried on to the books? 

“A. I think it was. 

“QO, Did you make any correction of these statements and 
balances to take out that Central Vermont stock from the cash? 

“A. No, I did not; because I did not know of it at the time 
I wrote. 

“Q. You know it now? 

“A. I have heard of it. I think I know it. - 
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“OQ. That would affect the balances during that whole period 
which it covered? 

“A. It would increase the cash balances on hand into the 
amount apparently. \ 

“Q. It would not increase any actual cash on hand? 

“A. No; increase the balance. It would increase the bal- 
ance called for if they invested the Central Vermont stock 
and treated them as cash. 

* * * * * * * 

“QO. Didn’t you run across and state in your report a large 
amount of dividends received by the Rutland Railroad Com- 
pany from Central Vermont stock? 

“A. Yes, sir, I did. They appear to the credit of interest 
account. 

“QO. Didn’t that lead you to inquire whether they had such 
stock ? 

“A. I may have inquired; probably did. 

“QO. Can you remember now whether you made such inquiry, 
or whether that fact came to your knowledge? 

“A. I have no doubt that I inquired, and that I knew that 
they had at some time Central Vermont stock, and that it must 
have been carried as cash on hand because it was not entered 
on the ledger.” 

Now, that is the only blame we have got treasured up against 
Mr. McLaughlin, that he would consent to state in his report 
that which he knew would mislead the world and the public 
and let that go out to the world, and then come on the stand, 
under their shelter, as their witness, and acknowledge that he 
must have known it at the time. But further: 

“Q. Don’t you think that ought to have been stated? 

“A. Yes, I think it ought. But it escaped my mind. There 
was no intention of being unfair. I think it ought to have 
been stated. I should do it again if I thought of it. If I for- 
got it, I should not.” 

Well, that was a serious thing to forget. 

“Q. Now, if that purchase was made early in 1874, * * * 
say in May or June, wouldn’t it largely change these balances 
if that stock was carried as cash from March, 1874, down to 
June and July, 1878? 
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“A. It would reduce the cash a little below par occasionally. 

“Q. Reduce the cash so that the balance would be the other 
way? 

“A. Yes, sir; in some cases. 

“Q. That is, so that somebody would have to be furnishing 
money for the Company, and they, the Company, would be in 
debt instead of credit to cash? 

- “A. It would reduce all the balances larger than that amount.” 

So that while somebody who was a good friend to this Com- 
pany was putting up his great private credit to carry it, they, 
the Company, have heralded to the world that during that time 
he was using $260,000 of its money annually. 

I will refer to another part of the testimony, showing another 
little item; as the feather is wafted, showing which way the 
wind blows. And we see what I mentioned this morning. ‘ 

Of this stock that was given Governor Page as indemnity, 
when he consented to turn the property over to the Rutland 
Railroad Company, he received certain dividends. And can 
you imagine now that this corporation would come back and 
publish in a report as a reflection upon him that he had taken 
the dividends that he had received on that stock and put them 
back in its treasury? I do not know that it was his duty to 
do that, but if he did it, he did his full duty to the Company. 
Imagine the cruelty of so coloring it and heralding it to the 
world as being something almost akin to embezzlement! And 
this is the way that they state it in the pamphlet which I think 
my brother Ballard characterizes as being of such high charac- 
ter and ability as to rather compel your admiration: “Amount 
received of J. B. Page, wrongly paid him on 2800 shares pre- 
ferred stock in his name as Trustee, but property of the Com- 
pany.” What would a stockholder say on seeing that? For 
heaven’s sake, who should it have been paid to? It stood in 
his name. It was given him by the corporation. How was it 
wrongful? ‘This statement puts it as though he had got his 
hand into the treasury and hauled out in some wrongful man- 
ner $9800, and then having wrongfully got that much money 
had been induced to pay it back. Don’t sit down on that, 
Brother Ballard, as upon a beacon-light, because I think that 
before you get through with it it will be kind of hot. 
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What does the gentleman Mr. McLaughlin say in his tes- 
timony upon this matter? 

“Q. Turn to your report at page 12. I find there written, 
‘Amount received of J. B. Page, wrongly paid him on 2800 
shares preferred stock in his name as Trustee, but property 
of the Company, $9800.” 

 Amelesee thats 

“Q. From what did you make that charge? 

“A. It is not a charge; it is a credit. 

“Q. Is that not a charge that he wrongly received that 
money? 

“A. No, sir; not at all. 

“QO. Wrongly paid him? 

“A. No, sir; I am copying the entry in the book, if I re- 
member right.” 

He did not get that from the book. I think that word 
“wrongly” never was evolved from Mr. McLaughlin’s con- 
sciousness. Some smiling gentleman with Mephistophelean 
instincts whispered it in his ear that there must be a great 
wrong there, and he, McLaughlin, took it and wrote it down 
believing it to be true. But to proceed with the testimony: 

“Q. Will you turn to the journal and see if there is any 
such entry there? 

“A. I might have used the words by error, possibly. I 
remember nothing about it. I never connected the word ‘wrong’ 
with the transaction before.” 

Think of that! And having written it and these new Direc- 
tors having sent it out to the world, this witness comes in here 
and says that he never connected the word “wrong” with it. 
That is the kind of thing that they have stirred up the commu- 
nity with. And so he goes on explaining that he never coupled 
the idea of wrong with it. He says, “I have simply copied the 
phraseology of some one else” (page 444). ‘That is wnat I 
thought. But to return to the balances. 

We had Mr. McNair go through and make a statement of 
these balances as they actually appear, taking out the Cen- 
tral Vermont stock during the period that it rested there and 
while it was carried as cash, and showing what the results 
were. And that paper we have submitted to opposing counsel. 
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‘They have examined it. There has never been a whisper about 
it since. Silent as oysters. Well, they are silent as oysters 
in that respect, but they are not entirely like oysters. As 
brother Travers in New York once said to one of his friends 
who was talking too much—and I don’t know but you will 
say that to me before I get through—“Why are you not like 
an oyster?” His friend gave it up, of course. “Well,” said 
Travers, “the reason is because you don’t know when to shut 
up, and an oyster does.” I don’t think these gentlemen knew 
when to shut up in this case. But they are silent as an oyster 
about this balance. Not one word after that evidence. 

And what did McNair show? He showed that, during all 
those years that there appeared that large balance as being 
used by somebody, the balance was the other way about $8000 
of a monthly average; that is, during the years when it was 
carried as stock. He did not have the data to give the exact 
figures when the notes were carried, but about the same re- 
sult.. So, instead of there being a balance in somebody’s pock- 
et, somebody was furnishing the money or furnishing his credit 
during all that time to help carry that indebtedness of the Com- 
pany. Then I ask the witness, “Do you run across in the books 
any entry that shows who, if any one, was putting up his per- 
sonal credit to help this Company along?” etc., etc. Every 
truth in the world is in harmony with every other truth. And 
here it comes in again. 

“OQ. Mr. McNair, have you struck an average, what the aver- 
age would be during that period, whether money in the treas- 
ury or out of the treasury? 

“A. Out of the treasury. 

“Q. Monthly average of how much? 

“A. $8800. 

“QO, Instead of anything being in there? 

EAN Esp sir: 

“Q. Perhaps you had better explain the way that could be, 
or how it would be that there were those amounts from time 
to time out by the books? 

“A. Some good friend of the Company was possibly car- 
rying some of it for them. 

“Q. On his own shoulders? 
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CA. Wesssir: 

“Q, On paper of the Company? 

“A. Probably be entered up on the journal, if it was paper 
of the Company. 

“Q. Are there any entries or memoranda on the journal that 
show or indicate that any part of this load was-being carried 
by a party outside—being carried for this Company? 

PAs viestsit 

And now there is nothing left of these first specifications 
but that $7000 item, and No. 23, which enters into the general 
balance, use of acceptances; and that I do not propose to con- 
sider in this connection. ‘The $7000 item I do not propose to 
spend a breath upon. I do not know what it is. And I do 
not think you will ever know. ‘There isn’t anything in it. 
We never have known what it means. They prove in this case 
a $7000 loan of the credit of the Brandon Manufacturing Com- 
pany to this road, and a loan of the credit of this road to the 
Brandon Manufacturing Company overnight. There may have 
been some check of that amount that enters into the journal- 
balance. If so, it will take care of itself. 

Now, gentlemen, I have gone thus far considering somewhat 
the main features of this case and Governor Page’s relation 
to them, and showing the work that he has done to help this 
Company along. Let me say one word further. He has been 
engaged, as I said this morning, in large transactions, many 
of them. He is a man of broad vision, and he could not have 
done what he has done with this road without being a man of 
great physical and mental energy. He has been engaged in 
many large enterprises beside, and when the disaster com- 
menced here, three or four years ago, he was heavily loaded 
down in these enterprises. Some of them have resulted dis- 
astrously. ‘The prostration in business and the shrinkage in 
values have wrecked many hopeful enterprises and many able 
men. We have seen them go down in New York by the score, 
many of them counted among our ablest financiers. Why and 
how, who can tell exactly? How many enterprises have failed 
and faded out and disaster overtaken them? You know 
how that is. The financial prosperity of a country ebbs and 
flows like the tides of the sea. When it is coming on and 
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mounting up, everything is prosperous; everything you touch 
you can turn into money, and everything improves on your 
hands. But when the tide sets out, then you may be as wise 
as Solomon, you may turn in all possible ways, fruitful things 
seem to wither in your grasp, the very laws of nature seem to be 
against you, and like the undertow of the sea it carries you out 
beyond your depth. You cannot stem it or stop it. It takes 
the wisest and the best out into unknown seas, into wild disaster 
and ruin. Many of Governor Page’s enterprises have met such 
disaster, perhaps. And I beg you to do him this justice, you 
who know him, you who are his neighbors; where disaster has 
met enterprise, if so it may be, it has not been in enterprises 
for his personal benefit. Has he wrecked any institution by 
enriching himself? ‘That is the test. That enterprise, the Rut- 
land Railroad, was the cherished darling of his life; to make 
it a success, to build it up, to see the smoke of its engines 
in the air as they swept past your village, was like a halo 
of glory to him. It was the pride of his life to make it live. 
His enterprises were for the benefit of the public; they were 
for the public good, for the benefit of your beautiful village and 
its industries. Like Abou Ben Adhem, he loved his fellow- 
men. And the names of such men shall be written at the top 
of the page. He built up your scale works here, and involved 
himself in doing that. Why? Was it to enrich himself? No; 
but it was to make your town prosperous, to give labor to men 
who needed the fruits of their toil—to give employment and 
industry, and homes and bread to the poor; to have the music 
of whirling wheels within the sound of his doors. And. shall 
such men be driven out from your midst and hounded by sel- 
fishness? It may be hurled at him, and has been hurled at him, 
that some of these things are wrecks. Very good; some of 
them are wrecks. But look at it all fairly and justly and who 
will stand the best, the men who hurl the taunt or he at whom 
it is hurled? 

We come now to the consideration of a branch of the case 
that is or might be painful to deal with, and that is the ques- 
tion of deficiency in the treasury of this Railroad Company. 
Who is responsible for it? It is no pleasant duty to undertake 
to trace out wrong and show where it rests. We shall not use 
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any severe epithets in discussing this case, nor attempt to char- 
acterize by any burning words the conduct of men that have 
been witnesses on this stand. We shall try.to show you as 
best we can where the truth is as to this deficiency. And on the 
solution of that question, gentlemen, depends, I apprehend, your 
verdict. If you become convinced that the deficiency which 
exists on the books of the Railway Company is in Mr. Haven’s 
hands, that he is the man that is responsible for this, and has 
the money, you will not only be compelled by the logic of the 
testimony to say that Governor Page does not owe this Railway 
Company, but that the Railway Company does owe Governor 
Page. 

Starting out on this proposition, I am sorry to differ with my 
eminent friend from Burlington as to this question of de- 
ficiency, what it may or might be. It is not correct to say that 
Mr. Haven may have this deficiency and yet Governor Page 
have it too. That won’t do. And the simplest ulustration in 
your lives will show you the fallacy of any such assumption. 
If you have in your granaries 20 bushels of wheat, and A comes 
and steals or carries away 10 bushels of it, and you trace it to 
A and go and compel A to put back his 10 bushels, or trace ' 
it and locate it and have your hand upon it, so that you have 
the 10 bushels in your granary and 10 that A had, then you 
have your 20 bushels; B does not have any, cannot have any, 
because you have your 20 bushels. That is all there is in this 
sum: 20 bushels went in and 10 went out and have been recov- 
ered back. That tells the whole story; there cannot be any 
other 10 for B or C to have. 

It is only for you to ascertain how much this deficiency is 
and who has it; and.if one man has that deficiency, then no- 
body else has got it—cannot have it. That was the theory on 
which this case started out in the beginning. Now I do not mean 
to say, and I am not going to say, that Mr. Haven is a totally 
depraved man. I have no doubt he has many good and kindly 
qualities; that he has been a good citizen; that he is a man of 
good habits, and that he is kindly in his family relations. It 
is a very unjust estimate of mankind to say that A, because 
he commits a wrong or does a wrong, is wholly bad. That is 
not true. There is a little good in every man, almost, in the 


HENRY L. BURNETT 139 


world. I never have met one that had not some good in him. 
And there is no man so good but that he has a little bad in him. 
It is only a question of degree of where the line is drawn. Do 
not let us swing off into epithets and vituperation. Let us 
treat it as calm and sensible men, and try to arrive at truth 
and justice in our dealing with our fellow-men. That is the bet- 
ter way. I do not mean to take the position that there is any 
total depravity here; I mean simply to take human nature as it 
is: that this man probably, with an ordinary good nature, with 
an ordinarily upright character, not a strong moral sense or 
character, probably unconsciously in the beginning, without 
thinking much of wrong, and not dreaming, when he first com- 
menced this overissue of stock, but that he would be able in a 
short time to replace it, thoughtlessly did that thing. These 
things go on step by step. Good men get led into them. He 
went on step by step, until it became necessary for him not only 
to sell and overissue stock to make up his deficiency in cash, 
but he made one hand wash the other—one time issuing stock 
and selling it to make up his cash deficiency, putting $25,000 
into the treasury by overissue of stock when he had used the 
money in this Bates House enterprise in 1880, and otherwise 
the deficiency reaching that year about $70,000, as shown by 
the July set-backs of that year; at other times taking the 
money of the Company and paying dividends on overissued 
stock, Thus things went on, and he got into complications 
and into trouble, and he is led on step by step, complication 
after complication, until finally comes exposure and ruin. I 
think that is the history of that matter. And one of the things 
I like least about it, and that I think you do not like about it, is 
that after he had got into this trouble he should try to drag 
somebody else down with him—that he should try to reach up 
like a blind Samson to grasp the pillars of the temple of the fair 
fame of others and drag it down in ruins about his own head. 
‘That is saddest of all: no contrition and the effort to ruin others. 
I do not like his cool sneers upon the stand,—a man in such 
peril, in such straits that he has to say, “I have to plead my 
privilege; I cannot answer your questions here because I might 
criminate myself.” A man in such straits, I do not like to see 
cracking jokes on the witness-stand, making light remarks and 
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winking at his counsel. It is not exactly a time for witticisms 
and jokes. That part of the nature of the man I don’t like; 
and you, I think, did not like it. When asked to bring in a 
certain paper in the morning, when we were pursuing a very 
serious matter, I did not like to see the man making such re- 
marks as he did. ‘There is a time to be serious and a time to 
be joyful. And while I am rather on the side of having fun 
in this life and making our lines as bright and glad as possible, 
yet there are times when it is mighty unbecoming to be crack- 
ing jokes. And that is when a man has the penitentiary yawn- 
ing before him. He said, as you will remember, “Perhaps I 
will bring the paper.” Then the question was put to him, 
“What do you mean by ‘perhaps’?”” “I mean perhaps I will 
bring it,” was the reply. “Well, will you bring it?” said Mr. 
Walker, getting a little indignant. “What do you mean by 
saying that perhaps you will bring it?” “Well, I mean that 
I might break my neck going over to my house.” ‘That was very 
bright and witty, possibly, but it was not a very becoming 
thing to say. It was light and frivolous, to say the least of it, 
and shows that he did not appreciate the gravity of the ques- 
tions that are being considered by you, gentlemen. ‘They are 
grave and important matters—very grave and important to him. 

That this man will misstate things, I think, is first here to 
be established to*you. And that he will do it knowingly, in 
the peril he is now in, and that he has done it before you in 
this case, is important for you, gentlemen, to know, and to have 
fairly in your minds, if it be true. And upon that matter I do 
not propose to rest upon my own recollections of testimony, but 
to be very careful about it. Because, that being once established, 
it has a great force and effect in this case. It used to be an old 
maxim of law, Falsus in uno, falsus in omnibus—commonly 
rendered, “False in one thing, false in all.” It is pretty nearly 
true; certainly is true on all ordinary subjects. A man that 
will testify falsely about one material matter in this case will, 
if necessary, testify falsely about any other material matters 
in this case. And I venture to say that there is hardly a single 
material question at issue here that you, gentlemen, can find 
in favor of the plaintiff, except upon the testimony of Mr. 
Haven. And you must have remarked, for I wrote it down 
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on my sheets, that every single subject, every single specifica- 
tion, almost, that my friends on the other side alluded to, was 
either opened with Mr. Haven’s testimony or closed with his 
testimony. And very much of it stands on his unsupported 
testimony. He was the rock upon which they built their case. 
He was not: only a rock (and I hope I won’t get mixed in my 
metaphors) upon which they built, but they built upon the in- 
formation which he gave them, and that led them to very 
frequent disaster and ruin in this case, as you have witnessed. 
Now, you will remember one rather striking feature that 
occurred as this case went along; it was this friendly feel- 
ing that has existed between Governor Page and Mr. Haven 
up to a certain time. And when that ended, what was the 
occasion of its ending? Pretty early in the trial that came out, 
in the examination of either Mr. Haven or Governor Page, 
and perhaps Mr. McLaughlin. They all came along pretty 
close together upon that question, and it became an issue what 
the truth was about that matter. You will remember that 
Governor Page said that he had permitted Mr. Haven to have 
access to the office after the overissue of stock had occurred, 
and even after his resignation. He was generous and kindly, 
and did not want to come down on the man. It is only men of 
affected virtue that come down on men in such a manner. A 
true man, an honest man, strong in his own rectitude, as a rule 
is magnanimous, and recognizes the fact that all men are liable 


to err and go astray, and that men may commit a grave wrong 


and yet not be wholly bad. And he allowed him to come there. 
He would, undoubtedly, had it come to that, have put his hand 
into his own pocket and helped him raise money to pay that de- 
ficiency; would have said, perhaps, “This is your first offence ; 
I will help to save you—help you to save yourself.” Governor 
Page is kindly and truthful to weakness, almost. You never 
heard him say an unkind word about a man. He errs on the 
other side, rather than for his own protection. Well, he allowed 
Haven to have access there to the office, and he was. kindly 
to him; but he discovered something that is mighty significant 
in this case. One day, looking at the stock-book, he says he 
discovered an erasure or alteration of the books in Haven’s 
handwriting, and he charged Mr. Haven with it when he came 
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into the office. It changed the balances on the books. He rec- 
ognized it as Haven’s in looking at it. At any rate, he recog- 
nized that it was Haven’s work, and he charged him with it, 
and asked him what he had to say about it. I will call your 
attention to the testimony, and we will see what is the history 
of Mr. Haven’s explanation of what then occurred, and his 
being excluded from the office. What does he say ?— 

“Q. What was the occasion when it has appeared that you 
were excluded from any further access to the books? 

“A. IT had been pressing him for a settlement of this account 
which I presented several times. 

“Q. You mean the account as made out in 1G2?” 

That was a statement that he had made up showing some in- 
debtedness of the Governor. ‘That has been put in evidence. 

“A. I think that is the name of it; I think so. 

“QO. Look at the paper and see if that is the one you were 
figuring out. 

“A. That was the account I was trying to get settled, and 
pressed the matter considerably; finally he told me one day 
I could not have access to the books any further. 

“Q. What reply did you make to him? 

“A. I said, “Then I suppose I may understand, Governor, 
that you propose to beat me if you can!’ 

“Q. Has he spoken to you since then ? 

Par leain-alraidenots 

Now, what did he (Haven) try to give you to understand? 
Do not take the mere words, but what did he inténd fairly to 
give you to understand as the truth about that matter? That 
he had the paper G 2, and was pressing Governor Page for 
a settlement and could not get him up to it; that they had 
some difficulty about it, and then that he told the Governor, 
“you intend to beat me,” and that was the end of the matter. 
Isn’t that it? Is there the slightest error in that statement of 
it ? 

Now, what was the fact? Because here I have incontestable 
proof. And I would not have brought this question up, did 
it rest simply between two men that our opponents seek to 
pit against each other. We must first establish how the truth 
is, and who the man is that is truthful and who deliberately 
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speaks untruth in this case, and then you can give the proper 
weight to this testimony of these men. Here is Governor 
Page’s relation of the matter. I refer now to Vol. XXII, p. 116. 

“Q. Did there a time come when you excluded Mr. Haven 
from those opportunities that he had in the office of the Rail- 
road Company ? 

As dad! 

“Q. You heard his relation of what took place on that oc- 
casion; that it arose from his effort to get a settlement of that 
account, and that he said, ‘Then I see you are going to beat me’ 
—I think that was his language, or something of that sort— 
‘trying to beat me.’ What do you say to that? 

“A. No such conversation occurred at any time. 

“Q. What was the conversation that did occur? (Then Mr, 
Barrett interposed. The Court decided that he might answer.) 

“Q. What was it? 

“A. In the course of the examination of the accounts in the 
office we had found several alterations upon the books. (Then 
he is interrupted again, and afterwards proceeds as follows :) 

“A. I called his attention to these alterations; asked him 
for an explanation in regard to it, pointing them out to him 
on the book. I sat down in a chair, and he examined the mat- 
ter some little time. And I asked him what he had to say about 
it—if there was any explanation. He said that he could not 
explain it, didn’t understand it. Well, I told him that it seemed 
to me apparent what it all meant; and if that was the manner 
in which he was using the privileges that we had granted him 
in the office, he could not any longer have any further access 
to the books and papers in the office. 

“Q. Did he make any reply to that remark, or say anything 
further? 

“A. He did make further reply to it. And when I made that 
remark to him he asked me the question, in reference to the 
statement that I had made to him, if I meant to say that he 
lied. I told him that he could understand it, as there was the 
fact; that he could put such a construction upon what I said 
as he pleased. I meant just what I said, and he thereupon took 
his hat and left the office, saying that I should hear from him 
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in reference to this matter. further. I haven’t spoken to him 
from that day to this.” 

“OQ. Was Mr. McLaughlin present at that time? 

“A. I think he was; think he had called my attention to these 
alterations; pointed them out tome. He had discovered them.” 

Now, here is the source to get at and see which man is right. 
Mr. Mclaughlin was present; he is their witness. Let us 
appeal to him and see which man has spoken the truth and 
which the untruth. Here is his testimony: 

“Q. You said in your testimony in chief that the relations 
between Governor Page and Mr. Haven for a time continued 
friendly. Do you recollect what time they ceased so to be? 

“A. As near as I can remember, about the latter part of 
June; I could not fix the exact date. 

“Q. Do you recollect what the final disagreement grew 
out of? 

“A, I think it grew out of the fact that Mr. Haven had made 
an erasure of a pencil-mark on the books. 

“Q. During your examination of the books? 

TAbsYes, sir! 

“QO. Had he added a figure 5 which changed the result in the 
books? 

“A. He made an erasure of something he had previously 
made. 

“Q. Do you recollect Governor Page charging him with that? 

DENY CS) Sits 

“Q. Do you recollect what Governor Page said to him after 
he admitted that was his figure?” 

(And then comes a discussion and the decision of the Court.) 
_ “Q, Do you remember who called Governor Page’s attention 
to those changes in the books? 

“A. I called his attention to it.” 

That is Mr. McLaughlin’s account of the matter. But our 
opponents might say that is not conclusive; one man might be 
right and two wrong. That is true; but when you come back 
to the original man and get him on the record again as to the 
same matter, you have got the truth beyond a question. Now, 
after Mr. McLaughlin had sworn as to this entry changed on 
the books, recollect the order in which it comes. After Mr. 
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McLaughlin had sworn that he called Governor Page’s atten- 
tion to this change, and it had appeared that a quarrel had 
arisen about that and not about any statement or pressing for 
settlement, then what took place? When he, Haven, comes on 
the stand on cross-examination, Colonel Walker asks him this: 

“Q. Will you state what took place previously to that—what 
matters had been under discussion? 

“A. I think we had been talking about trying to get a settle- 
ment—a statement. 

“Q. Statement of what? 

“A. Statement that has been presented here of Mr. Page’s 
account with the Railroad Company. 

“Q. Had you not been talking about alterations on the stock- 
books of the Company to which your attention was then called, 
and which you admitted having made since your resignation as 
Treasurer? ” 

What do you think was his answer to that? Can you re- 
member, gentlemen? If he had been telling the truth the first 
time, what would have been the answer? Would it not have 
been, No? But instead of this—“Objected to by counsel on the 
ground of privilege that the witness might criminate himself.” 
Think of that! If his first statement was true, why not repeat 
it? Wasn’t there an admission on his part, stronger than any 
words could be, that it was false, and that the quarrel was about 
these alterations? And then what does the witness say? The 
Court counselled him that he had a right to claim his privilege. 
The Court said to the witness, “You understand your privilege, 
. and you are not obliged to answer any question which tends to 
criminate yourself. Supposing he admitted that the quarrel had 
been about the alteration of the books, that tended to prove, 
and was a link in the chain of proof (and the Court rightfully 
enough excluded it), that he had been overissuing stock. We 
offered to strike out the word “stock.” Mr. Baker said, “That 
does not make any difference.” The~Court said, “What do 
you say, Mr. Haven, to that?” 

“A. I will waive the question. 

“The Court. You do not want to answer the question? 

“A. No, sit.” 

Who told the truth about that? 
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Now, gentlemen, I think it is important to establish another 
thing. We have established the fact that Mr. Haven will make 
a pretty deliberate misstatement as to a fact that is material 
in the case. Do I state it too strongly? If one of your neigh- 
bors asked you about that transaction, wouldn’t you say that 
was a deliberate misstatement; that a man who has put him-- 
self in that position, put forward a false reason for his exclusion 
from an office, when a disinterested witness, Mr. McLaughlin, 
states entirely differently, and the witness is brought back up- 
on the stand and refuses to answer, will not repeat the state- 
ment he first made—wouldn’t you say that man was convicted 
of a falsehood? And will you believe him when he comes 
face to face in contradiction with another witness on the is- 
sues here? 

But there is a step farther, because we propose to make these 
things conclusive in your minds, and to put this man’s evidence 
out of the case. We have said that he overissued the preferred 
stock of this Company. We do not ask you to take our word 
for it. We do not ask you to take the reports of the various 
committees about it, nor Mr. McLaughlin, who was on the 
stand, about it, but coming back to Mr. Haven himself, take 
him; take not only his word, but his oath. The fact of the 
overissue is not disputed, nor that the stock-books were altered 
to conceal the overissue. Now, who overissued this stock and 
altered these books? What does Mr. Haven swear deliberately 
about it before his counsel, W. C. Dunton, as a notary or com- 
missioner, so that it was not done unadvisedly nor hastily— 
not done in the dark, ill-advised, thoughtless? What does he - 
say, gentlemen? “I, J. M. Haven, on oath say that as Treasurer 
of the Railroad Company I have had the custody of the stock- 
books of said company, and have been responsible for all. en- 
tries made therein; and that if any mistakes or irregularities 
are to be found therein, Governor Page is not responsible there- 
for, nor has he in any way been knowing to the existence 
thereot:” 

Now, assuming that the stock has been overissued and the 
books corrupted, and this man has done it and sworn to it 
that he alone is responsible for it, is it going too far to say that 
a man who will deliberately state an untruth as he seems to 
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have done in this case, as I have just shown you, and that has 
deliberately taken the stock of the Company—is it very violent 
to say that he will take its money? ‘These two things are be- 
yond a question out of his own mouth. But I will make that a 
little clearer and stronger. Without going over Mr. McLaugh- 
lin’s testimony—I do not undertake to go back now step by 
step, but it is one of the things that there is no ‘controversy 
about—he was asked whether the entries he (McLaughlin) 
had made in the books were correct. They first tried to get him 
to state that he made the entries under the direction of Mr. 
Williams and Governor Page, and that he was a mere instru- 
ment. And I questioned him, item by item, “Is that a correct 
entry as you understand it, after two years of investigation? ” 
He said “Yes” to each one. Then coming back to this stock- 
overissue question, I wanted to show whether we were deceived 
and whether Mr. Haven had been overissuing the stock or not. 
I said: 

“How long were you engaged upon the stock-book? 

“A. Upon the preferred stock? Before I had found a cor- 
- rect balance I had spent about a fortnight.” 

“QO. You at that time did reach what you called a correct 
balance in a fortnight? 

“A. What I believe now to be a correct balance.” 

The deficiency leaving an overissue, as he reported it, of 
2391 shares. That was the amount that he then figured up, 
and what he believed now, after two years of investigation, 
to be a correct balance. Overissued by J. M. Haven. Mr: 
Haven says he did it, if there are any inaccuracies. Mr. Mc- 
Laughlin says he figured it up then and found it an overissue 
of 2391 shares. And now after two years’ investigation he 
believes that to be a correct statement of the overissue of 
stock. I think there can be no mistake about that—the plain- 
tiff’s own testimony and no contradiction. 

Now, passing from that, I want to lay the foundation for 
one or two other things. We have got two or three starting- 
points in this case. It becomes important to know whether 
these books were correctly kept or are wrong that show this 
deficiency that Mr. McLaughlin has figured out—whether 
anybody has corrupted them. What does Mr, Haven say 
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about that? On page 845 of the record I read from his tes- 
timony : 

“Q. You say that Mr. Page would state to you as to the 
larger transactions, the more important transactions, what had 
been done, and what record should be made of it? 

CAGAY essprsit: 

“Q. You refer in that answer, do you: not, to transactions 
that had been conducted by him? 

“A. There are some transactions with regard to exchange 
of bonds, scrip, ete. I had general directions from him in 
regard to those entries. ; 

“QO. What were those general directions? 

“A, To get them onto the books. 

“Q. Did he ever tell you to get them onto the books, as 
you understood it, wrong? 

“A. Not that I remember of.” 

Recollect, this is a matter that he had in charge and claimed 
that Governor Page gave him instructions about. , 

Now, gentlemen if there had been any such instances, if 
after these months and years that he has been digging at these 
books, following up his own deficiencies, and he had found 
one erroneous entry that he could have traced home and could 
have asserted was Governor Page’s, would he not have said 
it? But he did say, “Not that I remember of.” Not a single 
instance. : 

Then what does he say further? What does he say about 
the books? I read from page 779 of the record: 

“Q. Now, Mr. Haven, a general question in regard to the 
correctness of the Railroad books, so far as they were kept 
by you, all of them—what have you to say on the subject of 
their correctness? 

“A. I say the accounts of the Railroad Company are cor- 
rect. I do not say that clerical errors may not have crept in- 
to the books when the entries were first made in some cases, 
but that those were ascertained when trial-balances were tak- 
en, and if any errors were found they were corrected or a 
trial-balance could not be obtained; and that they are, or 
were as I left them, correct.” 
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Could anything be clearer and straighter than that? He 
first says Governor Page never gave him any instructions to 
make a wrong entry; next that, as he left them, they (the 
books) were correct. Correct in what? Correct in what he 
was responsible for. And these books show on their face 
that J. M. Haven is deficient in his cash as Treasurer $40,000 
and odd. That is one milestone. But let us go a little farther 
than that. That, gentlemen, was called out from Mr. Haven. 
I want to refer to one other place before I leave that. And 
I read from page 965: 

“Q. I am not inquiring about the system of book-keeping, 
but whether whenever you made a particular entry,:so far 
as you knew, it was a correct entry of the transaction as you 
understood it? 

SAmh vest sins: 

Now, that has an important bearing upon two features of 
this case; first, that he could not shoulder any defect in these 
books, or false entries, onto anybody else. If he could, he 
probably would have done it. And second, if he had asserted 
it, it is untrue. It is as untrue as anything can be untrue. And 
that, gentlemen of the jury, you won't question, for, com- 
mencing in the year 1878, in June of each year down to 1881 
he has made a series of false entries, to change his cash bal- 
ances just at the close of the fiscal year. Those were not any 
of the things that Governor Page was responsible for enter- 
ing. He did not undertake to claim, when he came on the 
stand, that Governor Page gave him directions about them. 
They are false entries, as of payments made in June about 
matters that did not require to be paid and were not paid un- 
til July and sometimes later. A queer thing is that these set- 
back entries from 1876 to 1880, inclusive, averaged about 
$45,000. 

The first one, in 1876, was $41,000. And that was two 
years before he says Governor Page ever had the handling 
of the Rutland Railroad Company’s money, which he says 
began in 1878. In 1877 it was $40,314. Now, assuming that 
there was a deficiency at that time of about $41,000, here 
comes in another remarkable feature. In 1878 it reached 
$36,000. And he had an acceptance that had been approved 
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May 14 and was paid September 21, 1878. He falsely charged 
it off as paid in June $5,000, which makes just $41,000 for 
1878. And coming down to 1879, why did his set-back sud- 
denly drop down to $22,000 in June? We have’ traced these 
out, and they are a little curious. There was $41,000, or just 
about that, for these three years—$41,000 in 1876, $40,000 
and odd in 1877, $41,000 in 1878; and in 1879, $22,000. How 
could that be and cover up a $41,000 deficiency? Now, gen- 
tlemen, this $19,000 item that somebody said here was an 
entry to cover up cash, was made in June, 1879, and was 
$19,472. And adding that, as an unexplained outgo of cash, 
makes $41,000 covered up and accounted for. ‘That is the 
entry that they first charged to Page. Mr. McLaughlin swore 
that Mr. Page’s foot-tracks were not about there. And their 
counsel came in and said that they wanted to withdraw that 
item, and well they might. That makes up his sum. The 
next year, 1880, it mounts up to $70,000. Any denial of that? 
Not a whisper; not one breath. In 1881, again, it drops 
down to the old $40,000 or $41,000. 

These are false entries. He had sworn absolutely and as 
positively as he could swear that all the entries on the books 
were correct. I don’t care what excuses he makes for it. 
The excuses are as false as the entries are false. You re- 
member that he said he sometimes charged up $21,500 of 
rent in the month before he had received it. That is true. 
But that did not begin until 1880. These things began back 
in 1876. 

The man who practices to deceive gets himself into many 
troubles. Perhaps I had better indulge in a quotation, broth- 
er Ballard. 

_ “O, what a tangled web we weave 
When first we practice to deceive!” 


Now, I think I have shown two things—that this man has 
not stated truly to you things that he has undertaken to state; 
and that he has deliberately corrupted his books, and that 
when he stated that they were correct he stated what he knew 
was not true. I do not think I state that too strongly. 

If that is so, then one thing more will come in with great 
harmony with that and this deficiency question. And that is 
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that he had the opportunity to use the Company’s money with- 
out its being discovered all this time. You want to look at 
the circumstances and surroundings, and not in your minds 
convict a man of a thing until you have considered it in all 
its bearings. 

Well, now, on that quarter I will refer to Vol. XIV., p. 
824. I am a little tedious about this, because this seems to 
me a sort of vital point in this case; because, as I said before, 
my associates and myself believe that if you make up your 
minds that Mr. Haven is not worthy of belief, and that he 
has corrupted his books, and that he had an opportunity to 
get this deficiency, and that the proof tends strongly to show 
that he has got the whole of the deficiency, the plaintiff Com- 
pany has got no case against Governor Page. 

I come now to Haven’s use of the Company’s money for 
his private purposes. I read another extract from Mr. Hav- 
en’s testimony, as follows: 

“Q. Now, while you were making all these payments, did 
you keep any memorandum that went on from day to day or 
month to month to know how much you had drawn on indi- 
vidual business ? 

“A. I may have had some pencil memoranda in my cash 
drawer. 

“Q. Did you so that you knew at any time how much in 
each year you had drawn? 

“A. I think I did part of the time. 

“Q. Do you say you did? 

“A. I think I did part of the time.” 

Using the trust money, the money of the Railroad Company, 
for his personal affairs, and keeping no memorandum from 
which he could tell how much; only thinks he did part of 
the time. The fair inference is that a part of the time he 
did not. 

“Q. Did you draw checks for those individual purposes 
upon all the bank accounts’ of the Company, the Bank of 
Rutlantl, the Bank of Redemption, and the Park Bank? 

“A.J don’t remember about the Park; I have the oth- 


er two. 
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“OQ. At any time when this business was going on, say 
within the last nine years of your treasurership, did you keep 
a personal account between yourself and the Company bank 
account? . 

“A. I have got no account. 

“Q. Were you able to tell at any time just what amount 
you had drawn out as related to the amount you had put in? 

“A. I intended to keep the balance in my favor all the time. 

“QO. That intention was a mental calculation, or was it a 
writing down or a keeping record of it? 

“A. I think I remember it pretty near. 

“Q. Then you did not keep any record of it consecutively ? 

“A. Not always.” 

Think of it! There was the opportunity ; There was the ac- 
tual use of the money. The only question is whether tempta- 
tion went so far, whether he used so much that he could not 
pull himself together and put it back, whatever may have been 
his original intentions when he took it. And I do not charge 
that he did this deliberately; that he was originally wicked and 
corrupt. This is not probably true at the first, but afterwards 
the money was drawn out until he did get out so much that he 
was unable to restore it.. And he was caught in this examina- 
tion. Money goes out faster than a man realizes. Haven 
seems to have had an itching desire for property of all kinds. 
There seems to be an unhinged place in this man’s mind; all 
manner of things that he was seeking to do, and of very antago- 
nistic kinds, as we have seen. And this money would slip out 
very easily when all he had to do was to simply draw a check 
on the Company’s account. That was a very easy way. The 
proof shows that he did it. There is no question about that. 
The only question is whether he put it all back. And we think 
we will show you and convince you that he did not. 

Well, there is a little more about this. I read on page 325: 

“Q. Then I understand you to say you cannot say that at 
any time you did keep such an account as that? 

“A. That is what I answered.” 

No account of the money that he had drawn out and used. 
Then after some controversy Mr. Walker puts the question. 

“Q. Is it not true, ‘going back to this report of Mr. Mc- 
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Laughlin, that you held yourself responsible for the produc- 
tion at any time of the amount of balance which the books 
called for?’—not that he would keep the money in the bank, 
but that his theory of running the treasury accounts was to 
hold himself responsible for what his books called for. 

Mr. Walker asks him that question. And he answers, 
“That would be the way I should be held responsible, I sup- 
pose, for the balance; the receipts are all on the journal. 
The payments are supposed to be on the journal, and the bal- 
ance I must show where it is.” : 

Driven to the wall. What is there left of this case? “J 
must answer for it.’ Not Governor Page. “For the balance 
thus shown I must answer,’ said Haven. ‘Those are his 
words. We are not proving it out of the mouth of Governor 
Page, but by their witness and our enemy. 

Now, Colonel Walker showed you an instance yesterday. 
But I would like to read an extract on the point, because this 
is important. And I want to prove it out of Haven’s own 
mouth that out of these bank accounts he bought scrip, and 
that that scrip was converted into bonds of the Company, and 
the bonds or their proceeds he stuck in his own pocket. That 
was an easy way to make money, wasn’t it—if your scrip 
don’t cost you anything, and you convert it into bonds, and 
the bonds become yours? Well, that is a pretty rapid process 
of getting rich. 

I read an extract from Mr. Haven’s testimony, pages 821 
‘and 822: 

“Q. You said on direct examination that you were engaged 
in buying scrip of the Company. Through whom did you 
purchase scrip? 

“A. Several parties. 

“Q, Pickering & Moseley? 

“A. Sometimes. 

“Q. Hubbard Bros.? 

“A. Yes, sir. 

“QO. W. U. Lawson? 

“A. Yes, sir. 

“Q. And this scrip that you bought you converted into 
bonds? 
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“A. Yes, sir. 

“OQ. As conversions could be made. And then you disposed 
of the bonds yourself? ~* 

“A. Yes, sir. 

“Q. Have you any idea how many checks upon the Rail- 
road bank accounts were paid to Pickering & Moseley for 
scrip since 1874, in the last nine years? 

“A. I don’t know. 

“Q. Would you be surprised if it was over thirty? 

Bee CS colts 

“Q. Cases in which you paid Railroad money for scrip and 
converted it into bonds and took the bonds yourself? 

“A. I presume there are a number; I don’t know how 
many.” 

Think of it! And then there is another little transaction, 
and it was amazing. He claimed credit for depositing to the 
Company’s credit, saying that he was all the time in the habit 
of depositing money to the Company’s credit, as well as using 
it. Well, he did in some cases—a great many cases. A great 
deal that he deposited was simply money he had got out of 
these parties, these brokers where they had sold the Com- 
pany’s own stock or bonds or scrip; for instance, Pickering 
& Moseley, Hubbard Bros., and R. L. Day & Co.; and he 
had taken that money and deposited it in some other bank 
to the Company’s credit. Well, that was an-easy way of do- 
ing it. I refer now to the record, pages 763-4. ‘There he 
says that there was on July 1, 1881, $22,000 deposited at the 
Bank of Redemption, to the credit of the Company, and that 
he ought to have credit for that as a deposit from his own 
funds. We traced that out a little, as follows: 

“Q. What is the amount of that? 

“A. $22,000. The Railroad Company had a note to pay 
the Ist and 4th of July, $20,000, and the Treasurer’s account 
at the bank was overdrawn about $2000. ‘They had no means 
of paying this note. I drew a check for $22,000 on my own 
bank account, and forwarded it to the National Bank of Re- 
demption to pay the overdraft and provide for this accept- 
ance.” 
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Now that seemed a very good and pious transaction; but 
it seems that Colonel Walker did not believe in that sort of 
thing very much, and so he thought he would go into it a lit- 
.tle. I refer to page 828 of the reccrd: 

“Q. You said that you made a large deposit of $22,000 on 
the 2d of July, 1881. Was that deposit made from the Coun- 
ty Bank? 

“A. I should think it was. 

“Q..And remitted to the Bank of Redemption? 

“A. I think so. 

“Q. Did you obtain the funds which made that money good 
from R. L. Day & Co.? 

“A. I could not say. 

“Q. Can you tell by looking at: your check-book of July 
2d, or about that time? 

“A. I find on June 29, 1881, that I had of R. I. Day & 
Co., and deposited to my credit at the County Bank. 

“Q. And that was how much ? 

P12 500: 

“Q. Was there any other large amount near by there? 

“A. I think on July Ist I drew on them also. 

“Q. How much? 

peat b22;00085 

“Q. And on July 2d you made {his deposit to the credit of 
the Company in the Bank of Redemption? 

“A. I don’t remember the date.” 

That is where the money came from that he deposited to 
the Company’s credit. 

Now I will refer a moment to Mr. Baldwin’s statement. I 
am not going to dwell on these statements but for a’moment. 
We have been criticised, in a general way, properly enough, 
perhaps, by our friend Mr. Ballard, and some criticisms made 
on our young friend Mr. Baldwin that we do not think are 
justified,—saying that when he grew older he would not per- 
haps be so swift, not quite so fast, or something to that effect. 
Well, now, I am not young in this business, in the trial of 
cases involving accounts. I find my hair whitening pretty 
fast, and that I am getting alongside of people who are on 
the down-hill side of life. But I have this to say in vindica- 
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tion of this young man: I have worked with him now nine 
weeks, and a clearer head and honester and better purpose 
I have never seen manifested by any young man. Instead of 
being ashamed of him here in Rutland, you ought to be proud . 
of him. And if you send him away from Rutland, New York 
will be glad to have him. ‘There is no use in assailing men in 
that way. I say this in vindication of a witness that they 
seek causelessly to assail and to prejudice your minds against. 
We are proud of him and proud of his work, and I think the 
jury will agree with us that it has been triumphantly vindicat- 
ed. ‘This is the way his statements were made up. All you 
that are fair-minded (and I believe you all are) think of it. 
How are we to go to work? We considered this matter and 
said, How will we find out the amount of this deficiency and 
where it has gone? We do not believe that these books show 
all the deficiency that actually exists and all the money this 
treasurer has been using. It is not likely we said in our con- 
ference, when Governor Page and Colonel Walker and Judge 
Prout and Mr. Page and myself sat down and talked over 
this case—we said that these books show all. How shall we 
come at it and develop the truth? We said, It isn’t very like- 
ly that this man wrote down on his own books all the wrong 
that he had done, and that simply going over these books 
would develop all of it. Part of it only is there. Then we 
said another thing. Here is something more. Here are en- 
tries we discover that needs must cover other deficiencies, or 
he would not have made them. Among these was that $19,- 
000 item. We knew that was to cover an outgo of cash. 
How shall we get the exact truth? Well, we did this; and 
it is for you, gentlemen, to see whether it was fair and wheth- 
er it was intelligent. Put your minds upon it. Supposing you 
were going to investigate this matter, how would you do it? 
We first said, We will get all the Company’s bank accounts 
from 1874 down; all the money that the Company received 
from all sources arid that went into bank. We won’t say that 
this journal of the cash has got on its face all the money that 
the Company has received; because if he wanted to put 
. money in his pocket, he might not make any entry there about 
it. But it would have to go into the bank, probably did go 
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into the bank, and there we will get trace of it—certainly of 
all considerable amounts. So we dug up from 1874 every 
railroad bank account that there was. ‘Then what next step 
did we take? Why, we went and got all the checks they 
would give us from the railroad office. Some they did not 
give us. Perhaps they did not have them. But we got all 
the checks we could, and took copies of them. And then we 
took that copy and checked off from each one of these bank 
accounts every single check. What was the next step? ‘The 
next step we took was to get the check-book that would show 
from the stubs where checks had been used and that could 
not be found. We found the stubs of checks that were miss- 
ing. ‘Then we said, Go to these stubs and eliminate all that 
you can discover that have been used for railroad purposes. 
These stubs will have something on them that will indicate 
for what purpose the checks were used; even if it is a “C,” 
we will take it for “coupons.” So we went on, and eliminated 
everything used for railroad purposes from checks and stubs. 
Then we eliminated the payment of acceptances that were en- 
tered on the bill-book—all payments on the cash-journal for 
railroad purposes, all those we could trace out. There could 
be but little mistake about it. Then we got at the interest 
and discount on acceptances; took that all out. Third, divi- 
dend checks, we took those all out; even that which paid for 
this overissued stock: everything that went even colorably 
for railroad purposes, even that which he had: used falsely, 
we took out. Then payment of coupons. Then vouchers and 
requisitions. We took out every single check that we could 
find that had been given in any way to pay any requisition. 
We went through all the requisitions; we didn’t trust our- 
selves with the check-books and stubs and with the cash- 
journal, but went into the requisitions, to see anything that 
showed as having been paid by railroad money. ‘Then we 
went through sundry interest charges, charges for payment 
of interest, perhaps, on renewals of notes, or balance for ex- 
change of bonds, transfers of money from one bank account 
to the other. Every single one of them, all these we applied 
to these bank accounts and checked off. Then we said, There 
remains, as proved on the stand here, a very large residuum 
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that no trace exists of on any book, any record; no possibili- 
ty of tracing it to any use of the Company. There remained 
$139,000 that we believed, without a question, had been used, 
or without any reasonable question had been used for Treas- 
urer Haven’s individual benefit in that time. There was some 
$20,000, as you recollect, Mr. Baldwin said there was doubt 
about. And that doubt has been confirmed to this extent, that 
Mr. Haven has been able to prove about $12,000 or $13,000 
of that $20,000 used for railroad purposes. 

Now, I ask you, gentlemen, if that result was reached by 
that process, whether that is not stronger, almost, than any 
direct testimony of living witnesses—these dumb witnesses, 
speaking only from the written pages. 

Taking out this $20,000, the amount left was $139,000. And 
you heard Colonel Walker’s explanation in regard to that. I 
am stating that the $139,000 was a balance. There was a 
much larger use, and there were also large credits. For in- 
stance, in ascertaining the credits that should go to the Treas- 
urer, this process was followed. There were two kinds of 
credits—first, credits of deposits made by him; and second, 
requisitions or bills paid by Mr. Haven out of his own money. 
Now, in the requisition class Mr. Haven got all astray on 
the stand, saying that he was charged for everything that it 
did not appear was paid by Railroad Company money. Ex- 
actly the reverse of that was true. We took the requisitions 
that had been paid and the vouchers belonging to such requi- 
sition, and every single voucher that we could find where 
there was apparently (with a very few exceptions) a check 
of the Railroad Company to pay for it, those we eliminated; 
we credited all the remainder to Mr. Haven as having been 
paid by him. All the doubts were resolved in his favor, and 
every deposit that by any possibility could be traced out and 
that was not shown clearly to be a railroad deposit was cred- 
ited to him. We thought we were dealing very liberally with 
him in this accounting. And after deducting all these depos- 
its and all credits for these vouchers that there were no ac- 
tual railroad checks to show that railroad money had paid 
them—giving him the benefit of every reasonable doubt—yet 
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there remained $139,000 as used by him, Haven, of the Com- 
pany’s money for his private purposes for which he should 
be held accountable. 

Now, then, after the fullest investigation, Mr. Haven strug- 
gling to reduce it, what have they done? If you take a fair 
statement of the account in the sense Mr. Haven has given on 
the stand, we find this would be the result. It leaves $112,- 
915.14 of deficiency unaccounted for. 

Now let us see, gentlemen, where this deficiency was, and 
who knew about it. Sometimes a truth drops out from a wit- 
ness unawares that we are rather startled by, let him strug- 
gle never so earnestly to conceal the truth; and it is very 
significant when it does come out. It only shows the truth 
of the old maxim of Montesquieu. Perhaps he made it broad- 
er than I need to here. He laid down the principle, before 
this republic was founded, the principle upon which rest all 
democracies and republics; and that is, that men are better 
than we ordinarily think of or write them; that if left to 
themselves they will choose the good rather than the bad; 
that on that principle the rule of the majority rests, and with- 
out it no democratic government or republic could live on the 
earth, because if men naturally turned to and chose the bad 
under the rule of the majority anarchy would come. 

Carrying this principle a little farther, I claim that the nat- 
ural instinct of a man left to himself is to speak the truth; 
and even when a man is degraded, the first impulse of even 
a bad man when questioned is to give a true answer. And 
there undoubtedly dropped out impulsively from this witness 
Haven the truth in one instance here. The witness himself 
(Mr. Haven) states as follows, page 724 of the record: 

“QO. How soon after your resignation in April, 1883, be- 
fore it became known as a fact or you knew that there was 
a deficiency in the treasury of the Company of somewhere in 
the neighborhood of $40,000?” (And this is the examina- 
tion of his own counsel.) “What time along in the spring 
or summer of 1883 did that fact become known as a fact? 
It has appeared that it was published in one of the circulars 
in July, and the point of the question is, at what time it came 
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to be known as a fact or a rumor that there was a deficiency 
in the treasury?” 

“A. It was known to me all the time. I don’t know when 
it became publicly known, I am sure.” 

Those are his words. ‘The deficiency—“it was known to 
me all the time.” Why should he not know it? He made it. 

And, gentlemen of the jury, this is the witness who, I think 
we have now pretty clearly demonstrated, has deliberately 
spoken untruthfully on this stand, has corrupted his books, 
and then stated falsely about it; has taken the Company’s 
money to the amount of $112,000, and still has it. And this 
is the man held up for laudation by my friend Mr. Ballard; 
the man who had been so truthful on the witness-stand, that 
had spoken so truthfully, that had performed his duties with 
such fidelity. Why, Mr. Ballard carried it to the extent that 
even in his (Haven’s) writing his name there was something 
about the ““M” that had an odor of honesty and purity. Why, 
he would make out this man a real live saint—‘Saint Joel.” 
And by and by, if friend Ballard keeps up his admiration and 
worship of “Saint Joel,” we shall find barefooted Ballard 
making pilgrimages from Burlington to Rutland to worship 
at the shrine of “Saint Joel.” Ballard the pilgrim! We will 
have to put a long robe on him and a girdle about his waist, 
a staff in his hand, and shave his head. Ballard turned friar 
and worshipping “Saint Joel!” ( 

We ought to be truthful, whether in praise or in criticism. 
Truth stands the test. Honest men then can test truth by 
their experiences. Mr. Haven is no saint; nor is he perfect- 
ly harmless, or utterly vile and bad. We do not say it. Not 
at all. We simply:say that we are sorry that this man has 
placed himself in this position; that he has allowed the temp- 
tation to grow upon him of using this Railroad Company’s 
money and not distinguishing it from his own. But if that 
means that a great trust has been betrayed, a great deficiency 
created, a great burden piled upon him and upon others, it is 
a greater wrong that he is now seeking to do in trying to 
shoulder that upon a man who has befriended him, and thus 
adding treachery and unfaithfulness to friendship and to the 
long years of companionship between them. 
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Friday, May 8, 1885. 


Mr. Burnett. May it please your Honor and gentlemen of 
the jury, so far as we are concerned, the load is pretty near- 
ly shifted from our shoulders, first to the shoulders of our 
opposing friends and then to the Court, and last to you. I 
must say that since getting into the argument yesterday I 
would like to be turned loose about two or three days, without 
any minutes or milestones to be tied to, and go on and talk 
about this case. But that cannot be done. I have now only 
a couple of hours. ‘The Judge keeps the record, and I sup- 
pose will pull us up when our time is up. The only question 
is, out of this great mass of nearly 2000 pages of testimony, 
what is most important to call your attention to, and what to 
leave out. We cannot touch upon all of it. Going back over 
it, it passes out of memory, fades away like the events of the 
war to those even who took part in it. And now in looking 
back over it I feel much like the Greek of old speaking of the 
Trojan Wars—“All of which I saw, and part of which I 
was.” We only recollect certain leading things that stand up 
like distinct mountain-peaks. We only remember an event 
here and there. And when you get out of your jury-box and 
go home on Saturday night, you will be astonished, in trying 
to recall this case, how little of it remains in your minds. 
_ Only a few of these features that stand out strongly—leading 

things; and by those really your judgments will be formed 
and guided. An old writer once said, instead of reviling man 
for being ignorant it was creditable to him that he knew so 
much when we recall how little we learn and how much we 
forget. 

I want speedily to go on with a few other incidents in this 
case. You will remember that we had, in our review of the 
case, brought it up to the point of the matter of deficiency,, 
and had established; we think, from the evidence, that the 
deficiency rested with Mr. Haven; that the examination of 
the books, that the testimony of the witness himself, that the 
analysis of the experts all demonstrate and prove this. It is 
a singular fact that after going through and making up this 
statement by Mr. Baldwin which was supervised and superin- 
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tended by Mr. McNair, the Assistant Controller of the Erie 
Railway, and without regard, as Mr. Baldwin swears, to mak- 
ing any balance, or to making anything copie out oe but 
with simply an effort to ascertain the deficiency as it might 
be—it is a very singlar and significant fact that.a certain re- 
sult is reached. 

Remember, please, we first eliminate in this examination 
all that the books showed that was used of the railroad funds 
in the banks, all that the books showed had been used for 
railroad purposes, all that the checks showed, all that his 
cash-journal showed, the stubs of the check-books and the 
biil-book of acceptances, or rather the bill-book (that book in 
which there are the acceptances to be paid), and all that the 
requisitions showed that the Company paid to individuals for 
supplies, etc. All that had been eliminated. Now, if that 
was all that there was in the record that persons going to the 
books could trace out that Mr. Haven had received and was 
to be held accountable for, that would not show a deficiency 
very much. And another significant fact that Colonel Walk- 
er brought to your attention was that even up to April, taking 
his books, no deficiency appeared, and there had been coun- 
ter-entries until he was forced to sit down there and make 
entries himself of actual transactions in April or May—they 
are dated April, but date back some time—until he was forced 
to make actual entries that had not appeared before at all. ~ 
And they would not appear by the bill-book or any record in 
his office. And not until these funds of the Company were 
sought for by the bank accounts did the fact become revealed 
that there was a deficiency of $112,000. - Then taking the 
funds of the Company that were left in the bank, we found 
that there was no way that they had been applied to railroad 
uses. Therefore we say that they had been drawn out on his 
check—drawn out by him. Apparently jit may be said, if 
you went over and simply examined the checks—apparently 
it might be said that they were for railroad purposes, until 
you lay them down on the accounts and show that they did 
not go for railroad uses. 
saad Aus aad significant feature of this? And this 

your minds. What came into the books 
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only showed a deficiency of $40,000 and odd. It might be 
said that if there is a deficiency that appears on the books of 
$40,000 and odd that was for things that appeared, how could 
there be a debt of Governor Page against the road? Because 
that deficiency is accounted for by these outgoes that are al- 
ready here on the books, and Governor Page’s claim does not 
appear on the books. The explanation is that Governor Page 
paid certain debts of the Company, and handed the vouchers 
to the Treasurer to make his entries from. Mr. Haven en- 
tered up these notes, etc., as paid, but did not give Governor 
Page credit on the books for the cash he furnished. By this 
method he replaced a portion of the cash he had taken, and 
by so much reduced the cash shortage as shown by his jour- 
nal. Gentlemen, it is simply accounted for in this way. If 
in addition to this deficiency it is true that Governor Page 
has a claim of $43,000, there is just that much to be added 
to that account of deficiency. If that is a just and proper 
claim by Governor Page, and you shall allow it as being a 
debt due him, and Mr. Haven has failed to put down on the 
book these payments as made by Page, the deficiency is in- 
creased that much. We have made an examination of these 
things without regard to how the end should come out; it is 
singular, however, how it has come out. Yesterday I showed 
you how, taking the whole account and making corrections in 
a fair and just way, it left a balance against Haven of $112,- 
000. - How is that accounted for on the other side—how could 
that be? If you add the balance due Governor Page of $43,- 
821.86, and the cash shortage that appears on the journal to, 
J. M. Haven, $42,913.36; then the account that there never 
has been any answer made to—you recollect it: the shortage 
on the Vermont Central notes—of $3274.42, and add the en- 
try in June 1879 to cover his deficit of $41,000, this item of 
$19,472.49; add his debit of $961.95 which he admits was a 
mistake. Balance on these bonds sold by Pickering & Mose- 
ley of $1,938.57—you recollect in regard to those—he sold 
and did not account for. So that taking the $1938.57 and 
adding the mistake, $961.95, and then adding the discount 
on acceptance not used and which he had taken credit for, 
$239.17, and the items foot up as follows: 
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Balance due Governor Page......-+ssseeeeeeres $43,821.86 
Cash shortage of Treasurer as appears from jour- 

TAL go el Meet cee aati ne oat cre ascoe stant Sobers 42,913.36 
Balance of Central Vermont notes..... arate: eee 3,274.42 
Fraudulent entry of June, 1879......-+++-+0+- on LO, ASZAY. 
Balance of bonds unaccounted for.......--++--- 1,938.57 
Error—interest charged twice......+++++eeees re lees 
Discount charged for note not used.........+--: 239.17 


$112,621.82 


The difference between what we figure out to be his de- 
ficiency and what these things would make as causing the de- 
ficiency makes just a difference of $358. It is rather signifi- 
cant. It may not be conclusive, but I venture to say that 
when you think there must be some relation between the fig- 
ures and see how nearly they come out, you will say, There 
is the solution to the problem. It is a very significant fact. 
Let us turn to another matter. 

It has been a little singular here—and you must take these 
leading features as they come up—that while a deficiency 
appears against Treasurer Haven on the books of the Rail- 
road Company, which Mr. McLaughlin, their own witness, 
swears here that he believes now to be correct as to the de- 
ficiency, these gentlemen come in here as sworn counsel of 
that Railroad Company, to whom their first duty and alle- 
giance is due—a duty which Lord Brougham, you will re- 
member, in his defence of Queen Caroline, placed so high. 
He placed it before country; it took precedence of patriotism, 
of all personal interests—sinking himself. The lawyer, he 
said, should be true to his client and stand simply as the rep- 
resentative of his client’s interests which he stood forward to 
advocate. How stand these gentlemen in this case? It is 
significant. ‘They place the defence of that man Haven be- 
fore the interests of the client they are sworn to serve. In- 
stead of standing by their own books and advocating and 
sustaining a claim of that Company against Mr. Haven, they 
bring him in here as a witness, to establish the fact on that 
stand that that Railroad Company is indebted to him. ‘They 
turn from their trust and advocate the witness as against their 
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client. I read from the record; and it was a most astonish- 
ing spectacle. In Vol. XIII., p. 765, Mr. Haven’s testimony 
is as follows: 

Mr. Ballard. “Q. Whether or not in the end as a result you 
had overdrawn the money that belonged to you for private 
purposes ? ; 

Mr, Haven. “A. My understanding is that there is money 
due me from the Railroad Company. 

“Q. I am asking of your own knowledge. You may tell 
the jury in the first place whether or not you endeavored to 
ascertain how the account stands between you and the Rail- 
road. 

“A. I have. 

“Q. And so far as you have been able to ascertain from 
your own examination, what did you understand the fact 
to be? 

“A. I understand that the money that I have deposited to 


the credit of the Railroad Company, and the acceptances I 


have paid of theirs, and the bills I have paid of theirs, and 
all other things that I have paid for the Railroad Company 
included, is more than all the money that I have received by 
way of drawing on the Company’s account. 

“Q. Do you understand that from your examination to be 
the fact at the time your treasurership closed? 

“A. I have examined that. 

“Q. That such was the fact at the time of your— 

“A. It was the fact at the time as I understood it. 

“Q. Of course there has been no change in it since; but 
how do you understand the condition to be at this time, from 
your own knowledge, as far as you have been able to ascertain 
by examination? 

“A. I understand that the Company are in debt to me.” 

Is it an extraordinary picture that Colonel Walker drew, 
that they were sheltering Mr. Haven under the petticoats of 
this Railroad Company? More than that; the counsel have 
been getting under the petticoats of Mr. Haven and deserting 
the road. With their own books unchanged, giving evidence 
of a debt against this man of more than $40,000, they bring 
him on the stand and cause him to swear that their client is 
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indebted to him—to swear away their client’s money. Think 
of it! A case that requires the perversion of the highest du- 
ties of men. Ay, the perversion of the sacred duty of coun- 
sel must be desperate indeed. 

One step further, gentlemen, on that same line. I have 
said that we take the facts of this case from the witnesses 
they introduce. If the deficiency is with Mr. Haven, it was 
announced in the opening, changed somewhat in the final 
argument of the gentleman—but it was true as he stated in 
the opening—if the deficiency is with Mr. Haven, it cannot 
be with anybody else, and it is simply a question of where 
it is. Now, their own witness, Mr. McLaughlin, on the stand 
gives this téstimony as to the correctness of that entry of 
Haven’s indebtedness, and after his further examination 
through these two years last passed. Here I called his atten- 
tion to a certificate, if you remember, in the journal: 

“Q. Please read that entry. 

“A. J. M. Haven, Dr. to Cash, being for an amount of 
cash here called for, less the amount found on hand, thus: 
Amount called for, $45,200.13. There was to the Company’s 
credit in the Rutland Bank $5,673.60; the balance carried out 
at $39,426.53. j ‘ 

“Q. Who made that entry? 

“A. I made that entry. 

“Q. From what did you make that? 

“A. From the direction of the powers that were.” 

He had just come fresh on the stand, fresh from the in- 
fluences of the other side. And you recollect that was the 
way he was inclined to put it to you: that he had made these 
entries under the direction of Mr. Page, and perhaps of Mr. 
Williams. Now let us see how he goes on. Mr. Ballard asks, 
“Whom do you mean by that?’ A. “The President and 
Treasurer.” 

Mr. Ballard wanted to emphasize that remark. ‘Then I 
say: 

“Q. Do you mean to say you simply sat down and wrote 
that in the book because some one told you to write it? Is 
that what you want to be understood here, Mr. McLaughlin? 

“A. I do not remember the circumstances; I should not 
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have made an entry unless I had been directed to; they are 
not my books. 

“Q. Mr. McLaughlin, I think you must fairly understand 
the question. Do you mean to confine your answer here to the 
statement that you made that entry simply because somebody 
told you to make that entry? Let me put it in another way, 
to be perfectly clear. Let me add, don’t you know the fact 
that you had gone over the accounts preceding these with 
more or less care, and that you yourself found that to be the 
amount of the deficiency in the Treasurer’s account? 

“A. I do know that; yes, sir. 

“Q. Now, therefore, was it not upon your ascertaining that 
fact from your own investigation that you were directed to 
make a proper entry on the book to balance it? 

“A. Certainly; after that I was directed to make an entry 
to balance. 

“Q. You had ascertained that deficiency in the Treasurer’s 
account ? 

“A. Precisely so. 

“Q. Did you or not, and do you not now, nore aa that 
to be the correct entry upon that book? 

“A. Of course it is. the correct entry. It might have been 
entitled otherwise, if I had been so directed or been left en- 
tirely to myself. 

“QO. What change would you have made if you had been 
left to yourself? 

“A. If there was any doubt about the matter, as to who 
was responsible for it, I should have put it to suspense ac- 
count. 

“OQ. Was there any doubt in your mind at that time? 

“A. I don’t think there was at that time. 

“Q. Now, coming right directly to that, is not the only 
doubt that exists in your mind about the correctness of that 
entry arising from the claims that have been made by Mr. 
Haven in respect to the deficiency ? 

“A. The doubt that now exists, what there is, arises from 
what I have heard on all sides from Mr. Haven and others. 

“CQ. Have you discovered in the books or in the papers that 
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you have gone over anything that shows that that deficiency 
is anywhere but with the accounts of Mr. Haven? 

“A. Nothing whatever.” 

That is the kind of experts you have got. They are not 
ours. You may import them from England, and bring as 
many as you please, and have as many helps as you are a 
mind to; but the man that is an honest man, and that you 
kept at work down to the day of argument, from some time 
in 1883 down to this day and year of our Lord 1885, says 
he has discovered nothing whatever, but that the deficiency 
is with Mr. Haven. ‘That is their witness; not ours. 

Gentlemen, if you regard (as I believe every man here will 
conscientiously) the oath you have taken to find the facts ac- 
cording to the testimony, you will find that deficiency rests 
with Mr. Haven, where the plaintiff has proved it, and there 
alone. 

What next? What is still more significant, taking the 
facts? ‘Think how little circumstances fit in. This harmony 
of truth running all through life, and the relations of life. 
Recollect that Mr. Williams came here, replacing Mr. Haven, 
under a claim that he had been guilty, first, of corruption of 
the books and the overissue of the stock, and, secondly, a 
claim of deficiency in the cash. Now, wouldn’t it be very 
natural—could it be possible, if Mr. Haven was not responsi- 
ble for that: deficiency, and he was going to that railroad office 
day after day when Mr. Williams was in there, and Mr. Mc- 
Laughlin tells us that Mr. Haven was there day after day 
looking over accounts and seeing what he could make out in 
justification of himself—if he was not the man who had com- 
mitted the wrong, but somebody else was, is it in human na- 
ture to have kept silent, to give no sign? And yet what does 
Mr. Williams say? Just a single word. ‘There is no ques- 
tion about his truth. 

“Q. Now, the matter of the general account brought up, 
did it not, a claim upon the part of Mr. Haven that the funds 
of the Company laid with Governor Page? 

“A. I never heard Mr. Haven make that claim. 

“Q. Did you know that he had made such a claim? 

“A. I heard a rumor that he had made such a claim.” 
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Working day after day, side by side; never a hint; not a 
word. 

But one step farther. We have some direct proof—not 
only the negative proof; but when being faced with the 
charge not only of the overissue of stock which he swore 
Governor Page was not responsible for, but when asked the 
direct question by Judge Prout of your city, whose word no 
man will question, what did he answer? 

“T made the suggestion to Mr. Haven with reference to 
getting the injunction to which I have alluded dissolved, to 
which he made no reply whatever. I then asked him the 
question if Governor Page had been using the funds of the 
corporation. His exact language in reply was, ‘I can’t say 
that.” 

Gentlemen, he had not got himself up to the point at that 
time, at least, of trying to shoulder his sins onto the shoulders 
of his friend. “T can’t say that.” If he could say it, was not 
that the time to speak? Would he not have spoken? 

You have heard some reference during this trial to state- 
ments “A” and “B.” Well, they are important documents 
in this case; important in many respects. "They are papers 
made by the persons whose testimony perhaps is the most di- 
rect on the issues here; and they throw light upon the trans- 
actions in controversy. About one or two things there is no 
conflict. It is sworn by Mr, Haven as to the time that he 
thinks these were made, he says, “I presume ‘B’ was the 
first;’’ he swears that he did not remember much about it on 
the first examination, but finally he comes to the conclusion 
that “B” was made up first. If that is so, it incontestably es- 
tablishes one or two things about these papers. First, that 
Mr. Haven, with whom this was left—he says the matter of 
keeping the accounts between himself and Governor Page was 
left to him; he was there for the purpose of keeping the ac- 
counts of the moneys of the Rutland Railroad. That is what 
he was paid for. It was not his business to manage the 
finances of the Company, to go out and get acceptances taken 
by the various banks and meet maturing liabilities; but it 
was his business to keep account of the cash transactions, and 
to enter them on the books—to keep trace of them, and if any 
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were omitted, any failure to make returns or reports to him, 
it was his business to go or send after and ascertain the facts. 
It has been said that Governor Page did not give him full in- 
formation. Well, if that is so, it would not excuse the Treas- 
urer. It was his duty to go after the information and get it. 
Governor Page was looking after the general management. 
And these papers “A” and “B” establish that Haven did keep 
memoranda or accounts of all those transactions; and he 
swears that he kept memoranda of them, And in July, 1880, 
he made up the sheet “B,” which covers transactions of which 
Governor Page had been in control and was responsible for 
from July, 1878, to July, 1880. And as Mr. Haven has said 
on the stand here, he being accountable for what the books 
would demand him to answer for, it was necessary for the 
protection of his own pocket that he should keep that memo. 
accurately and not have any mistakes abottt it; especially 
mistakes against himself. He was very likely to see to that. 
These papers show another thing, namely, that he was willing 
at that time to shoulder upon Governor Page a large amount 
of money, nearly enough to cover the deficiency in this case. 
If you, gentlemen, as I presume you will be allowed to do, 
take these exhibits “A” and “B” into your jury-room, you 
will find that things were left off from statement “B” and 
that ought to have gone on there as paid by Governor Page, 
and that he, Haven, subsequently put on “A” more than 
enough to have wiped out his deficiency. Just trace them 
down. Take them to your jury-room. You will see those 
pencil memoranda at the bottom of “B,” item by item there, 
that Governor Page called his, Haven’s, attention to, that 
were not originally entered on “B,” but were finally put on 
“A” by Haven, thus conceding that Governor Page would 
have been wronged if he had settled by “B.” I have not 
figured up the amount. 

Haven took “A” and made these corrections. Is it aston- 
ishing, the claim we make, that, if he had left off all these 
items, sixteen items left off, amounting to $77,000—I don’t 
know whether all these are put back on “A;” I think not 
quite all: you can tell yourselves; this is a matter that you 
can figure—is it an astonishing claim on our part that Gov- 
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ernor Page on subsequent examination found five items on the 
two sides of statement “A” that were still not correct? And is 
it not in harmony with those dumb speaking facts, truths— 
is it not in harmony with that, that this man knew when 
he left off sixteen items from “B” that a part of those should 
have gone on there, and that he was willing that Governor 
Page should at that time be made to carry a part or all of his 
then existing deficiency? He finally put them on, acknowl- 
edging the mistake. Now, all we claim in relation to those 
papers, and what will entitle us to a verdict on that branch 
of this case beyond a question, is simply that those items 
marked at the time were erroneous—and my Brother Ballard 
went too far, forgetting, as we are all liable to do, when he 
said that the first time that those marks or crosses appeared 
in evidence was after the commencement of the trial in this 
case. His own witness, Mr. Williams, says those crosses 
were on the debit side of “A;” when he examined it he didn’t 
remember whether he saw the credit side; he saw the debit 
side of “A,” and these crosses were there when he examined 
the paper in June, 1883. Brother Ballard is honestly mistak- 
en, doubtless, about that, but mistaken nevertheless. Now, 
then, is it too much for us to claim, gentlemen, that Haven 
left off those five items again, or that he Jeft off some and 
added some erroneously? And is it not corroborated by the 
fact beyond controversy, beyond question, that when Govern- 
or Page comes on the stand and takes up paper “A” and pa- 
per “B” and goes into those items, the ones that he had made 
the objection to, the ones against which stand the crosses, the 
$11,000 item, the $5,000 item, and the $16,000 item, carried out 
here at $32,000, but one-half of which he claimed he had ac- 
counted for in February; that only $16,000 should there stand ; 
that when he went through those items he made that mark; 
that Mr. Haven, when he came on the stand after Governor 
Page, had item by item taken them up, and furnished to you 
the acceptances that had paid those things and for which he 
claimed credit, inch by inch revealed to you here, as he re- 
vealed to Mr. Williams the truth about them, and Mr. Haven 
when he comes back on that stand meets no one of them, The 
answer he made—I am not sure that I give the exact words, 
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but certainly the meaning of his answer was, when Mr. Bal- 
lard called his attention to Governor Page’s specific testimony 
putting in the checks, acceptances, and the vouchers, Haven 
answered: “I am not convinced, but my statement about it 
was correct.” We are not seeking to convince your witness, 
Mr. Haven; we ate convincing this jury. “I am not con- 
vinced.” But does he undertake to apply one of these accept- 
ances, these checks, to anything else? More than that: after 
Governor Page, in reference to the Park Bank, said that he 
had paid in there $5000 to Haven’s credit, and that he had 
borrowed it of Mr. Borden, Haven in answer said, “I have 
a letter which will clinch that matter.” ; 

Mr. Barrett. You say he introduced? 

Mr. Burnett. That Mr. Haven introduced that. 

Mr. Barrett. I believe I introduced that letter; we had the 
letter. 

Mr. Burnett. He had answered when he was on cross- 
examination and said he had a letter at his house which was 
a complete answer. Did he make any answer to that when 
Governor Page said that that letter referred to a check that 
he had drawn in anticipation of Mr. Haven having $5000 to 
pay, and when he was able to get the money and had taken it 
to the Park Bank and deposited it to Haven’s credit the check 
left with Haven should be returned, and was returned to him? 
Did they bring Haven back to make reply? They had learned 
wisdom from experience, and they were afraid that Mr. Page 
might from the reservoir that they were afraid of draw that 
check. And they were dumb from that time to this. Not a 
word in answer to that nor in answer to what Governor Page 
had said in regard to it. Sometimes silence is more eloquent 
than any words which tongue can speak. It is when a man is 
charged with an offence and some one says, Did you do this? 
and he hangs his head. That is eloquent silence: When a 
man is charged with certain items on that paper “A” as in- 
correct against Governor Page, and he, Governor Page, brings 
in the checks that paid them, one by one, and hands them to 
the jury, and that witness who made paper “A” comes back 
on the stand and his only answer is, “I am not convinced,” 
the jury will believe no other answer can be made. But there 
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is more than that about these papers. I wish I had all day. 
I have got to hurry on. This is an interesting case. Mr. Bal- 
lard defined asswmpsit as like the providence of God which 
covered all things. Well, I don’t believe that his Honor will 
lay down the action of assumpsit, broad as it may be in the 
State of Vermont, as equivalent to that. And it seems to me 
that they have mistaken the name. Our opponents have got 
things mixed; they are proceeding as though this were an 
action of assumption and not asswmpsit. It has been one of 
assumption all the way through. My Brother Ballard assumes 
like Don Quixote of old—I thought he had been studying 
Cervantes on evidence. He would take up a fact, and though 
it were a windmill he was willing to swear with vehemence 
that it was a castle which he must attack; and like Don Quix- 
ote he tilted at it, and was not convinced but that it was a 
castle still. How he tilted at the exchange of checks for a 
night! After they had raked through his personal bank ac- 
count, and had found a check or draft that he had indorsed as 
President of the. Rutland Bank and raised money for the 
Rutland Railroad Company, they thought there might be 
something wrong in it or they might torture it into something 
wrong, and then tilt at it. If they had ever established their 
$30 item,-what a speech there would have been from Ballard! 
The amount of quotation and poetry that has been lost to the 
world, gentlemen, is something sad to think of. And we are 
unfortunate in that respect, that that item dropped out, and 
that Ballard dropped down, his chair not being under him. 
The quotations from speeches of Othello and Desdemona, and 
crying for the handkerchief, which we have lost, and by which 
we would have been so thrilled, is sad to contemplate. Broth- 
er Ballard and his associates all through where they found a 
thing which they did not understand assumed it was wrong. 
They took the slightest thing and they called it a big one; 
and they went back five, ten, or twenty years and raked up all 
the history of it. 

Gentlemen, it is a maxim which his Honor will lay down 
to this jury, that in the affairs of men the law presumes that 
where an act is equally susceptible of either of two construc- 
tions, one of innocence and one of guilt, the one of innocence 
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and upright conduct is always to be presumed. That is law. 
His Honor will charge it to you as law. Our opponents have 
followed exactly the opposite rule. They always presume 
guilt and wrong in every transaction. 


“Trifles light as air 
Are to the suspicious confirmations strong 
As proofs of holy writ.” 


Mr. Ballard. You have not got that right. 
Mr. Burnett. I have only one word changed, I think—“sus- 
picious” for “jealous.” My word suits me better here. 


“Trifles light as air_ 
Are to the suspicious confirmations strong. 
As proofs of holy writ.” 


Now let us go on. I want to refer to this statement “A.” 
Brother Ballard in his haste and his suspicion said that not 
a word had appeared as to these check-marks on “A” until 
that paper was produced on the stand. 

Mr. Ballard. J think I said that Mr. Haven had not. 

Mr. Burnett. Your words were that it had not cropped out 
in this case until the paper was produced on the stand. 

Mr. Ballard. I said that Mr. Haven never saw them. 

Mr. Burnett. That might have been your intention, and 
probably was. But if they were there, I think Mr. Haven had 
seen them. He is not likely to have forgotten. 

Now, when Mr. Williams was examined in reference to 
this, what did he say? I read from page 1005: “Now I show 
you the credit side of the statement marked ‘A, in which 
the last entry is, memorandum check, etc. My recollection is 
they were at the time I examined it.” 

Now it simply shows, when he examined that, when the 
controversy was up as to those items, that there were marks 
against them as not correct. He took them up and carefully 
examined them. He referred to them in his report, which is 
in evidence. It may be that you will be allowed to take that. 
He takes up those items just as Governor Page did, and goes 
over them one by one. I won't have time to go over these 
items of Williams’s report. This report is evidence made by 
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their own witness. No question about its truthfulness. It 
has never been met. The same thing was testified to when 
Page was on the stand, and not contradicted when Mr. Haven 
was brought back, nor was he brought back to contradict it. 

It is important, however, in another feature of this case, 
that the rightiulness of that paper be established in your 

We dzim as matter of law (and I suppose it is simply nec- - 
essary to call your Honor’s attention to that fact) that this 
statement “A” and the memorandum receigt that was given— 
that that is not an estoppd; that if there was any mistake 
made at the time or discovered afterwards, # could be cor- 
rected afterwards, and these mistakes be shown; that a re- 
ceipt is not conclusive between the parties. That is so old 
and fundamental that I don’t stop to argue any such question 
to your Honor. 

That memorandum receipt does not shut us out It is 
shown on the face of the paper “A” that that was given, not 
as a settlement, not as a finality. You will see right at the 
foot, “Salary $00: memarendum check $13,163.97.” No 
finality about that. 

Now, gentlemen of the jury, can you doubt that the state- 
ment made by Governor Page, with the corroborative testi- 
mony that has been introduced here, is exactly true—that he 
allowed that to come in at the time, that he was burdened 
with many cares; that this road at or about that time was in 
much trouble, great loads to be carried. The eight-per-cent 
bonds had not yet been taken up. The fixed liabilities of the 
Company were still larger than its income. The load had to 
be carried. He did not stop for his personal interest. More 
to him than personal interest or personal affairs was it to 
lift this property out of its embarrassment and kept it on its 
fet. Having faith in his friend (not then distrusted), he 
simply said, “Why, this may be right: I may be mistaken 
about it” Here were millions of dollars, as it has come ott 
in this trial, of paper which he had indorsed; thousands and 
thousands of dollars that he had raised for this Company and 
advanced to it, on his own personal credit; notes with his 
own personal collaterals deposited to keep it on its feet and 
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moving. Was he going to stop, believing that his friend 
‘might be right and these be honest mistakes, and, if not, that 
there were ways of straightening it out, and it would be all 
right in the end? It was more important to carry this road 
and keep it alive than to stop to investigate whether paper 
“A” was right or wrong. If he could not save the Company, 
his claim was not good for anything. The first thing, there- 
fore, for him to do was to make the corporation live. 

Now, I say, is there anything in that long argument that 
he was not pressing this claim if he thought he had a claim? 
He rested on it and let it be until he could look it over. He 
is a man of loose business habits in his own affairs, and per- 
haps sometimes in the affairs of others, in the multiplicity and 
great burdens that he carries. Slow—not prompt. That 
might be. But I do not believe one of you, gentlemen, in all 
the proofs submitted, will doubt his story, that he looked over 
“B” and put down that pencil memorandum of items omitted 
(most of which are put down by Haven on “A”), and that 
when he looked over “A” again there were five other items 
wrongly charged to him, and two that should be added to his 
credit. It seems to me that that is the true story as to that. 

And now I want to cite you a word from the record. No- 
body swears there were any check-marks there until produced 
in court, says Mr. Ballard. -He simply made a slip, as I am 
likely to do, or anybody. But those are Mr. Ballard’s words. 
The truth is, they were there when Williams examined the pa- 
per in 1883, as we have seen.. You will recollect that a com- 
mittee had been appointed, and that Mr. Williams was the 
committee to examine this claim. At a meeting of the Board 
of Directors Governor Page had called this matter up, and 
said there was a mistake, and he had a claim against the Com- 
pany ; and Mr. Williams was appointed June 22, 1883, to. 
examine into and report upon it. Mr. Haven swears on the 
stand, when that matter was called to his attention, and the 
report that Williams had made,—“I did not know that there: 
had been any such reference made, or that Mr. Williams had 
been appointed for any such purpose: never heard of it un- 
til his report was shown me since this trial commenced.” 

Now, that is straight and positive and square, isn’t it? 
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Gentlemen, can you believe that the witness there stated the 
fact, when I read you the next? Recollect the words—‘“I did 
not know that there had been any such reference made, or 
that Mr. Williams had been appointed for any such purpose; 
never heard of it until his report was shown me since this 
trial commenced.” 

On page 1004 I read from the testimony of Mr. Williams, 
their witness, not ours: 

“Q. Mr. Haven has said that he did not recollect of your 
notifying him. State what, if anything, you did in the way 
of notifying Mr. Haven. 

“A. I went with Governor Page to the Bates House. We 
met Mr. Haven in the corridor. Governor Page informed 
Mr. Haven what we would like to do to act under the vote 
of the Directors.” 

Never heard of it until the trial. Governor Page informed 
him they were going to act under the vote of the Directors. 

“And Mr. Haven manifested a willingness to do so, and 
agreed to come to the office in the afternoon for the purpose 
of going over the accounts.” 

Can it be doubted in your minds that he agreed to go there? 
Would not Mr. Haven first ask, What vote of the Directors, 
—what accounts are we to go over? In June, 1883, after he 
had resigned, these gentlemen went to the Bates House, and 
Governor Page informed him in Williams’s presence. And it 
is not Page that is speaking, but their own witness, Mr. 
Williams: 

“Governor Page informed Mr. Haven what we would like 
to do—to act under the vote of the Directors, and Mr. Haven > 
manifested a willingness to do so, and agreed to come to the 
office in the afternoon for the purpose of going over the ac- 
counts; and after Governor Page went away Mr. Haven ex- 
pressed to me a perfect willingness to be present and do what 
he could to adjust the matter.” 

Adjust what matter? Can there be any doubt about it? 
And yet he never heard of this until it was produced on the 
stand; never heard that Williams had been appointed. Think 
of it, gentlemen! I don’t say that he deliberately testified 

Hicks’ Jury Sp.—i2 


178 FAMOUS JURY SPEECHES 


falsely about that. A long way the human mind is carried by 
personal interest. Dwelling upon a thing day after day, men 
come to believe what it is to their interest and wish to be- 
lieve. And in my experience in the trial of cases each year I 
grow more liberal in my judgment of men about what they 
themselves believe or actually forget. It may be that he now 
has forgotten, that he now does not remember, and that he 
now believes that he never heard of it. That may be. But- 
nevertheless you will not doubt the fact that that matter of 
the vote of the Directors was called to his mind; and that 
that matter of the difference and the claim of Governor Page 
was called to his attention, and that he did express to Mr. 
Williams a willingness to adjust the matter. And the further 
testimony of Mr. Williams here is uncontradicted that from 
the Bates House, either at that time or afterwards, they went 
to the railroad office and started upon an investigation, com-- 
menced to talk it over. What would they talk about? Be- 
fore they fairly got into the books, Mr. Haven was called 
away and never came near again. He was there about half 
an hour. It is fair to say, from Williams’ testimony, that 
they talked about nothing else but this claim of Governor 
Page in this half-hour; that they did not commence going 
into particulars until he was called away. That he knew 
what was under examination there can be no question before 
this jury. And Mr. Williams says in regard to the claim of 
Governor Page, in his report, that Governor Page exhibited 
to him papers and vouchers establishing his claim, in his judg- 
ment. The only trouble with Haven then was, as it was when 
he came out on the stand, that he knew he could make no 
answer to those checks and vouchers that Governor Page had; 
and he simply stayed away because he could not answer. And 
then there was not one word from him on the stand to answer 
these vouchers and checks produced by Governor Page. That 
is all there is of it. His mouth was closed, as it is closed 
here, by the stunning force of truth. He could not make any 
answer. 

I want to read a little further from Brother Williams. As 
I go on in this story, so much comes up like recalling events 
of the past; they begin to gather as you catch up a thread, 
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and it draws to you all the other fastened threads. And I 
know not where to stop, and what to leave out. But let me, 
in closing this matter, read a little more from their witness. 

“Q. You thought this claim was a right one of Governor 
Page’s? 

SA UES. sits 

“Q. And you still think so? 

“A. I have no reason to doubt it.” 

Gentlemen, I have but a word to say upon the accounts 
which have been put in, and the items of which have been so 
fully covered by my associate, Colonel- Walker. Since they 
put in those accounts, very much that was important before 
has dropped out of this case. We never knew until the close 
of Mr. Ballard’s speech, just at its close, what their claim 
was or was going to be in reference to the mutual accounts 
between Governor Page and the Railroad Company. ‘That 
had been studiously kept from us. We have always thought, 
and I think this jury will have come to this conclusion by this 


_ time, that there never was anything in this case, in this great 


lawsuit which they have brought, except the question of where 
the general balance was; whether Governor Page owed the 
Railroad in handling this money as chairman of the Finance 
Committee, or whether in putting up his personal credit for 
the Company and paying money for it when he was trying to 
keep it from bankruptcy, a receivership, and ruin, the Com- 
pany was indebted to him. That’s all there is now for you 
to determine—whether in going along and handling these 
millions and millions of dollars there still remained money in 
his hands or an obligation on the part of the Company to re- 
pay him advances he had made for its benefit. 

Now that is all there was of this case from the beginning. 
And had these gentlemen, in a fair way and, as we think, in 
a lawyer-like way, left out all that old stuff that never had 
anything to do with the case and never ought to have been 


-brought in—all this old trusteeship, trying to dig something 


out of accounts and throw mud in the case—we could have 
tried the real issues in this case in a week. It is all there ever 
was in it. 
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When they come in with their final statement of the ac- 
ceptances, exactly as we state them, as to the general amount 
used (not used and accounted for immediately), it foots up 
exactly what we footed it up, $370,000. And that we ac- 
counted for; and they do not differ from us in that state- 
ment, except, as I shall show you, in one matter. Their claim 
puts it in $370,000. As to the Cheshire rent, they make it 
just as we do, $290,937. 

As to whether Governor Page was liable on these accept- 
ances which he had been allowed to use and afterwards de- 
stroyed, no claim made about them. Dropped out as though 
they never had been in this case. And at last when they come 
to put in their sheets, they are not there. Not a bit of con- 
troversy about them. As to the use of 180 and 185 or 187, 
they claim nothing different from what we admit. Not one 
scintilla. It is all there. The only question is about a few 
additional acceptances; and that matter Mr. Walker went 
over with, and we produced the vouchers, and the vouchers 
and papers showed clearly that they had been for the use of | 
the railroad; and Governor Page did not put them into his 
account, because they settle themselves. They were not put 
in paper “A” by Mr. Haven, and they are not proper to come 
in now. Like the cash item $4800, and the $9300 item, we 
produced a check in Haven’s handwriting. The others Colo- 
nel Walker has gone through with and disposed of. 

And now comes this simple question on the general account 
that Governor Page has put in his claim for: whether his 
demand is right, and you believe him that there is $43,000 
and odd due him in that general accounting; whether you 
believe his statement. or whether you believe the statement of 
Mr. Haven about it. If you take Mr. Haven’s statement, 
perhaps they might be able to wipe it out. But if you be- 
lieve Governor Page, and if you will take the vouchers that 
he has submitted to you, the corroboration item by item, you 
will find that there is that much indebtedness; and it will be 
a pleasure to you, I believe, if your consciences and your 
judgments approve and you find that that is an honest debt of 
Governor Page against that railroad, to give him your verdict. 

You will feel, I think, as his counsel feel, and, as I think, 
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the world at large feel that have seen something of this case, 
that it was a cruel sort of fight; and that here was a great 
corporation moved by animosity and malice behind it, and its 
funds ready to their use for them to draw upon, and they not 
suffering. Moved by that enginery, they have made a cruel 
fight against an individual, who has had to defend himself 
at a heavy expense, every cent of which he had to draw from 
his own pocket and take from his family. It is an uneven 
fight. 

And if, in your judgments, you can find that it is true, you 
will gladly give us your verdict. We ask it only then, ask it 
only if in your judgments—for we believe you, gentlemen, 
to be upright, honest men—if you give judgment against us, 
we shall still believe you have done what you believed to be 
your duties; but it would be shrinking from our duty not to 
say to you it is with firm confidence that we turn this case 
into your hands, believing that the evidence here has swept 
off this covering of malice, this covering of doubt, of distrust, 
that rested over his fair fame and over his relations to this 
Company when we commenced this investigation. 

When we came here the snow covered all your hills. Not 
a spear of grass, not a shade of living green could be seen. 
But as the weeks rolled on and the great sun came out in his 
strength and swept away the cold covering and warmed up by 
his brilliant rays these hills of yours, they began to glow with 
their green verdure: like truth in this case, whose bright 
warm rays have beamed here and swept away the covering 
of distrust and doubt. And, fellow-citizens, jurymen, I can 
hardly speak of the importance of this your verdict to our cli- | 
ent. It sends him forth, if you can find it in your consciences 
and your judgments to render your verdict in his favor, a vin- 
dicated man. He then walks about with upward face, looking 
at the sun, as man was created; not like the beasts of the 
field: they look downward upon the earth. I met in the in- 
cidents of this trial one touching thing, a letter from an old 
man whose vision had almost gone, so that he could not write 
straight across the paper in even lines. Tis letter read: “I 
have known this man; I knew his father before him; child 
and man all his life I have known him. At night my old wife 
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and myself kneel down and pray for him; and I have faith 
that in this wicked attack that has been made the honest men 
of Vermont will divine and find out the truth, and that he 
will be vindicated before his fellow-men.’”’ We believe it; and 
that as he goes about among his fellow-men they will take 
him by the hand and say, “God bless you; you are.under no 
danger before honest men of Vermont and before upright 
courts.” 

And, fellow-citizens, it is more than you can compute. It 
is more than money can measure. It is not exactly what was 
said but yesterday—that he is fighting for his life. Great 
God, gentlemen, there is something better than life! It is to 
be honest before your fellow-men, to look them with clear 
eyes square in the face, and have them come up and take you 
by the hand and say, “I honor, I respect you.” Ay, fellow- 
citizens, if your verdict shall be in his favor, when his little 
children shall gather about his knee his lip shall not quiver, 
nor the blood come to his cheek when he looks upon their in- 
nocent faces, because there stands a stigma against his good 
name that can never be removed. And we put it to you that 
if the careful and conscientious investigation of this evidence, 
and that alone—not anything that may have been said by 
counsel, but fearlessly standing under your oaths to your 
Creator and doing your duty as you shall find it incumbent 
upon you to perform it—you can find for the defendant, so 
find; not otherwise. 

And’ now, if your Honors please, to the Chief Judge and 
to his Associates I beg to express my thanks for the courtesy 
and consideration that I have received in the course of this 
trial. I came among you a stranger. I first thought my wel- 
come from my adversaries was a little rough; but that has 
all passed away, and I thank them for many acts of kindness. 
And I thank your Honors, and you, gentlemen of the jury, 
for your patient attention. 


JOSEPH H. CHOATE 


ARGUMENT IN ADMIRALTY FOR THE “REPUBLIC” (STEAM- 
SHIP).* Unitep States District Court, SouTHERN 
District, NEw York, May 19, 1886 


STATEMENT OF FACTS 


On September 19, 1885, at 3:24 P. M., in Gedney’s Channel, a col- 
lision occurred between the steamship Republic (Captain Irving) of 
the White Star Line, and the steamship Aurania (Captain Hains) 
of the Cunard Line, both ships outbound from New York. It was 
testified that just before the collision, the ships were from 250 to 300 
feet apart, and that the stem of the Republic struck the port quar- 
ter of the Aurania about fifty feet from her stern. The Aurania 
was only slightly damaged and continued on her way; but the Repub- 
lic with her whole stem carried away was compelled to return to 
New York for repairs, “to her alleged damage of $35,000.” When 
the Aurania reached London, there was a hearing before the Re- 
ceiver of Wrecks. 

Later in New York, both companies filed cross-libels,—suits for 
damages sustained by the respective vessels. Wheeler and Cortis, 
and Mr. Choate appeared for the Republic; Owen and Gray, and F. 
D. Sturgis, for the Aurania. Judge Addison Brown was on the 
bench. The decision was handed down on October 27, 1886. 

Choate’s contention that the Aurania was an overtaking vessel 
was not sustained. ‘They were crossing vessels,” said the Court, 
“and the Republic, leaving the Aurania on her starboard hand, was 
bound to keep out of the way, and was in fault for not doing so.” 
“But,” continued Judge Brown (29 Fed. 127), “notwithstanding the 
fact that it was the primary duty of the Republic to keep out of the 
way, I am constrained to hold, though not without hesitation, that 
the Aurania is also to blame. The reason of the rules and the 
policy of the law, which, for the safety of life and property, demand 
that no reasonable effort to avoid collision shall be neglected by ei- 
ther vessel, compel me to hold both in fault, and that the damages 
be divided.” 

MR. CHOATE’S ARGUMENT 


If the Court please, some criticism has been made upon a 


supposed divergence, on the part of the libellants in their tes- 
timony, from the case made in the libel. That that is prob- 


* Oceanic Steam Navigation Company v. The Aurania; Cunard 
Steamship Company v. The Republic, 29 Fed. 98. 
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ably so in matter of detail, as well in regard to the libellants 
as to the claimants, I have no doubt. There would be very lit- 
tle advantage gained in the painful study that is made on 
both sides of the case, and in the results that appear from the 
examination of testimony, and the application of the views 
of experts, if that were not necessarily so. 

But the law does not require strict adherence to each item 
of allegation in the libel or the answer, on the part of the © 
party who puts it forth. What it does fairly require, and 
what I think ought always to be exacted is, that in the main 
the party shall be held in substance to the final allegations 
of his pleading. And in that point of view it seems to me 
that, if there is a divergence here at all, it is a very remarkable 
one on the part of the claimant. 

All the study that I have been able to give to this case con- 
firms my view at the first sight of it, as to what was the cardi- 
nal and controlling question by which it must be decided. And 
that is the question of the relative speed of the two vessels. 

If it is true, as is claimed now on the part of the claimants, 
that there was no substantial difference in their speed, or only 
a difference of, about a knot, or knot and a half an hour, it 
will necessarily lead to a wholly different solution of the case 
from that which is inevitable, if your Honor finds—as I be- 
lieve the facts demonstrate—that there was a difference of 
at least three knots an hour in their speed, at and immediately 
prior to the time of the collision. ; 

The libel was drawn on a theory of right, and the answer was 
drawn on a wholly different theory of right, and the libellant 
has adhered to what it claimed there, and the claimant has de- 
parted from its claim. And it is altogether a difference of 
claim as to the law which is to be applied to the case, and that 
difference depends upon the relative speed of the two vessels 
as solving all the main facts and features of the case. 

The claim on the part of the libellant as set forth in the libel 
was that we were the leading ship; that the Republic at the 
time of the collision—and before, from the time that the vessels 
interchanged signals—was ahead of the Aurania. And on that 
ground we claimed the application of what we believe, to be 
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a rule that puts all other rules out of the case, namely, that the 
overtaking ship shall at all hazards keep out of the way. 

On the other hand, the answer of the claimant, put the Au- 
rania’s case upon another rule of law, namely, that inasmuch as 
our courses were crossing, and we had her on our starboard 
hand, we were bound to keep out of her way. 

The real question here is, which of those two rules applies 
under the facts of this case. If it be true that she was three 
knots faster than we, and that at the time when they exchanged 
signals—as the proofs, we claim, demonstrate—the Republic 
was a third of a mile in advance of her, then the crossing rule 
has nothing whatever to do with it, and we are governed ex- 


' clusively by the overtaking rule. 


The object of the change in the language of this rule was 
to remove the doubt that previously existed when one rule 
or the other, in a given contingency, might with equal pro- 
priety apply; and we now contend that there is no possibility 


.of the application of any thing but the overtaking rule. 


Your Honor observed incidentally on one of the early days 
of the trial, when asking counsel how wide this channel was, 
and it being answered twelve hundred feet, “Why, of course 
then there was room for both to pass.” 

But as the evidence now stands in regard to the width of 
the channel at this buoy, the width of space on either side of 
the buoy where it is safe for vessels of this size to go, on the 
combined testimony of the-masters of the two vessels is not 
over one hundred and fifty feet each way, it is impossible for 
the judgment of a Court of Admiralty to pronounce that there 
is room’ for two such vessels to go through at the same time. 

And the result in this case demonstrates it. Here these ves- 
sels were meeting within two hundred feet of the buoy; pre- 
sumably as ably commanded and as skillfully officered as any 
two steamships that cross the ocean. And they hadn’t skill 
enough between them to keep their vessels apart. I submit to 
your Honor that it would be doing injustice to the functions 
that you have to discharge and neglecting the great interests 
of navigation that are in your keeping, if you should say here 
that it is permissible for a faster ship of the size of the Au- 
rania, to undertake to pass in the immediate vicinity of that 
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buoy a slower ship of the size of the Republic, as Capt. Hains 
avowed it was his purpose to do. 

If we were the leading ship we had the right of way, and 
the Aurania is responsible, if she came down so as to disturb 
or to interrupt our passage there, no matter what was done in 
the last half minute before the collision. It is wholly unim- 
portant whether we starboarded or whether we ported; or, as 
is now claimed for the first time, if we were led into an error 
of judgment as to the possibility of passing her stern. Ti 
we are right in our other contention that we were the leading, 
and she was the overtaking vessel, all the consequences alight 
upon her head. And so her master was reluctantly compelled 
to admit—only demurring all the time as to whether we were 
the leading vessel. . 

Various expedients have been resorted to by the Auran- 
ia’s counsel, to satisfy your Honor that perhaps they are right 
in their contention as to the difference of speed. One thing 
there is no dispute about so far as I can understand, upon the 
argument of my learned friend and upon the evidence, that 
the speed of the Republic did not exceed more than eleven 
and a half knots at the time of the collision. 

Taking all the Republic’s movements from the time she start- 
ed and began under full speed—only slowing as she must have 
slowed, not by any half speed to her engines, but from the nec- 
essary effect of rounding coming out of the Swash—he says 
he gave her an average speed of eleven knots. 

Capt. Irving and her engineers tell you that her speed rose 
as the fires rose, as she got under way, from ten knots to eleven 
and a half knots; and I don’t think there is a particle of 
evidence in this case that would justify your Honor—evidence 
proceeding from any witness who had the least knowledge on 
the subject—in imputing to her at any time before collision, 
a speed greater than eleven knots and a half per hour. 

The real dispute is as to the speed of the Aurania, if it is 
capable of dispute. It is thus stated by their Master before the 
Receiver of Wrecks, “Was under steam, the same officers in 
charge as above stated, steaming about 14 knots per hour.” 

They attempt to show you by her movements from the time 
she left the dock or from the time she was off Castle Garden, 
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how much space she had covered and what her average speed 
was in that time. But they reckon altogether without the en- 
tries which are contained in their engineer’s log to which I 
-should like to call your attention: 

“1.40 p. m., astern slow; 1.47 p. m., stop;-1.49 p. m., ahead 
full speed; 1.52 p. m., half speed.and stop; 1.53 p. m., ahead 
slow; 1.55 p. m., half speed; 1.59 p. m., slow; 2 p. m., half 
speed; 2.01 p. m., slow; 2.02 p. m., stop; 2.04 p. m., ahead 
slow and half speed; 2.05 p. m., full speed; 2.59 p. m., half 
speed; 3.05 p. m., full speed; 3.25 p. m., half speed.” 

How, from her movements from two o’clock, can you ar- 
rive at a satisfactory estimate as to what her speed was which 
shall in the least control or diminish what has always been 
stated by her responsible officers as her speed at the time of 
the collision? 

When Capt. Hains was examined before the Receiver of 
Wrecks, didn’t he know? But here we have the evidence, 
from her own engine-room, and to this I wish to call the par- 
ticular attention of the Court. How much speed she lost when 
she was under half speed for those six.or eight minutes; how 
long it took her to get under full headway from the dead stop 
at which she was at two o’clock; exactly what curve she made 
and what distance she traversed, are impossible to be exactly 
ascertained. 

But her chief engineer knows what she can do: he said that 
with her fifty-four revolutions she was making fourteen and 
a half knots an hour. 

Her third engineer—who was in charge of her engines at the 
time, not sharing in the panic of the chief engineer, who ran 
out to see what the trouble was—he says instead of fifty-four 
revolutions at the time immediately before the collision: , 
“About fifty-six; as near as can be, fifty-six and a quarter, 
probably.” ; 

What I argue from that is, that if the fifty-four revolutions 
gave her fourteen and a half, without any allowance for tide, 
the fifty-six and a half would give her fifteen knots at least; 
and allowing what you please for the influence of the tide, there 
is not any competent evidence in this case to reduce her speed 
below fourteen and a half knots an hour, which was admitted 
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by her engineer, and is substantially what was stated, im- 
mediately after this catastrophe happened, by her responsible 
master. . 

And I am going now to proceed with the rest of my argu- . 
ment, on the theory that your Honor will necessarily be con- 
strained so to find upon the evidence. 

A great deal has been said here in the way of criticism upon 
the testimony of any given witness as to the course, the bear- 
ing, the movement, the distance of the other vessel. To my 
mind all those are but conjectures and estimates; and given 
at this distance of time, are necessarily imperfect. But when 
an intelligent officer of a vessel is brought upon the stand 
and is asked to place his own vessel at a particular moment, 
I don’t think that there is any room for distrust as to either the 
place of his vessel or substantially the object which his vessel 
is aiming at. 

There may be doubt as to the exact point of. the compass, 
but as to what he is making for and as to where his vessel is 
at a particular point of time that attracts his attention, there 
ought not to be any distrust as to his evidence or as to his ca- 
pacity to give that evidence correctly. 

There is one point of time which has been, to my mind, since 
it came out, a favorite point for the beginning of this collision, 
and that was when, after rounding the Southwest Spit, Capt. 
Hains first observed the Republic. He says himself: 

“I can’t be in any doubt as to where my ship was then. Q. 
Did you see the Republic before you rounded the Southwest 
Spit? A. No. Q. Did you look for her? A. No; I wasn’t 
looking for her. I didn’t care where she was; but when we 
had rounded the Spit and straightened for the Fairway Buoy 
then she fell in my eye, because I couldn’t help it.” 

He never varied in the least from the statement that he 
was at that particular point when he first saw the Republic. 
He took his dividers at your request, and told us that this was 
exactly three miles from the Fairway Buoy. 

When he was on the stand what did he think his speed was? 
Did he share in these ingenious inventions of his counsel? 
Not a bit of it. “Q. Capt. Hains, how soon after that did 
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you reach the point of collision? A. About twelve or thir- 
teen minutes.” 

If he was going fifteen knots an hour he would reach it in 
_ twelve minutes. He knew perfectly well that he was going 
at or about that rate. From that time, having the Republic 
always in view—as in the eye of the law he ought to have 
had her—need there have been any collision? He says, no, 
it was wholly unnecessary. And the whole thing depends 
upon whether then, or a minute or two after when he blew his 
whistle, the Republic was ahead. 

What, in the meaning of this rule, is the leading vessel and 
the overtaking vessel? I submit to your Honor that that is 
incapable of but one meaning as applied to a case like this. 
If it be true that then we were about neck and neck for the 
Fairway Buoy as they say—as it is necessary for all their dia- 
grams and arguments to establish—then we were not over- 
taking them and they were not overtaking us. But if we were 
a third of a mile ahead or half a mile ahead, then we were the 
leading vessel and had the absolute right of way. 

What does Capt. Hains say about that? He didn’t seem 
to be in any doubt. I am now asking your Honor’s attention 
to his view of it, his version. He said, at first that we “were 
near the Stone Beacon.” ‘Then he measured and found that 
whereas he was three miles off we at this point would be three 
and a half miles off. And when his attention was called to 
the impossibility of a slower ship making the three and a half 
miles while the faster one was making the three miles, he asked 
to re-measure and found it was two miles and a half. Where 
two vessels are sailing to a common point of destination for 
which they are both making, without deviation, isn’t the ves- 
sel that is half a mile nearer to the objective point, the vessel 
ahead, in any construction that can possibly be given to that 
rule? I submit there can be no doubt of it. 

Now, we come to the more critical point around which it 
seems to me the whole inquiry as to this collision centers, and 
that is the time of the exchange of whistles. Those whistles 
bound the parties from that time forward; that we both agree. 
What do they bind them to? These rules certainly say one 
short blast means, “I am directing my course to starboard”; 
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two short blasts, “I am directing my course to port’; and 
if these signals are used the course of the ship must be in 
exact accordance with the signal made. 

What did the Aurania mean when she gave her one whistle? 
Capt. Hains says he meant a great deal—a great deal more 
than is in that rule; a great deal more than could possibly 
have been imagined by Capt. Irving or his pilot in charge of 
the Republic. What was that? Why, he says, “I meant not - 
only that I was going to keep upon my starboard hand, but 
I meant to indicate to him that I was going to pass him if there 
was speed enough in my vessel to do it, wherever I could find 
him.” 

Was there anything in that whistle that could convey any 
such idea as that to Capt. Irving? Most assuredly not. All 
that is conveyed to the other vessel is what the rule says—‘“I 
am going to keep to the starboard.” And when Capt. Irving 
replied with his two whistles that he was going to the port, 
what did he mean? Was it an assent that Capt. Hains might 
try to pass him in that narrow passway, if he could? No. 
There was nothing in the whistle to indicate that to him. 

That Capt. Hains meant all that when he whistled, and that 
he had in his mind so much more than the whistle could con- 
vey, let me read once more what he said in his statement be- 
fore the Receiver of Wrecks about the meaning of his whistle: 

“Our pilot blew one blast of our steam whistle. The Re- 
public answered by sounding her whistle twice, our one whistle 
indicating that we were going to keep on our course and pass 
him on the starboard side.” 

What did keeping to the starboard mean to these two ves- 
sels, one of which had already straightened on her course, 
while the other was swinging to straighten on her course for 
a buoy about a mile or a mile and a quarter in advance? “Keep- 
ing to the starboard” meant keeping to the starboard side of 
the channel down which they were going; and “keeping to 
the port hand” meant keeping to the port side of the channel 
down which they were going; and it is impossible for hu-. 
man wit to give to those. signals any other meaning than that. 
Without that, or short of that, the language indicated by the 
signal is utterly meaningless. 
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I call your Honor’s attention to the fact that that whistle 
could not possibly indicate to Capt. Irving what Capt. Hains, 
Says was in his own mind as to its indication—that he was going 
to pass him if he could. 

What had Capt. Irving a right to rely upon if he was the 
leading ship—which is the thing to be determined here? Why, 
that keeping down the right hand side of the channel for the 
Aurania and down the left hand of the channel for the Republic 
if it was demonstrated that he was, as we claim he was, the 
leading ship—the Aurania would give way to let him pass and 
not obstruct his course, unless your Honor shall find that it is 
permissible for two vessels to go by that buoy together, in 
which case one should be on the south of the buoy and the 
other on the north of the buoy. That is what the signals meant. 

Before considering, with reference especially to this photo- 
graph and the evidence in the case, exactly what they did from 
the time they whistled, or exactly where they were at the time 
they whistled, I wish to proceed a moment to the other end 
of the catastrophe of which that was the beginning. 

We know some things very certainly about this case. One, 
and perhaps the only one that everybody is agreed upon, 
that there was a collision; that these two vessels, starting from 
the points where they were when they whistled, did come to- 
gether, and I think we know where they came together. 

They came together when the stem of the Aurania was about 
100 feet short of the inner Fairway Buoy; and the point at 
which they came together was 440 feet aft of that, leaving 
about 50 feet for the lap over on the quarter of the Aurania. 
So that within a few feet we can be positively certain that 500 
feet this side of the Fairway Buoy those two vessels touched. 

I think also there is another pretty clear fact in evidence, 
substantially agreed to by every witness and by all the counsel. 
That is, that from the time when the Republic answered the 
Aurania’s whistle—which on the one hand we claim was as 
quickly as the hand of a man could pull the whistle, and on 
the other, Capt. Hains says it was half a minute after he 
whistled, which difference I think is accounted for largely by 
the time the sound took in traveling—from that time down to 


ed 
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the time of the collision was at least five minutes. That it was 
six perhaps we should not agree, but it was at least five minutes. 

The Court: You both agree to that. 

Mr. Choate: Now given that time, and that point, and the 
speeds, and the case is settled again. In five minutes, with 
her fourteen or fourteen and a half knot speed, we know exact- 
ly what distance, without any slackening of speed—for there 
was no slackening of speed—the Aurania would travel to reach 
that point. And given the same elements, and the Republic 
with her eleven and a half knots, and you have an equally 
ascertainable, absolutely ascertainable result. 

You find, by dividing by the time as applied to the speed of 
the respective vessels, that the Aurania made her mile and a 
quarter to a mile made by the Republic; or in proportion, 
according as it was a little more or less of actual distance from 
the one point to the other. And that corresponds exactly, if 
your Honor please, to what Capt. Hains said he found when 
he measured, that we were half a mile nearer the buoy than he 
was. 

So that starting at the point where Capt. Hains first caught 
the Republic in his eye, with the Republic half a mile ahead; 
when the whistles were exchanged—and they knew they were 
both making for the same objective point, as they had agreed, 
and in manner as they had agreed—we know that the Republic 
was from a quarter to a third of a mile ahead still; which would 
correspond very nearly with the ascertained difference of speed 
and space they had gone over since the three mile point was first 
fixed by Capt. Hains. 

Now, if your Honor please, there is another thing in re- 
gard to this question of speed and the overtaking vessel—which 
is ascertainable upon the evidence without dispute; and I 
prefer to argue my case chiefly upon the evidence of the cap- 
tain, pilot and quartermasters of the Aurania—which condemns 
their vessel, in my judgment, utterly. 

What is that point which is ascertainable? Given that dis- 
tance, the larger distance that the Aurania was to make from 
the interchange of signals, and it is exactly ascertainable from 
the evidence when that difference was overcome. And I submit 
to your Honor that it was at a point about 800 feet this side 
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of the point of the collision. That is to say, the Aurania hav- 
ing a mile and a quarter to make; and the Republic having 
a mile to make, the difference between them was not overcome 
until they were within 800 feet of the point where they actual- 
ly collided. And if that proves to be the case there is no diffi- 
culty in determining which was the overtaking vessel and 
which was overtaken. 

Capt. Hains was very carefully examined on that point, 
and your Honor will find it on pages 285, 287 and 288 of his 
testimony as printed. There it appears that he did take par- 
ticular notice of it. He testified to the overhauling of the 
Republic by the Aurania. He admitted that there was a time 
when they were exactly even; he admitted that that was when 
they were exactly abeam and equally distant from the objective 
point for which they were both making. And that was when, as 
I have said, there were in addition to the 500 feet which was 
estimated for the distance from the Fairway Buoy to the point 
of the collision, some 800 feet further from the Fairway Buoy, 
making 1300 feet. 

I asked Capt. Hains if he thought, when he had taken the 
lead, between Bedloe’s Island and Robbin’s Reef, and turned 
into the Horse-Shoe Channel and was three-quarters of a 
mile or a mile and a half ahead of the Republic, that she had 
any right to come down the Swash and cut him off. “Cut him 
off” is the expression that, is used by one or two of the wit- 
nesses as to what the Republic actually. did; which means 
of course, that she got ahead of the Aurania. Capt. Hains 
says, “Why, yes; if he is fast enough he may do so.” 

Now what does his counsel say? His counsel says, “I claim 
as a matter of law that when we got into the Main Channel, 
a mile, or whatever the distance was, ahead of the Republic, 
that made us the leading vessel going down through Gedney 
Channel.” 

That is the theory on which this case was conducted, and it 
is avowed now as a positive legal right on their part. But, if 
your Honor please, suppose the Main Channel instead of being 
two-and-a-half or three miles around, had been ten miles around 
or fifty around. The same law must apply 1 suppose; when 
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she takes the lead going out of the harbor, no matter how round- 
about, how unusual, how distant a course she sees fit to take 
away from the shortest trip that might be made, no other ves- 
sel coming behind her has a right to cut her off and take ad- 
vantage of the shorter exit and go out before her. 

Mr. Owen: We don’t say that. She has the right, but she 
is bound by the rules. 

Mr. Choate: I say to my friends that we overtook the Au- 
rania when she had chosen to go the more roundabout way 
and we, coming to the point of departure of those ways, were 
half a mile nearer the Fairway Buoy than she; we, going 
straight for the Fairway Buoy and she going around for the 
Fairway Buoy; the furthest way around was not the nearest 
way home. We took the nearest way home and had a right to 
keep it. 

If your Honor please, I wish to settle another point which 
seems to me capable of very clear demonstration. About 
this porting. My learned friend claims, upon what seems to 
me very flimsy evidence, that we ported our helm and so brought 
the two vessels together. - 

Well, there are two witnesses, seamen on board of the Au- 
rania, who say they saw our man at the wheel port his helm. 
Your Honor has observed the movements of that wheel as 
manned here in Court by the model that has been rigged, and 
you can judge how much reliance or value is to be placed 
upon evidence of that sort. Supposing they saw him starboard 
the wheel and right himself or right the wheel. ‘That is all 
the evidence there is of the porting of our wheel. But my 
learned friend contends most vociferously that we did, be- 
cause it seemed to the people on the Aurania that the head of 
the Republic fell into the quarter of the Aurania as if she 
had ported her helm. And that may be said to be the evidence 
of pretty much all the witnesses that are drawn from the deck 
of the Aurania. But singularly enough all the witnesses that 
are drawn from the deck of the Republic give you the correla- 
tive appearance, that they came together as if the stern of the 
Aurania fell into the bow of the Republic. Isn’t there room for 
an optical illusion there? 
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Your Honor has many a time, I dare say, stood upon a 
wharf when a steamer was approaching, anxiously waiting 
for it to arrive that you might get on board. When it is a 
mile, half a mile, a third of a mile, a quarter of a mile away, it 
doesn’t really seem to approach at all. But in the last few feet, 
when it absolutely fills your eye so that nothing else can enter it 
—50 or 100 or 150 feet from you—it seems to approach at aston- 
ishingly accelerated velocity. Your eye is fixed upon the mo- 
tion of the ship and takes in nothing else. So, when there are 
on the bow of one steamer and on the quarter of another steam- 
er persons each observing the other, as in this case, each in- 
vests the approaching object with all the velocity there is, with 
the combined movement and speed of both the vessels. 

So that I submit to your Honor that this evidence, drawn 
from the appearance of how they came together, is no more 
evidence when drawn from the Aurania that the Republic port- 
ed her helm, than when drawn from the Republic that the 
Aurania ported her helm. 

Well, now, the Republic did something, didn’t she? And, as 
Mr. Wheeler has well pointed out to your Honor, what she did 
before her head appeared to fall right into the Aurania didn’t 
affect her heading to any such degree, so that the steamers 
were not converging approximately two points, as testified to 
by Mr. Stephens. The inevitable result to be drawn from his 
observation before she began to fall in, as he stood there twelve 
feet from the bow of the Aurania, was that she was pointing 
to some part forward of the bridge of the Aurania; and it 
is impossible but that it should be so. 

What had she done before that? Here again I appeal to Capt. 
Hains. ‘There is a very remarkable contradiction in his testi- 
mony. If what he said before the Receiver of Wrecks, and 
in the official log was true, he is all afloat, and they are all 
afloat, in the evidence that they have given here. 

I will demonstrate this on Capt. Hains’ testimony: ‘That the 
story of the Republic’s porting is made, I won’t say out of 
whole cloth, because that is invidious, but it is made out of the 
pure imagination of the counsel for the Aurania. 

Capt. Hains does utterly disprove that it was possible for 
the Republic to have ported. 
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I read first from his statement before the Receiver of Wrecks, 
at page 291: 

“We continued on our course for the Fairway Buoy, still 
steering east. The Republic was abaft our port beam, steering 
east southeast, and distant from our vessel about one hundred 
sixty or one hundred seventy yards—‘yards’ your Honor will 
notice not feet—‘when suddenly the vessel’s head (the Repub- 
lic) turned to starboard, and although I hailed her to keep 
clear and starboard her helm, she struck us on the port quarter 
about fifty feet from the stern.’ ” 

And in the official log, which he signed, he says: 

“After passing Sandy Hook and steering to cross the Bar in 
Gedney’s channel, ship’s head east, and near the inner Fairway 
Buoy, the Steamship Republic—also outward bound and on 
our port beam at the time—ported her helm.” ° 

There is no doubt about the time, it was when they were 
near the Fairway Buoy and about one hundred sixty or one 
hundred seventy yards, as he said, distant from the Aurania. 

Was that any inadvertence on the part of Capt. Hains in his 
statement to the Receiver of Wrecks? Didn’t he know what 
he was talking about? Perfectly well. Because, having drawn 
his attention to it and haying read that sentence again to him I 
asked him (p. 291): 

“Q. Did you state that before the Receiver of Wrecks? 
A. Yes, sir. Q. And you believed it to be true? A. To the 
best of my knowledge and belief. ©. Now isn’t it true that the 
time when, as you claim, she ported her helm, was when the 
vessels were distant apart one hundred sixty or one hundred 
and seventy yards? A. About that.” 

If I know what a hundred sixty or a hundred seventy yards . 
is, that is five hundred feet. Now that is their story: that is 
the charge on which this answer was drawn; that is the theory 
on which they propose to defend this case—that we ported 
our helm when the vessels were wide apart, one hundred sixty 
or one hundred seventy yards, and suddenly bolted into her. 

And your Honor sees how my learned friend was able to 
argue that possibly we might have intended to go under their 
stern; because if they were really one hundred and sixty 
or one hundred and seventy yards off when we ported we 
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might intend to go under her stern; that might be a possible 
manceuvre. But to port our helm if we were only a hundred 
feet off would be the way to run into her and not the way to 
run under her stern. 

This was a vital and an essential part of their case, to make 
us one hundred and sixty or one hundred and seventy yards 
off when they were to charge that we ported our helm. 

I will demonstrate from his own evidence that it was abso- 
lutely untrue, and that we didn’t port at all. 

After stating his speed (p. 262) as fourteen knots, and a 
divergence of a point and a half in their converging courses 
he testifies : 

“Did you notice any other change in the course of the Re- 
public before the collision?’’—this is another change, after 
she had straightened for the Fairway Buoy—‘‘A. Yes, I no- 
ticed her starboard. Q. And what effect did that have as to 
the courses of the two vessels? A. Very nearly parallel.” 

Now as to how near parallel it was your Honor can go back 
to Stephen’s testimony. It didn’t bring them parallel, they 
never were parallel except for the instant. They were not so 
parallel after the starboarding had had its full effect but that 
the Republic pointed in to the Aurania. 

(Continuing reading, p. 263.) 

“Q. Can you tell about how far apart the vessels were at 
that time? ”’—your Honor, bear in mind one hundred and sixty 
or one hundred and seventy yards when they say we ported— 
“A, About two hundred and fifty feet to three hundred feet; 
you couldn’t judge distances accurately. Q. Can you tell about 
what part of the Republic was abreast of what part of the 
Aurania at that time?” 

And here again. I call the special attention of my learned 
friend because here he is coming to a particularity which Capt. 
Hains was perfectly capable of noticing. 

“A. Her stem was at our bridge where I was standing.” 

Think of that, your Honor, he saw us starboarding, saw 
the effect upon the head of our vessel of starboarding, when 
we were two hundred and fifty feet apart, as he now says, and 
when the Republic’s stem was just where he was at his bridge 
—one hundred and seventy feet from his stem. 
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“Q. How far .do you think you were from the inner Fair- 
way Buoy at that time? A. A long ship’s length. Q. When 
you say a long ship’s length, do you mean your own ship? AS 
Five hundred feet; six hundred feet. Q. That is, from the 
Aurania’s stem to the Fairway Buoy?” And Mr. Owen an- 
swers for him, “Yes.” 

Then, when we starboarded our helm he saw the effect of at; 
to bring the vessels from the two points, or the twenty-five 
degrees, or whatever it was that they had previously been con- 
verging, to something nearer parallel. His stem was within 

five hundred feet of the Fairway Buoy and it didn’t advance 
' from that time but three hundred and fifty or four hundred 
feet until the collision. 

Now, if you know how long it took the Aurania to go three 
hundred and fifty or four hundred feet you know how long it 
was from the time we starboarded and he saw it, until the col- 
lision. It took the Aurania to go that three hundred and fifty 
or four hundred feet less than a third of a minute. If she was 
going fifteen knots, it would take her a fourth of a minute; 
and it is in that third or quarter of a minute that they say, 
on their part, that having starboarded we ported and brought 
about the collision. 

Now see if I am right on that. Capt. Hains was on the bridge 
all the time, and, he says (p. 263): 

“We made no change, the Aurania made no change. Q. 
After the Republic’s stem got abreast of your bridge, what did 
you notice? A. We went a little way, and then the Republic 
suddenly ported into us.” 

Now, “a little way” didn’t satisfy my brother Owen, be- 
cause there was such a very little way, only three hundred and 
fifty feet between the place where the Aurania was when her 
captain saw us starboard, and the time of the collision—and so 
the witness added this, to show what he meant by “a little way’: 
“She got abait my bridge, just a trifle, and then she suddenly 
ported into us.” 

Mr. Owen was hard to satisfy on that. I suppose he saw the 
predicament in which Capt. Hains was placing us, we star- 
boarding within a third of a minute of the collision; so he asked 
this question (p. 263, fo. 789): 
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“Q. Could you tell near whereabouts on your ship, or what 
point on your ship the stem of the Republic was abreast of 
at that time? A. About the funnel; perhaps between the 
two funnels.” 

And to show that he was not mistaken, that this starboarding 
hadn’t brought us any nearer, as of course it hadn’t: 

“Q. How far do you think the Republic was away at the time 
you noticed that she suddenly ported? A. Two hundred and 
fifty feet, I suppose.” 

Now then, given the Aurania passing the stem of the Re- 
public from her own bridge to the place half way between her 
funnels, and you will find out just how far she had gone after 
he saw the effect of our starboarding, and before the porting. 
It is about seventy feet. Estimate eleven and a half and four- 
teen knots respectively ; find how long it would take her to gain 
seventy feet, and again you have the measure of time between 
our acknowledged starboarding and what they say was the 
porting; a fifth of a minute. 

Now you are getting down pretty close to the collision. And 
then, if your Honor finds that she came down upon our course, 
upon our track and was where she had no right to be, and we 
starboarded within a third of a minute of the collision and we 
ported within a fifth of a minute of the collision, why the law 
does not impute that to us as a fault. It is all her fault from 
the time she encroached upon our course, as she had no right 
to do. 

But, if your Honor please, I said that it would be demon- 
strated by this evidence as impossible that we ported. ‘There 
was but one movement of our wheel observed, was there? And 
that was starboarding. Capt. Hains saw it, his two seamen 
down on his deck saw it, and they thought it was porting. He 
didn’t think it was porting because he saw the head fall off a 
little. ' 

I call your Honor’s attention to Capt. Watson’s statement 
about a vessel under reversed engines, that for the first minute 
the effect of the helm is small. (A. p. 347, fo. 1041.) 

When the Republic starboarded she was going ahead. Your 
Honor asked in our hearing, about how much canting of the 
head, as a general rule, would follow the starboarding or port- 
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ing of the wheel if it was hard over. This starboarding prob- 
ably was not hard over; and you can judge something of how 
much it affected her héad so as to bring the courses more near- 
ly parallel, by going back to Stephens’ testimony. Because 
when Stephens saw her begin to cant and fall in to the Au- 
rania, or the Aurania to fall to the Republic, whichever it was, 
she had got through starboarding. The full effect of the star- 
boarding, or whatever it was that Capt. Hains saw, had been 
accomplished. 

Was there any time for any porting after that starboarding 
was accomplished, before the collision? 

There was five seconds from the time that the order to star- 
board was given until the order to reverse the engines. Between 
the time the engines were reversed and the striking of the two 
vessels, there was time for twelve revolutions of the engines. 
He certainly had his wheel over to starboard when the engines 
were reversed. Could he get his wheel over to port and turn 
the head of that vessel at all, with engines reversed, while 
those twelve revolutions were being made? I submit to your 
Honor that it was an impossibility that there could have been 
any porting to affect the course of that vessel, between the 
time when Capt. Hains distinctly admits that we starboarded, 
and that our vessel showed some effect of it, and the time when 
the two vessels came together. And I implore Mr. Owen to 
show, in that interval of time, what opportunity there was for 
porting. 

They say that starboarding was way back when they wer 
down in the Swash. But here is Judge Hains who overrules 
Judge Owen on that. 

I differ wholly from the learned counsel on the other side 
as to the distance those two vessels were apart from bodily 
contact when the stern of one began to fall into the stem 
of the other, or vice versa. The general consent of the evidence 
on the part of the libelants as taken in London is, that when 
they approached that point where the two vessels seemed to 
be coming rapidly together, they were from forty to eighty feet 
apart. If they had been two hundred and fifty feet apart, 


it is practically impossible to explain how they could have 
come together at all. 
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Your Honor must judge of this case from the effect of all 
the evidence together, and the only reasonable result that can be 
arrived at, as to the distance of those two vessels apart when 
the bow of one began to swing towards the stern of the other, 
is that it wasn’t more than about a hundred feet. Of course 
all these details will be elaborated in the briefs that we shall 
be permitted to hand to your Honor. But there is a great 
deal of evidence in this case tending to show that is the fact. 

I never could understand, and counsel couldn’t explain, if 
they were a hundred and sixty or a hundred and seventy yards 
apart when it was supposed that we ported, how that could 
bring them together. 

Mr. Owen. We don’t say you ported then. 

Mr. Choate: Capt. Hains has said it three or four times 
under oath, that they were one hundred and sixty or one hun- 
dred and seventy yards apart when we ported; and it now 
appears demonstrated, upon his testimony, that when we made 
what he admits was the previous manceuvre of starboarding, 
we were two hundred and fifty feet apart and then ran on some 
time, getting nearer together all the time. 

Now, if your Honor please, might there have been some- 
thing else to bring them together? Was there any remissness on 
the part of those in charge of the Aurania? Well, there was. 

Was there any failure to observe what they were about, so 
as to remember it? Yes; there was. 

Who were the important men on the part of the Aurania 
of whom that was true? ‘The pilot was one very important 
man, wasn’t he? And the other was the quartermaster, who 
had his hand on the wheel. 

Now, a circumstance has happened in regard to the pilot 
that shows that his mind wasn’t on his work at that time. At 
3:25 their log shows “half speed” —the moment of the collision! 
Who gave that order—the pilot? “Yes,” he says, “I must have 
given it, but I don’t remember anything about it, not a thing.” 

Well, how was it with the quartermaster at his wheel? Was 
he with sole intent upon the wheel and upon the vessel’s course? 
I think not. He couldn’t help looking after the coming to- 
gether of the vessels. (I read from page 53): 

“Q. Did you look round, after you saw the change in the Re- 
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public’s course, and see the collision? A. Well, I naturally 
looked round out of the wheelhouse. Q. And saw how the 
vessels came together? A. Yes; I could not resist it.” 

When and how long did he look? Why, he looked all the 
time that they were coming into each other. He wasn’t mind- 
ing his helm then, was he? You can’t watch the helm and watch 
the contact of the two vessels; that is an. utter impossibility, 
and it needs no apology. “I could not resist it.” Very few 
men would probably have the nerve to resist at such a critical 
moment as that. ‘ 

Your Honor sees the quartermaster was watching the two 
vessels as they came together instead of watching his wheel. 
His evidence on that point (page 60) is: ; 

“Q. What time were you speaking of when you said that if 
you had ported it would have contributed to the collision? A. 
When they were near each other. Q. How would it have con- 
tributed? A. It would have drawn our quarter up towards 
her.” 

Now, isn’t it quite possible that, drifting up one hundred feet 
a minute with the tide, the pilot and quartermaster, who had 
charge of the wheel together—the one to order and the other to 
obey—both being remiss, as this evidence has shown, may 
it not be that they cannot tell any more exactly when they 
ported their helm than when they gave that order to half speed? 

The pilot says that he can’t tell when he gaye that order 
to port. But his learned counsel admitted, in your presence, 
that immediately after the collision their wheel was hard aport. 
How did it get there? If it was hard aport immediately after 
the collision, they put it there before. It is just as open for you 
to find upon this evidence, and more, too, that the \Aurania 
ported, than that the Republic did, to bring about this collision. 

How did the vessels come together? I am not going into 
that intricate maze of evidence by the experts, the mechanics 
who examined the bow of one and the stern of the other. The 
Aurania was vastly the larger and heavier vessel; and what 
happened to the Republic as a consequence of the blow'? The 
Aurania wasn’t damaged, to speak of. ‘The Republic’s bow 
was shattered, as if she had received a sidelong blow: along 
her bow, from the Aurania. But leaving that open to dispute, 
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this is not—that the Republic’s stem was canted four points ; 
because immediately after the collision the people on board 
of her saw the Fairway Buoy four points on their starboard 
hand. 

Now, they say on their part, as an explanation of why they 
were to the north of the Fairway Buoy, that their stern must 
have been canted out so as to drive the bow forty or fifty feet 
to pass clear to the northward of the Fairway Buoy. Nobody 
saw any such canting of the Aurania’s head. That she did 
pass to the northward of the Fairway Buoy I have no doubt. 
But is there any ground for the suggestion that the stern of 
the heavier and larger vessel was materially canted by the con- 
tact of this collision to carry her head to port, when it is per- 
fectly obvious that the principal effect of the impact was up- 
on the Republic, the lighter and smaller vessel, as you would 
naturally expect it would be? 

That being the situation at the time of the collision, and 
the order of events that happened immediately before the 
collision, I proceed to the next very interesting inquiry in 
the case, which in my judgment overrules entirely the import- 
ance of those orders at the very last—how did those two ves- 
sels get to the place of collision together? 

We are under no obligations to account for movements at 
the last. We may suggest theories but we are not under any 
obligation to establish one or the other, if by the fault of the 
Aurania she crowded in and encroached upon the course of the 
Republic and was where she ought not to be, but where the Re- 
public ought to be. 

Recurring again to your Honor’s suggestion at the early 
part of the trial, that if there were twelve hundred feet of 
water in that channel there was room for both; and again in- 
sisting, as I do most strenuously, that to pass that Fairway Buoy 
there was not room for both, that it would be but an encour- 
agement for shipwreck and collision 1f your Honor should so 
hold, this I think is clear; that at any rate there was not room 
for both to the north of the Fairway Buoy. 

One or the other belonged there. They certainly didn’t both 
belong there, and there they were, with no intention as yet at 
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the time of the collision, on the part of the pilot of the Aurania, 
to go to the south of the Fairway Buoy. 
How came they there? Had the Aurania, under the bargain 


that she had made when the whistles were exchanged, any 


right to be there? Had the Republic, under that bargain, any 
right to be anywhere else? Why, if the Court please, when 
those signals were exchanged didn’t they agree, the one to go 
to the right hand of that channel as long as they were in it 
together, and the other to keep to the left of it? We say they 
did. We say a violation of that agreement brought the Au- 
rania where she was at the time when the Republic felt com- 
pelled to starboard to get out of her way; when she, the 
Aurania, was bound to keep out of the Republic’s way. That 
alone was sufficient to throw the whole responsibility of this 
collision upon the Aurania. 

Now the pilot of the Aurania pretended, on his direct exam- 
ination, that the reason he didn’t keep any more to the right was 
two-fold. This he did testify, and your Honor won’t forget 
it, that he had no idea of going to the south of the Fairway 
Buoy, or directing his course to the south of the Fairway Buoy, 
until his stem should be so near to it that he should just go to 
the south of it without running over it. 

That was to make a more convenient curve. I don’t think 
your Honor is to allow the convenience of curves of the Cun- 
arders to justify running over all the other steamers of the 
world. 

The pilot of the Aurania says he kept as close to the right 
bank of the channel, all the way down, as he safely could, and 
we say that is obviously untrue. There is not anywhere in 
New York waters more freedom and abundance of water than 
on his right hand all the way down until just before you get to 
the Fairway Buoy. 

Capt. Hains repeated the same story. He didn’t volunteer it; 
but I read to him the question and answer of the pilot and 
said, “Do you agree to that? Yes, I do. Well now, what do 
you mean by that? I mean as near as we could safely go to the 
right hand of the channel and not let go our hold on Fairway 
Buoy:” that is to say without altering his heading, it was as 
near as he could go. 
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That had but.one meaning—“I couldn’t keep pointing to the 
Fairway Buoy and get any nearer to the right.” Consistent 
with his never changing his heading, deflecting it a quarter of 
a point or a half point or the least particle from that which he 
claimed with the Fairway Buoy as his objective object. ‘That 
is what he meant—“I will keep for that Fairway Buoy, and I 
will keep for it just as if there were no other steamer in this 
channel;” and that is exactly the spirit in which he went on. 

I submit that that excuse for their being over on our side of 
the channel—ours by law, ours by agreement, ours by neces- 
sity—absolutely fails them. And when you find them over there 
to the north of the Fairway Buoy—when you find them there, 
you find them guilty of the whole collision and all its conse- 
quences, 

‘And in that behalf let me say that Capt. Hains doesn’t shrink 
from the responsibility. He assumes the responsibility for 
every act and every piece of non-action on the part of his 
pilot. He approved it. He approved of what the pilot did, and 
of what he didn’t do; and he was asserting his right to go 
alone through the Gedney Channel as if there were no other 
vessel then there. 

Did your Honor notice this official log as to how the Au- 
rania was steering, and for what purpose, at the time of the 
collision? They say, “Oh, we had not ported; we were going 
on our course for the Fairway Buoy when the Republic struck 
us' and deflected us from that course so that we had to head 
more to the north.”’ Did you ever read this official log as to how 
they were steering, and for what, at the time of the actual 
collision? Let me read it again: 

“After passing Sandy Hook and steering to cross the bar 
in Gedney’s Channel, ship’s head east, and near the inner Fair- 
way Buoy, the Steamship Republic—also outward bound and 
on our port beam at the time—ported her helm and struck our 
ship on the port quarter.” 

Now will my learned friend show me how steering to cross 
the bar means anything else than steering east in the vicinity of 
Fairway Buoy? To cross the bar outside it means. And how 
could she by any possibility have been steering east except for 
that purpose, then and there? 
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I say that this official log is an admission on the part of all 
the responsible people concerned on that vessel that she had 
ported before the collision. She was steering to cross the bar ; 
she was steering east. ; 

Now you have got her course from her pilot, heading, not 
to cross the bar, but for the Fairway Buoy. Her pilot gives 
you her course from the time they straightened after turning 
the Southwest Spit. He gives it by two items that are not 
to be mistaken, each confirmatory of the other. First, that he 
kept in sight the bearings on the land behind him; that is 
perfectly clear. Second, that he aimed for the Fairway Buoy. 
Now what is the course? East by north, one-eighth north. 
Now, when according to this official log, at the time of the 
collision they were steering to cross the bar, heading east, they 
were not steering for the Fairway Buoy, east by north one- 
eighth north. East will begin to take you past the buoy, and 
then you go further to the south to get over the bar. 

But I was calling your Honor’s attention to how they got 
where they had no business to be, over on our side of the 
channel. Is there any doubt that that was our side of the 
channel and that we were there? What do all the people on 
our vessel say? Why, that we were within two hundred or 
two hundred and fifty feet of the bank as we went along there, 
approaching the point of the collision. I suppose that the pilot 
and Capt. Irving are perfectly competent to say how near the 
bank they were; I assume that. I don’t know enough about 
navigating to overrule everything that the navigators say. My 
friends upon the other side do. But the pilot and Capt. Irving 
say, and all the evidence upon our side is, that we were as 
near to the north bank as we could safely go. Is there any 
evidence on their part to confirm it? Yes; the evidence of 
their pilot. I would like to read that to the Court. He says 
(A. p. 237, fol. 709): “I said, I saw her rolling; I thought 
she was near the bottom, or not the bottom; I said shoal 
ground; those were the words.” That certainly was going 
as near to the bank as she could. Could there be confirmation 
stronger than that, of our having adhered to our part of the 
bargain? And if we did, how but by a violation of it, could 
they have got over where they were? Well, it is perfectly 
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obvious from the testimony of their pilot how it was. How did 
they get there? Why from the determination of the master 
and pilot of that vessel to go for the Fairway Buoy just as if 
there were no other vessel there. 

Let me call your Honor’s attention to what their quarter- 
master, who was at the wheel, said about that (page 55): 

“Q. Is there not a regular side on which to pass that buoy? 
A. Sometimes it is passed on one side and sometimes on the 
other. ©. That you say? A. Yes. OQ. Is it not the usual 
practice to leave the buoy on the starboard hand? <A. Leave 
the buoy on the starboard hand—that is the usual practice. Q. 
From the position in which you had the buoy, should you not 
have had to starboard a trifle to pass it on your starboard 
hand? A. No, sir; I believe she would have gone clear, as the 
buoy appeared to me. Q. Did the buoy appear to you, then, 
withal on your starboard bow? A. The buoy appeared to me 
standing on the portside of the helm, ahead. I think she would 
have cleared it. She might, possibly, have had to starboard.” 

And Dickenson (page 69) says: 

“Q. Do I understand you that when you got over to the port- 
side you saw the Fairway Buoy? A. When I got to the port- 
side? Q. Yes. A. No, sir; I saw the Fairway Buoy under- 
neath the boat. ©. When you were on the starboard side lac- 
ing the boat cover? A. Yes; when I was on the starboard side. 
Q. And was that buoy on your starboard bow? A. No; if 
anything it was ahead, little on the starboard bow—very little. 
Q. Enough for you to notice it? A- Enough for me to no- 
tice it, and no more.” 

What right had they—after the signal had been given, and © 
under that rule of law which says that when they give a signal 
the course of the ship must be in accordance with the signal 
made—what right had they to steer such a course? 

They say they couldn’t go more to the right without losing 
their course. All that means is, without ceasing to point direct- 
ly for the Fairway Buoy, on their starboard bow. One of the 
witnesses says there were only one hundred and fifty feet, 
another says two hundred feet to the northward of the Fair- 
way Buoy, where it was safe for such steamers to go, and 
no more. Isn’t that worse than a blunder—isn’t it a crime on 
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their part to come over on our side under such circumstances, 
and after such an agreement, and under such rules? 

Now, as to the course of their vessel. Is there any doubt 
about it? What was it? East by north and more to the north- 
ward; while ours, as we claim upon all the testimony, was 
east by south. I don’t know how any piece of evidence in a 
collision case can be accepted as true, if you don’t accept the 
testimony of their pilot as to their course. From the simple de- 
sire to keep their own way, without knowing or caring where 
we were, or where we were going, they took a course as if there 
were nobody else in the channel. © 

And then we invoke the well established rule, that what hap- 
pens in the jaws of a collision, is of no consequence, if the par- 
ties are brought into the jaws of the collision by fault on one 
part? 

I now call the attention of the Court to this photograph, 
which has made such a conspicuous figure in this case, and for 
which my learned friends think it worth while to abandon the 
evidence, and claim that your Honor ought to shut your eyes 
and decide this case by the statements of the photographer 
and the results of his work without any regard to the great 
body of the evidence. ; 

Assuming, now, that that photograph shows those vessels to 
be seven hundred and twenty feet apart, the question is, wheth- 
er it was taken, as we claim, just about a minute before the 
collision, one to two minutes before the collision; or was it five 
minutes before the collision, as they claim? Now, what is their 
theory? They say it was five minutes, and that it must have 
been when we were up by the Swash, and must have been 
about the time of the whistling, because the photographer says 
it was five minutes; and on the whole, they are satisfied it was 
five minutes, because at any other time it wouldn’t be of any use 
to them. 

What does it show? It shows the Aurania’s bow a little 
ahead of the Republic’s, does it not? They tried to wriggle 
out of that, but your Honor showed (when counsel were up at 
your desk figuring over it) that it represented the Aurania’s 
bow being ahead. 
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Now, I will put to them the same kind of question that I did 
to Capt. Hains. If that photograph was taken when those 
two vessels were five minutes from the Fairway Buoy, and the 
Aurania was then ahead, or they were neck and neck for the 
buoy, how did the collision happen? If the Aurania was 
going three knots faster than the Republic she gained on her 
three hundred and four feet in a minute; if she was going 
two and a half knots faster than the Republic, she gained on 
her two hundred and fifty-three feet in a minute; if she was 
going two knots faster, she gained two hundred and two feet in 
a minute; and if only one and a half knots faster, she gained 
one hundred and fifty-two feet in a minute. Now, how far 
ahead was she at the time of the collision? Why even at one and 
a half knots—their impossible theory of difference of time— 
she would have been seven hundred and fifty feet ahead at 
the time of the collision; and at our computation of speed— 
which I believe to be the only reliable one—she would have 
been one thousand five hundred and twenty feet ahead. You 
can’t get any diagrams in here ‘that won’t work both ways. 

Was it possible for the vessels to come together as they did 
if they were one minute or something over apart at the time 
of the photograph, and to overcome this lateral distance of 
seven hundred and twenty feet? I have already stated to your 
Honor my view, that at the time the two vessels began to 
come suddenly together they were apart only a very short dis- 
tance, about a hundred feet. Could they get up to that point 
from being seven hundred and twenty feet apart, on our theory 
that it was a minute before the collision or a little more when 
the photograph was taken? 

There has been nothing here to gainsay Capt. Irving’s testi- 
mony that for every foot gained in forward distance, two feet 
of that lateral distance would disappear, their courses being 
divergent about two points. 

The Court: On the assumption of three knots difference 
in speed. 

Mr. Choate: Yes. 

The Court: ‘That is so; I computed it. 

Mr. Choate: Remembering the meaning of the signals that 
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we should keep to the left bank of the channel; that they 
would keep to the right; the obvious courses, the natural cours- 
es, the courses to be traced on the chart for vessels which at 
this point have given that signal, could you bring the vessels 
anywhere near where he has placed himself on his diagram 
or placed us? Why has claimant’s counsel in his diagram 
brought us down to the south? Why the Aurania up to the 
north? Why, of course, so as to find a place where we would 
be 720 feet apart back by the Swash Channel. He has accom- 
modated our place to his case; forced them into a place for 
the photograph and then said, “Why, they must have been 
there.” 

I have shown your Honor that if they had been there they 
never could have reached the point of collision together; and 
now I say that to get there was absolutely contrary to what they 
had agreed, and to what it was their duty to do; and further, 
that it is contradicted by the great current of evidence in the 
case. Why put us down there—hundreds of feet to the south 
of where we had agreed to go, naturally should go, and where 
the chart told us to go? And why put him hundreds of feet 
to the north of where he had agreed to go, where the chart 
showed him to go, and where he was bound to go? 

If your Honor please, it is possible, by an examination of 
that chart, to take Capt. Hains and his pilot on the Aurania, 
after they had rounded the Southwest Spit, to a point where, 
at fourteen or fifteen knots, they would be five minutes from 
the Fairway Buoy, or from the point of collision, upon the 
course given by pilot Berry of the Aurania; and then to take 
Capt. Irving and his pilot on the Republic, and to put them at 
the distance from the Fairway Buoy that, in the same time they 
would accomplish, and to put them on the chart where they 
would naturally be after rounding and straightening for the 
Fairway Buoy; and then you could measure how far apart they 
were. If that would show 720 feet then my friend’s photograph 
might possibly be used as an argument in the case. 

Instead of that, if the Court please, it is found by measure- 
ment to be over a third of a mile, twenty-two hundred feet. 
Does that harmonize with the evidence in the case on both 
sides, or not? Is there any evidence in this case, outside of 
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that built up by counsel from that photograph, that when the 
Aurania’s whistle was given, or half a minute afterwards 
when they heard the answer from the Republic, the people on 
the Aurania thought she was 720 feet away? Is there any evi- 
dence that anybody on the Republic thought it was 720 feet 
away? Why,no. If your Honor takes that evidence altogether 
it will substantially confirm what you find by the measurements, 
that it was at least one-third of a mile away. 

When this statement was made to the Receiver of Wrecks, 
did our friend Capt. Hains think he was only 720 feet away? 
Let me read his statement again. It is the best thing in the 
case. It is better than photographs. This is the book our ad- 
versary wrote when his memory was fresh on this subject: 

“Said ship was under steam, same officers in charge as above 
stated, steaming about fourteen knots per hour, vessel’s course 
about east. After passing Sandy Hook, the screw steamer 
Republic was seen coming down the Swash Channel on our 
port side, heading about southeast, distant from our vessel 
about two miles; our pilot blew one blast of our steam whistle. 
The Republic answered by sounding her whistle twice; our 
one whistle indicating that we were going to keep on our course 
and pass him on his starboard side.” 

Could Capt. Hains have made that statement if it were pos- 
sible that when they whistled they were only 720 feet away? 
He is giving to the Receiver of Wrecks an account of this 
collision, and he says, in the same breath, that the vessel was 
two miles away and “Our pilot blew one blast of our steam 
whistle.” He commenced with the day and hour, and the 
state of the tide, wind, water, and sea, and he put the distress as 
beginning at 3.20 p. m. Then in four or five minutes the col- 
lision occurred : 

“On Saturday the 19th of September, at 3.30 p. m., the tide 
at that time being flood, the weather fine and the wind in the 
south, blowing a light breeze with no sea, the said ship was 
under steam, same officers in charge as above stated’”—and 
so on. 

I submit with all confidence that Capt. Hains did not know 
anything about this theory deduced from the photographer 
when he made his original statement to the public authorities 
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in England, giving an account of this collision; and above 
all, he did not dream that when the whistles were sounded, 
or a moment after, or within that minute, she was only 720 
feet away. 

Now one word about this angle at which they were sailing. 
I know of no better way than to take each pilot for himself. 
Then if you study the chart and find that is the way vessels 
always go, by that route for that object, you will say, “Why, 
yes, that is correct; there is no reason why it should not be 
correct”; and at that time they were converging, just as Capt. 
Irving says, at a little over two points. That was the steady 


convergence from the time of the whistle until the time of the | 


collision, and in my judgment it was the persistence in that con- 
vergence which brought about the collision. Of course two 
vessels, even the finest steamers in the world, sailing for a 
mile and a quarter against the tide, or with the tide ahead of 
one and on the bow of the other, for a given point, don’t 0 
absolutely as straight as a die. 

When the quartermaster of the Aurania tells you that he 
starboarded and ported a half point or a point as he went along, 
I don’t pretend that it was an absolutely straight line ali the 
way. ‘There may have been times when this convergence was 
over two points, there may have been times when it was a point 
and a half. But you must take the whole mass of evidence 
together; you can’t take it from any one witness, and if you 
reject the pilots you will find it very difficult to fasten upon 
any other witness that you can rely upon. Much less are you 
to take it by forcing the courses to suit this photograph. The 
photograph is true, undoubtedly, at some time, but what the 
time was we fail to know, and we fail to know just the line 
of direction of that camera to the vessel; how it bore to the 
line of the vessel on which it was. 

I have not tried to argue the whole case, much less have I 
tried to handle these mathematical propositions which have 
been brought into it by the other side; but I think I know 
enough about mathematics to know that the correctness of 
the result depends upon the absolute accuracy of each of the 
elements that enters into the calculation; and that, with the 
possible exception of the photograph, there is not a single one of 
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the calculations which has been offered here that doesn’t fall 
utterly to pieces, if you take out of it any one of the supposi- 
tions upon which it does depend. And as, in my judgment 
each one of them depends upon one most cardinal error, 
namely, the imputation of a different speed to the Aurania, 
from that which belonged to her, I expect that when your 
Honor comes to apply your mathematical powers to their solu- 
tion, they will all vanish into empty air and be found to be 
“such stuff as dreams are made of.” And you must come back 
to decide this case, to the evidence—to what the witnesses say; 
and on that it shall depend whether we are to be held or dis- 
charged; whether the Aurania is to be held for all of this 
liability, as we claim. 

On any possible theory that it seems to me these facts will 
sustain, it is an absolute necessity for your Honor to conclude 
that the Aurania was alone in fault, and alone responsible for 
all the damages. Because she was the faster vessel, because 
at the time we rounded the Swash and straightened for the 
Fairway Buoy we were half a mile ahead, because her captain 
admits he then determined to overtake and pass us if his 
speed would permit him to do so. It did permit him to do so, 
so he thought. He came within fifty feet of accomplishing the 
dangerous manceuvre, and there he failed. 

I submit to your Honor that we are entitled to exactly the 
decree we ask for. 
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ROBERT G. INGERSOLL 


SUMMATION FOR THE CONTESTANTS IN THE Davis WILL 
CasE.2 District Court, BuTteE, MONTANA, 
SEPTEMBER 5, 1891 


BIOGRAPHICAL NOTES 


Robert Green Ingersoll was born in Dresden, Yates County, New 
York, on August 11, 1833. In 1843 he moved with his father to 
Illinois. He was admitted to the bar in 1854, and began the prac- 
tice of law in Shawneetown, Illinois. In 1857 he moved to Peoria, 
Illinois, and in 1860 he was defeated for Congress on the Democrat- 
ie ticket. He served in the Civil War from 1862 to 1864, and was 
captured, held prisoner and exchanged. In 1866 he was appointed 
Attorney-General of Illinois. In 1876, in a famous speech, he nom- 
inated James G. Blaine for President. Declining, in 1877, an ap- 
pointment as United States Minister to Germany, he moved to 
Washington, D. C. in 1878, and in 1885 took up his residence in 
New York City. He was brilliantly successful as a platform orator, 
and devoted his later years chiefly to lecturing. He died on July 21, 
1899, in Dobbs Ferry, New York. 


STATEMENT OF FACTS 


Andrew Jackson Davis, son of Asa Davis, was born in Wilbraham, 
Massachusetts, on April 25, 1819. In 1853 he traveled across the 
plains to California, and thence tc Towa, where in Salt Creek Town- 
ship he engaged in farming. In 1864, he moved to Bitter Root Val- 
ley, Gallatin County, Montana, leaving behind him in Iowa, two al- 
leged natural children who figure in this case as Pet Davis and 
Thomas Jefferson Davis. In Montana, he became the owner of 
extensive copper mining properties, among which was the Lexington 
Mine, which he sold for a large price in 1885. When he died on 
March 11, 1890, in Butte City, Silver Bow County, he was reputed 
to be worth four and one-half million dollars, 

John A. Davis, a brother of the deceased, and Henry A. Root, 
a nephew, each petitioned the court in the second Judicial Dis- 
trict, Silver Bow County, to be appointed general administrator 
of the estate. In this contest, on March 18, 1890, John A. Davis 
swore that his brother had died intestate. In April, John A. Davis, 
and certain relatives, who were without funds to prosecute legal 
proceedings, entered into an agreement with another brother, Erwin 
Davis, that in consideration of his furnishing all necessary funds 


1 John A. Davis, Proponent; Henry A, Root and Mrs. Maria Cum- 
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wherewith to employ counsel, ete., not exceeding $200,000, “to prose- 
cute and defend all such actions as might be necessary in order to 
establish the claims of said parties as heirs to the estate of the 
decedent, against the suits, demands, and claims” of Thomas Jeffer- 
son Davis and other claimants, they would pay to Erwin Davis one- 
half of all money and property ultimately derived by them as heirs 
of the decedent. Subsequently, on April 28, 1890, John A. Davis was 
by order of the District Court appointed administrator, letters to be 
issued to him upon his executing a bond and qualifying as adminis- 
trator. Root then appealed to the Supreme Court from that order. 
On June 23, 1890, John A. Davis obtained from Thomas Jefferson 
Davis, the “Iowa boy”, an assignment of all his right, title or inter- 
est in the Davis estate. On the next day, June 24, 1890, John <A. 
Davis filed in the District Court, a will said to have, been just dis- 
covered in Iowa, and he petitioned for the probate thereof and asked 
that he be appointed administrator with the will annexed. Henry 
A. Root and Mrs. Maria Cummings thereupon filed answer to this 
petition, denying the genuineness of the will and resisting its pro- 
bate. This is the “will of 1866”, or the “John A. Davis will,” which 
is the subject matter of Ingersoll’s speech to the jury, printed here- 
with. By this will, John A. Davis would have had control of the 
entire estate. 

The contest over the validity of the will did not come to an end 
until September, 1891. In the meantime, on August 12, 1890, the 
District Court denied the petition of John A. Davis to be appointed 
special administrator, and in his stead appointed James A. Talbott 
requiring a bond of $3,000,000. On November 24, 1890, the appeal 
from the order. of the District Court (April 28, 1890) was heard by 
the Supreme Court, and the order was affirmed (Root v. Davis, 10 
Mont. 228). On December 20, 1890, John A. Davis filed in the Dis- 
trict Court an offer to qualify as administrator, but reciting the dis- 
covery of the will, his chief interest under it, and suggesting that 
the estate be left in the hands of Talbott pending determination 
of the validity of the will. The court decided to leave the estate in 
the hands of Talbott. On March 19, 1891, Maria A. Cummings, in 
the District Court, revived the proceeding, on behalf of Henry A. 
Root, that he be appointed general administrator. She recited the 
failure of John A. Davis to qualify as administrator, demanded that 
the order of April 20, 1890, be set aside, asked that Root be made 
general administrator, and that Talbott be ordered to deliver to Root 
the effects of the estate. The petition was denied. On July 9, 1891, 
the appeal to the Supreme Court was argued, and on December 28, 
1891, decision was rendered. (In re Davis’ Estate—Cummings’ Ap- 
peal, 11 Mont. 196; In re Davis’ Estate—Root’s Appeal, 11 Mont. 
216). The order and judgment of the District Court denying the pe- 
tition were affirmed. 

In September, 1891, therefore, matters stood as follows: There was 
an order (April 28, 1890) authorizing John A. Davis to qualify as 
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general administrator; but the request of Davis (December 20, 1890) 
that the estate remain in the hands of the special administrator had 
left the estate in the control of Talbott. The appeals of Cummings 
and Root had not yet been decided (they were not decided until 
December 28, 1891). That was the situation when the trial over the 
validity of the ‘‘will of 1866” was- heard in the District Court, at 
Butte, by Judge John J. McHatten and a jury. Ingersoll and Na- 
thaniel Myers were of counsel for the contestants; and Senator W. 
F. Sanders and Judge W. W. Dixon were of counsel for the pro- 
ponent. 

It was the claim of the proponent that Job Davis, who died in 
1868, wrote the will for Andrew J. Davis, in Iowa, in 1866. Both 
Job Davis and James Davis, who died in 1885, were named as ex- 
ecutors, J. C, Sconce was the only living attesting witness to the 
alleged will. It was asserted that John A. Davis knew nothing 
of the will until its existence was pointed out to him by James R. 
Eddy, four months after the death of Andrew J. Davis. 

It was charged by the contestants that the will was forged by 
James R. Eddy, about March, 1890, at the instance of John A. Davis. 
They further claimed that the deceased millionaire, Andrew J. 
Dayis, had made a will in 1880, the “E. W. Knight will”, which was 
destroyed two or three years later. It was claimed that it provid- 
ed for the working of the Lexington mine in case of Davis’ death. 
Ingersoll argued that under the Montana statute, even though the 
“will of 1866” were genuine, it was revoked by the “EH. W. Knight 
will”, and that the destruction of this second will would not revive 
the first will. He therefore concluded that Andrew J. Davis died in- 
testate. 


The jury disagreed, and the case was ultimately compromised. 


MR. INGERSOLL’S CLOSING ADDRESS? 


May it please the Court and gentlemen of the jury, waiv- 
ing congratulations, reminiscences and animadversions, I will 
proceed to the business in hand. There are two principal and 
important questions to be decided by you: 

First, is the will sought to be probated the will of Andrew 
J. Davis? Is it genuine? Is it honest? 

And second, did Andrew J. Davis make a will after 1866 
revoking all former wills, or were the provisions such that 
they were inconsistent with the provisions of the will of 1866? 

These are the questions, and as we examine them, other 


2 Reprinted by permission from the New Dresden edition of In- 
gersoll’s Works, 
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questions arise that have to be answered. ‘The first ques- 
tion then is: Who wrote the will of 1866? Whose work 
is it? When, where and by whom was it done? And I don’t 
want you, gentlemen, to pay any attention to what I say un- 
less it appeals to your reason and to your good sense. Don’t 
be afraid of me because I am a sinner.*? I admit that I am. 
I am not like the other gentleman who thanked God “that he 
was not as other men.” I have the faults and frailties com- 
mon to the human race, but in spite of being a sinner I strive 
to be at least a good-natured one, and I am such a sinner that 
if there is any good in any other world I am willing to share 
it with all the children of men. ‘To that extent at least I am 
a sinner; and I hope, gentlemen, that you will not be preju- 
diced against me on that account, or decide for the proponent 
simply upon the perfections of Senator Sanders. Now, I say, 
the question is: Who wrote this will? ‘The testimony offered 
by the proponent is that it was written by Job Davis. We 
have heard a great deal, gentlemen, of the difference between 
fact and opinion. There is a difference between fact and 
opinion, but sometimes when we have to establish a fact by 
persons, we are hardly as certain that the fact ever existed 
as we are of the opinion, and although one swears that he 
saw a thing or heard a thing we all know that the accuracy of 
that statement must be decided by something besides his word. 

There is this beautiful peculiarity in nature—a lie never 
fits a fact, never. You only fit a lie with another lie, made 
for the express purpose, because you can change a lie but 
you can’t change a fact, and after a while the time comes when 
the last lie you tell has to be fitted to a fact, and right there 


3 Col. Ingersoll when speaking of himself as a sinner in this 
address is referring to the remarks made by Senator Sanders, who in 
the preceding address said: 

“In an old book occur the words, ‘My son if sinners entice thee 
consent thou not.’ I will not apply this to you, gentlemen of the 
jury. But I have a right to demand of you that you hold your minds 
and hearts free from all influences calculated to. swerve you until 
you have heard the last words in this case.” The Senator enjoined 
them not to be beguiled by the eloquence of a man who was famed 
for his eloquence over two continents and in the islands of the sea; 
a man whose eloquence fittingly transcended that of Greece in the 
time of Alexander. (Note in New Dresden edition.) 
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is a bad joint; enniseducatly you must test the statements of 
people who say they saw, not by what they say but by other 
facts, by the surroundings, by what are called probabilities ; 
by the naturalness of the statement. If we only had to hear 
what witnesses say, jurymen would need nothing but ears. 
Their brains could be dispensed with; but after you hear 
what they say you call a council in your brain and make up 
your mind whether the statement, in view of all the circum- 
stances, is true or false. 

Did Job Davis write the will? I would be willing to risk 
this entire case on that one proposition. Did Job Davis write | 
this will? And I propose to demonstrate to you by the evi- 
dence on both sides that Job Davis did not write that will. 
Why do I say so? 

First: The evidence of all the parties is that Job Davis 
wrote a very good hand; that his letters were even. He 
wrote a good hand; a kind of schoolmaster, copy-book hand. 
Is this will written in that kind of hand? I ask Judge Wool- 
worth to tell you whether that is written in a clerkly hand; 
whether it was written by a man who wrote an even hand; 
whether. it was written by a man who closed his “a’s” and 
“o’s’; whether it was written by one who made his “h’s” and 
“b’s” different. Job Davis was a good scholar. 

No good penman ever wrote the body of that will. If there 
were nothing else I would be satisfied, and, in my judgment, 
you would be, that it is not the writing of' Job Davis. 

It is the writing of a poor penman; it is the writing of a 
careless penman, who, for that time, endeavored to write a 
little smaller than usual, and why? When people forge a 
will they write the names first on the blank paper. They will 
not write the body of the will and then forge the name to it, 
because if they are not successful in the forgery of the name 
they would have to write the whole business over again; so 
the first thing they would do would be to write the name and 
the next thing that they would do would be to write the will 
so as to bring it within the space that was left, and here they 
wrote it a little shorter even than was necessary and quit 
there [indicating on the will] and made these six or seven 
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marks and then turned over, and on ‘the other side they were 
a little crowded before they got to the name of A. J. Davis. 

Now, the next question is, was Job Davis a good speller? 
Let us be honest about it. How delighted they would have 
been to show that he was an ignorant booby. But their wit- 
nesses and our witnesses both swear that he was the best spell- 
er in the neighborhood; and when they brought men from oth- 
er communities to a spelling match, after all had fallen on the 
field, after the floor was covered with dead and wounded, Job 
Davis stood proudly up, not having missed a word. He was 
the best speller in that county, and not only so, but at sixteen 
years of age he wasn’t simply studying arithmetic, he was in 
algebra; and not only so, after he had finished what you may 
call this common school education in Salt Creek township, he 
went to the Normal school of Iowa and prepared himself to 
be a teacher, and came back and taught a school. 

Now, did Job Davis write this will? Senator Sanders says 
there are three or four misspelled words in this document, 
while the fact is there are twenty words in the document that 
are clearly and absolutely misspelled. And what kind of 
words are misspelled? Some of the easiest and most common 
in the English language. Will you say upon your oaths that 
Job Davis, having the reputation of the champion speller of 
the neighborhood—will you, upon your oaths, say that when 
he wrote this will (probably the only document of any im- 
', portance, if he did write it, that he ever wrote) he spelled 
shall “shal” every time it. occurs in the will? Will you say 
that this champion speller spelled the word whether with two 
“3” and made it “wherther,” making two mistakes, first as 
to the word itself, and second, as to the spelling? Will you 
say that this champion speller could not spell the word dis- 
pose, but wrote it “depose”? And will you say the ordinary 
word give was spelled by this educated young man “guive”? 
And it seems that Colonel Sanders has ransacked the mis- 
spelled world to find somebody idiotic enough to twist a “u” 
in the word give, and even in the Century dictionary—I sup- 
pose they call it the Century dictionary because they looked a 
hundred years to find that peculiarity of spelling—even there, 
although give is spelled four ways, besides the right way, no 
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“uw” is there. And will you say that Job Davis did not know 
the word administrators? 

Now, let us be honest about this phan) us ‘be fair.” It 
is not a personal quarrel between lawyers. I never quarrel 
with anybody; my philosophy being that everybody does as 
he must, and if he is in bad luck and does wrong, why, let us 
pity him, and if we happen to have good luck, ana take the 
path where roses bloom, why let us be joyful. That is my 
doctrine; no need of fighting about these little things. They 
are all over in a little while anyway. Do you believe that Job 
Davis spelled sheet—a sheet of paper—‘sheat”? That is the 
way he spells it in this document. Now, let us be honor 
bright with each other, and do not let the lawyers on the oth- 
. er side treat you as if you were twelve imbeciles. You would 
better be misled by a sensible sinner than by the most pious 
absurdities that ever floated out from the lips of man. Let 
us have some good, hard sense, as we would in ordinary 
business life. Do you believe that Job Davis, the educated 
young man, the school teacher, the one who attended the Nor- 
mal school would put periods in the middle of sentences and 
none at the end? ‘That he would put a period on one side of 
an “n” and then fearing the “n” might get away, put one on 
the other; and then when he got the sentence done, be out 
of periods, so that he could not put one there, and put so many 
periods in the writing that it looked as if it had broken out 
with some kind of punctuation measles? 

Job Davis, an educated man! And you are going to tell 
this jury that that man wrote that will! I think your cheeks 
will get a little red while you are doing it. This man, when 
he comes to this little word “is” in the middle of a sentence, 
his desire for equality is so great that he wishes to put that 
word on a level with others, and starts it with a capital, so 
that it will not be ashamed to appear with longer words. 

And yet the will was written by Job Davis, and Sconce 
saw him write it, and Mrs. Downey saw him write it. If 
there were one million Sconces, and a million Mrs. Downeys, 
and they held their hands up high and swore that they did, 
I know that they did not, unless all the witnesses who have 
testified to the education of Job Davis have testified lies. 
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There is where I told you a little while ago that when a lie 
comes in contact with a fact it will not fit. These other peo- 
ple in Salt Creek township that have come here and sworn 
to that, did not know whether it was spelled right or wrong. 
They did not take that into consideration. 
‘It seems to me utterly, absolutely, infinitely impossible that 
~ this will was written by a good speller.. I know it was not. 
So do you. There is not a man on the jury that does not ° 
know it was not written by a good speller—not a man. And 
you cannot, upon your oaths, say that you believe two things 
—first, that Job Davis was a good speller, and, secondly, that 
he wrote this will. Utterly impossible. There is another 
word here, “wordly”—“all my wordly goods.” “Worldly” 
it ought to bes but this Job Davis, this scholar, did not know 
that there was such a word as worldly, he left out the “I” and 
called it wordly, “all my wordly goods,” and they want you 
to find on your oath that it was written by a good speller. 
There are twenty. words misspelled in this short will, and the 
most common words, some of them, in the English language. 
Now, I say that these twenty misspelled words are twenty 
witnesses—twenty witnesses that tell the truth without being 
on their oath, and that you cannot mix by cross-examination. 
Twenty witnesses! Every misspelled word holds, up its 
maimed and mutilated hand and swears that Job Davis did 
not write that will—every one. Suppose witnesses had sworn 
that Judge Woolworth wrote this will How many Salt 
Creekers do you think it would take to convince you that he 
was around spelling sheet “sheat’’? 

Mr. Woolworth. I have done worse than that a great 
many times. 

Mr. Ingersoll. You have acted worse than that, but you 

have never spelled worse than that. 

Now, this Job Davis died in 1868. Nobody has seen him 
write for twenty-three years, but everybody, their witnesses 
and ours, positively swears that he was a good speller. Now, 
comes another question: Who wrote this will? Colonel San- 
ders tells us that it is immaterial whether Job Davis wrote it 
or not. ‘To me that is a very strange remark. If Job Davis 
did not write it, Mr. Sconce has sworn falsely. If Job Davis 
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did not write it, then there was no will on the 20th of July, 
1866, and all the Glasgows and Quigleys and Downeys and 
the rest are mistaken—not one word of truth in their testi- 
mony unless Job Davis wrote that will. _ 

And yet a learned counsel, who says that his object is to 
assist you in finding a correct verdict, says it don’t make any 
difference whether Job Davis wrote the will or not. I don’t 
think it will in this case. 

Who wrote the will? I am going to tell you, and I am 
going to demonstrate it, so that you need not think anything 
about itso that you will know it; that is to say, it will be 
a moral certainty. 

Who wrote this will? I will tell you who, and I have not 
the slightest hesitation in saying it. James R. Eddy wrote 
this will. And. why do I say it? Many witnesses have sworn 
that they were well acquainted with Mr. Eddy’s handwriting 
—many. Several of the witnesses here had the writing of 
Eddy with them. ‘That writing was handed.to the counsel on 
the other side, so that they might frame questions for cross- 
examination. ‘Those witnesses founded their answers as to 
peculiarities upon the writings given to the other side, and not 
on the writing in this will—just on the writings of letters and 
documents they had in their possession, and that we handed 
to the opposite counsel. Now, what do they say? Every 
witness who has testified on that subject said that Eddy had 
this peculiarity: First, that whenever a word ended with the 
letter “d,” he made that “d” separate from the rest of the 
word. 

And, gentlemen, there are twenty-eight words in this short 
will ending with the letter “d”; clearly, unequivocally, in 
twenty-seven of the words ending in “d,” the “d” is separate 
from the rest of the word. 

I do not include the twenty-eighth, because there is a little 
doubt about it. The testimony is unvarying, except the writ- 
ing that Eddy has done since he has been found out to be 
the forger of that will. Nobody has sworn that he had a 
letter from him in which that is not the fact, unless that letter 
was written since the institution of this suit. Twenty-seven 
of these words end with “d” and the “d” is’ made separate 
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from the rest of the word. Will Judge Woolworth please tell 
the jury whether any witness testified that Job Davis made 
these separate from the rest of the word? Poor Job, dead, 
and his tombstone is being ornamented with “guive,’ and he 
is now made to appear as an ignorant nobody. 

Twenty-eight words ending with “d.” Now, if that were 
all, I would say that might be an accident—a coincidence, and 
that we could not build upon that as a rock. I would say 
we must go further, we must find whether any more peculi- 
arities exist in Eddy’s writing that also exist in this will. We 
must be honest with him. Now, let us see. He always had 
the peculiarity of terminating that “d” abruptly, down just 
above the line, or at the line, lifting his pen suddenly, making 
no mark to the right. Every one of the “d’s” in the will is 
made exactly that way. Corroboration number two. ‘These 
twenty-seven witnesses, the “d’s,” swear that Eddy is their 
father, that they are the children of his hand, that he made 
them. 

Another peculiarity: "They say that Eddy always made a 
double “I” in a peculiar manner. The last “l’ came down to 
the line of the up stroke, and that “I” as a rule stopped there. 
It did not go on to the right—a peculiarity. Now, let us see. 
In this will there are nine words that end with a double “1” 
(and I want you to look at that when you go out); each one 
is made exactly the same way—each one. Nine more wit- 
nesses that take the stand and swear to the authorship, of this 
will. , : 

Has anybody shown that that was Job Davis’s habit? Poor, 
dead dust cannot swear; nobody has said that. Another pe- 
culiarity is that Eddy made a “p” without making any loop 
to the right in the middle of it. Now and then he makes one 
with a loop, but his habit is to make one without. Moses 
Downey swore that Job Davis made a “p” with three loops, a 
loop at the top, a loop at the bottom and a loop in the middle. 
That is exactly what he swore,.and he was the one who taught 
Job to write; and he said he made his letters carefully, he 
closed his ‘“‘a’s” at the top, he made his “o’s” round, he made 
his “h’s” after the orthodox pattern, he was all right on the 
“b’s”—your witness. 
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Now, gentlemen, you remember how that “p” looks, with- 
out any loop; and there are twenty-one “p’s” that have no 
loop to the right—twenty-one in this will. Twenty-one more 
witnesses, and every one of them is worth a hundred Sconces, 
with his sheep and hogs floating in the air. ‘Twenty-one wit- 
nesses that swear to the paternity of this will. Moses Dow- 
ney, your own witness, swears that Job made a “p” with 
three loops. There is not a “p” in the will with three loops, 
and there are twenty-one without any, and the evidence of 
all the witnesses on our side was that it was his habit to 
make “‘p’s” without any loop, and they were given the papers 
that they might cross-examine every one. 

Now, do you see, we are getting along on the edge of dem- 
onstration. 

These things cannot conspire and happen... They may in 
Omaha, but they can’t in Butte, or even in Salt Creek town- 
ship. Nature is substantially the same everywhere and I be- 
lieve her laws are substantially the same everywhere, from a 
grain of sand to the blazing Arcturus; everywhere the proba- 
bilities are the same. Let us take another step. 

It is also sworn by intelligent men who have the writing 
of Eddy in their possession, (writing shown to the other side) 
that it was his habit to use “a’s,” “o’s” and “u’s” indiscrimi- 
nately. For instance, “thut” that, you all remember .in the 
will. When you go out you will see it. He often uses an 
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“o” where an “a” should be, an “a” where a “u” should be, 
a “uw”? where an “a” or “o” should be; in other words, he 
uses them interchangeably or indiscriminately. How many 
cases of that occur in this will? Twenty-two—twenty-two 
instances in this will in which one of these vowels is used 
where another ought to have been used. 

Twenty-two more witnesses that James R. Eddy wrote this 
will. ‘Twenty-two more. They have taken the stand; they 
won't have to be sworn, because they can’t lie. It would be 
splendid if all witnesses were under that disability—that they 
had to tell the truth. That cannot be answered by logwood 
ink. Eddy made “p’s” just the same, whether he used log- 
wood or nigrosin, and he used his “‘a’s” and “o’s” and “u’s” 
indiscriminately, no matter whether he was writing in ink, 
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red, blue, brown, iron, Carter’s, Arnold’s, Stafford’s, or any- 
body else’s. Another witness testified that he used “r” where 
he ought to use “s,” and that he used “s” where he ought to 
use “r,” or that he made his r’s” and “s’s” the same. Many 
instances of that kind occur in this will, and every “r’”’ Says 
to Eddy, “you are the man”—every one. Every “s” swears 
that your will is a poor ignorant, impudent forgery. 

That is what it is—the most ignorant forgery ever present- 
ed in a court of justice since the art of writing was invent-. 
ed. It comes in covered with the ear marks of fraud. And 
yet I am told that it requires audacity to say that it is a forg- 
ery. What on earth does it require to say that it is genuine? 
Audacity, in comparison with what is essential to say that it 
is genuine, is rank meekness and cowardice. Words lose their 
meaning. All swear that Eddy scattered his periods with a 
liberal hand, like a farmer sowing his grain. Now, we will 
take the twenty-third line of the will. “To their use (period) 
and (period) benefit (another period) forever (another peri- 
od)”; twenty-fifth line: “Davis (period) and (another peri- 
od) Job (another period) Davis (another period) of (an- 
other period) Davis (another period) County (another peri- 
od).” What a spendthrift of punctuation this man was! And 
yet he was well educated, studying algebra, going to the Nor- 
mal school in Iowa, champion speller of the neighborhood. 
Every period certifies and swears that Job Davis did not 
write that will. He had studied grammar. Punctuation is 
a part of grammar and no one but the most arrant, blunder- 
ing, stumbling ignoramus, would think of putting six or eight 
periods along in a sentence, and then leaving the end of that 
sentence naked without anything. Another peculiarity is, Mr. 
Eddy uses “b” and “h” interchangeably. He makes a “b” 
exactly like an “h,” makes an “h” exactly like a “b.’ You 
can see that all through the will. There are several instances 
of it, and each one says that Job Davis did not write it. Dow- 
ney says he did not write that way, and each one says that 
Mr. Eddy did write it, and nobody else. 

I am not through yet. The testimony is that Eddy was a 
poor speller. 

Hicks’ Jury Sp.—15 
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Now, the learned counsel, Mr. Dixon, says that in this 
case we must be governed by the probable, by the natural, 
by the reasonable—three splendid words, and they should be 
in the mind of every juror when examining this testimony. 
Is it natural, is it probable, is it reasonable? We have shown 
that Eddy was the poorest speller in the business. Whenever 
they went to a spelling match, at the first fire he dropped; 
never outlived, I think, the first volley. And one man by the 
name of Sharp distinctly recollects that they gave out a sen- 
tence to be spelled: “Give alms to the poor,” and Eddy had 
to spell the first word, give; and he lugged in his “wu” with 
both ears—‘“guive,” and he dropped dead the first ne The 
man remembers it because it is such a curious spelling of 
give; and if I had heard anybody spell it with a “u” when I 
was six years old it would linger in my memory still. 

Now, let us take Judge Dixon’s test. It is.a good one, well 
stated, and it’ is for you to decide whether the misspelled 
words were misspelled by a good speller or a poor speller. 
If you say Job Davis wrote it, then you are unnatural, unrea- 
sonable and improbable. 

Isn’t it altogether more natural, more reasonable, more 
probable, to say that a bad speller peas the words than 
that a good speller did? 

Let us stick to his standard, and see if Eddy spelled give 

“guive’—and, gentlemen, you cannot find in all the writing 
of James R. Eddy, written before he was charged with this 
forgery, where the word give appears, that it is not written 
with a “u’”—I va you to find a line in the world where “giv- 
en” is “guivin.” Now, let us go another step. Everybody 
admits that he was a poor speller, and is it not more reason- 
able to say that he wrote the will on the spelling, than that 
the champion speller did? We have some more evidence on 
Mr. Eddy as good as anything I have stated. 

Now, do not be misled because I am a sinner. Let us stick 
to the facts. William H. Davis testified to the spelling of 
Eddy, and while he testified, held in his hand a will that he 
had seen James R. Eddy write. In this will there were twen- 
ty words misspelled; shall, “shal” and in the James Davis 
will, shall “shal.” Good! Whether, in our will “wherther” ; 
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in the other will, “wherther”—just the same; sheet of paper, 
“sheat” in our will; “sheat” in the other will; in our will 
“guive,” in that “guive.” Did Job Davis rise from the dead 
and write another will? Was one copied from the other, and 
the copy so slavish that it was misspelled exactly the same? 
You cannot say it was entirely copied, for now and then a 
word, by accident, is right. 

Judge Dixon tells you that Eddy did not disguise his spell- 
ing. Good Lord! How could he disguise his spelling? He 
spelled as he thought was right. No man of his education 
would think of disguising his spelling. He knows how to 
spell give; he believes it is with a “u” still. There is a preju- 
dice against “u” since he was charged with forgery, and so 
he has dropped it; but he thinks it is right, nevertheless. 
Now, isn’t it perfectly wonderful, is it not a miracle, that 
James R. Eddy made exactly the same mistakes in spelling 
and writing one will that Job Davis did in writing another ? 

Isn’t it wonderful beyond the circumference of belief, that 
a good speller and bad speller happened to misspell the same 
words? It won’t do. ‘There is something rotten about this 
will, and the rotten thing about it is that James R. Eddy wrote 
it, and he wrote it about March, 1890. ‘That is when he wrote 
it, and he let the proponent in this case have it. We will get 
to that shortly. So, gentlemen, I tell you that every mis- 
spelled word is a witness in our favor. There is something 
more. Eddy uses the character “&” in writing, instead of 
writing “and.” ‘The will is full of them; and it is stated that 
sometimes when he endeavors to write out the word “and” 
he only gets “an,” and that peculiarity is in this will. “An” 
for “and”; that you will find in the seventeenth line in the 
last word of the line. Colonel Jacques swore that one of 
Eddy’s misspelled words was the word “judgment”; that he 
put in a superfluous “e,” and in this case here is “judgement” 
—“shall give the annuity that in the judgement of the execu- 
tors shall be final;” there is the superfluous “e’”—judgement. 
Now, there is another. ‘Their witnesses swore that as a rule 
he turns the bottom of his “y’s” and “g’s” to the left. Now, 
you will find the same peculiarity in this will, and the amus- 
ing peculiarity that he turns the “g’s” a little more than he 
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does the “y’s.” I don’t want these things answered by an 
essay on immutable justice. I want them to say how this is. 
Another thing, how he makes a “t,” with a little pot hook 
at the top, and that hook has caught Mr. Eddy. You will 
find them made in the will, exactly, where the “t”” commences 
a word—where it is what we call the initial letter. And what 
else? When he makes a small “e” commencing a word, he 
always makes it like a capital “E,” only smaller. That is the 
testimony, and that happens in this will and it happens in the 
papers and letters. 

Now, I say, that all these peculiarities taken ai the 
same words misspelled, the same letters used interchangeably, 
the same mistakes in punctuation, the same mistakes in the 
words themselves—all these things amount to an absolute 
demonstration. So, I told you, he uses the capital “I” with 
the word “is” and that he does twice in this will. 

Here are hundreds, almost, of witnesses that take the stand 
and swear that Eddy is the author of that will. He wrote 
it—every word of it. He negotiated with John A. Davis for 
it, and I will come to that after a little. And how do they 
support this will that has in it the internal evidence that it 
was written by James R. Eddy? Why do I say it is impossi- 
ble that he should have written it, and the will should be 
genuine? Because at the date of that, will, or the date it pur- 
ports to bear, Eddy was only eight years old. And we don’t 
know the real date, gentlemen, of that will yet. My opinion 
is that it was dated by mistake, so that it came on a date that 
Davis was not there, or came on a day that was Sunday, and 
then they folded up that will, and scratched it and rubbed it 
until the date is absolutely illegible, and nobody can say 
whether it is June, July, or January. There was a purpose. 
The day may have been Sunday, or they may have afterward 
ascertained that he was not there. It is a suspicious circum- 
stance that the day is left loose so they can have a month to 
play on, maybe more. Now, they say, can you impeach 
Sconce? 

Every misspelled word in the will impeaches Sconce, every 
period impeaches Sconce, every “a” that is used as “o” im- 
peaches him, and “o” as “u”; every “b” that is made like an 
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“h” impeaches him, every “h” that is made like a “b” im- 
peaches him. 

In other words, every peculiarity of James R. Eddy that 
appears in that will impeaches J. C. Sconce, Sr.—Captain 
Sconce. There is a thing about this will which, to my mind, 
is a demonstration. It may be that it is because I am a sin- 
ner, but I find, and so do you find it in the second initial of 
Sconce, in the letter “C.” ‘There are two punctures, and you 
will find that exactly where the punctures are there is a little 
spatter in the ink—a disturbance of the line, in the capital 
first; in the small “c” there is another puncture and another 
disturbance of the line. Professor Elwell says that these holes 
were made afterwards. Let’s see. There is a hole, and there 
is a splatter and a change of the line. There is another hole 
and there is another change. There is another hole and there 
is another change. What is natural? What is reasonable? 
What is probable? It is that the hole being there, interrupted 
the pen, and accounts for the diversion of the line, and for the 
spatter. ‘That is natural, isn’t it? but they take the unnatural 
side. ‘They say that these holes were made after the writing. 
Would it not be a miracle that just three holes should happen 
to strike just the three places where there had been a divi- 
sion of the line and a little spatter of the ink? Take up your 
table of logarithms and figure away until you are blind, and 
such an accident could not happen in as many thousand, bil- 
lion, trillion, quintillion years as you can express by figures. 

Three holes by accident hitting just the three places where 
the pen was impeded and where the spatters were. Never 
such a thing in the world. It might happen once. Nobody 
could make me believe that it happened twice—that is, a hole 
might happen to get where the pen was interrupted once; as 
to the second hole, I would bet all I have on earth, as to the 
third hole, I know it did not. I just know it did not. And 
yet Mr. Elwell says that these holes were made afterwards, 
and he goes still further, and says that there is not any trou- 
ble in the line. If anybody will look at it, even with the natu- 
ral eye, they can see that there is; and, in a kind of diversion, 
they called Professor Hagan, when he called attention to it, 
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Professor Pin-holes and pin-hole expert. He might have re- 
plied that that was a pin-head objection. 

Professor Elwell accounts for all the dirt on this will by 
perspiration, all on one side and made by the thumb, and al- 
though there were four fingers under it at the same time, the 
fingers were so contrary they wouldn’t perspire. ‘This left 
the thumb to do all the sweating. I need not call him a pro- 
fessor of perspiration, for that throws no light on the subject; 
but I say to you, gentlemen, that those marks, those punc- 
tures, were in that paper when Sconce wrote his name. 
Sconce says they were not—he remembered. He has got a 
magnificent memory. I say that even that shows that he is 
not telling the facts. 

Now, what else? We went around among the neighbors. 
He was charged with passing counterfeit money, with steal- 
ing sheep, with stealing hogs, with stealing cattle and with 
stealing harness. 

Mr, Woolworth. It was not proved that this man was ac- 
cused of counterfeiting, of passing counterfeit money. 

Mr. Ingersoll. I tell you how I prove it. A man by the 
name of Lanman was on the stand. He swore he was ac- 
quainted with Sconce’s reputation. Colonel Sanders asked 
him who he had ever heard say anything about it. He said 
Lewis Miller and Abraham Miller and a man by the name 
of Hopkins and several others. What did they say? I asked 
them afterwards, and among other things I recollect he was 
charged with passing counterfeit money, stealing hogs, steal- 
ing sheep, stealing harness, killing another man’s heifer in 
the woods. I don’t think I am mistaken, but if I am I will 
take counterfeit money back. I won't try to pass counterfeit 
money myself, although a sinner. 

Mr. Woolworth. (Interrupting) : He was not charged with 
killing a heifer. 

Mr. Ingersoll. No, no; the heifer was there. I have a 
very good memory; I suppose it comes from the habit of 
taking no notes. Lanman was the man, and while we are on 
Sconce there is a thing almost too good to be passed. 

Mr. Jackson was on the stand, Senator Sanders asked him, 
“Whoever told you anything against him?” “Well,” Jackson 


ROBERT G. INGERSOLL 231 


answered, “I asked Hopkins—” “Who else?’ “Well,” he 
said, “I had a private conversation, I don’t like to tell.” 
“You have got to tell.” Mr. Jackson said to the Court: 
“Must I tell; it was a private conversation.” “You must 
tell.” “Well,” he said, “it was with Mr. Carruthers, one of 
the counsel for proponent ;” and he said that what Mr. Car- 
ruthers said had more influence upon him than anything else, 
because Carruthers was in a position to know. 

Mr. Sanders. (Interrupting). Were those his exact words? 

Mr. Ingersoll. Yes, that he was an attorney. I tell you 
that was a death-blow; that came like thunder out of a clear 
sky, when you haven’t seen a cloud for a month. / 

Besides that he was impeached in open court. What else? 
The witnesses that came to the rescue of Sconce; how did 
‘they rescue him? They lived down there and never heard 
anything against him. All these rumors, thick in the air, the 
bleating of sheep following him wherever he went; the low 
of cattle and yet these people never heard it. Tried for steal- 
ing harness, they never heard of it. They were not acquaint- 
ed with him. They said that they had some personal dealings 
‘ with him and he was all right, and one man endeavored to 
draw a distinction between truth and honesty. A-man could 
be a very truthful man and a very dishonest man. Just think 
of that distinction, a man of truth but dishonest. That won’t 
do. Even Senator Sanders said: “Some accusations, prob- 
ably a dozen,” to use his excellent language—what memories 
we have! Let me read the exact words: “Some accusations ; 
probably a dozen or more, of stealing sheep and hogs lit on 
Sconce.” 

Mr. Sanders: I didn’t say that. 

Mr. Ingersoll. 1 don’t insist; but those are the exact words 
J remember. And don’t yqu remember that he went into a 
kind of homily on neighborhood gossip, that hardly anybody 
escaped? I believe a good many of this jury have escaped 
and a good many in this audience have escaped. You can 
pick out a great many men that a dozen accusations of steal- 
ing hogs and sheep and heifers have not lit on. 

Then, there is another thing about Sconce that I don’t like, 
gentlemen. Sconce, in giving the history of the affair in 
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Arkansas, was asked if he didn’t say, “Did I say that Davis’ 
name was on it when I signed it?” and right there he skulked 
and stated under oath that when he said that he alluded to 
the photograph. Could he by any possibility have alluded to 
the photograph when he said: “Did I say that Davis’s name 
was on it when I signed it?” Did he ever sign the photo- 
graph? No; he never signed the photograph. Davis never 
signed the photograph, and if he ever said those words he 
said them with reference to the original will; and he knows it. 
And yet, in your presence, under oath, he pretended that when 
he made that remark he alluded to the photograph. I wish 
somebody would reply to that and tell us whether, as a mat- 
ter of fact, he alluded to the photograph. 

Now, Mr. Sconce, as you know, has the most peculiar mem- 
ory in the world. He remembers things that had nothing 
whatever to do with the subject, photographed in all details, 
everywhere; and yet, gentlemen, your knowledge of human 
nature is sufficient to tell you that that kind of memory is not 
the possession of any human being. 

Thousands of people imagine that detail in memory is evi- 
dence of truth. I don’t think it; if there is something in the © 
details that is striking, then there is; but naturalness, and, 
above all, probability, is the test of truth. Probability is the 
torch that every juryman should hold, and by the light of that 
torch he should march to his verdict. Probability! ‘Now, 
let us take that for a text. Probability is the test of truth. 
Let us follow the natural, let us follow the reasonable. 

At the time they say this will was made, Andrew J. Davis 
had removed from Iowa years before; had settled, I believe, 
in Gallatin county. His interests in Iowa were nothing com- 
pared with his interests in this Territory at that time. From 
the time he left Iowa he began to make money; I mean 
money of some account. He began to amass wealth. He 
was, I think, a sagacious man. 

Judge Dixon says that he was a man of great business sa- 
gacity. I am thankful for that admission. In a little while 
he became worth several hundreds of thousands of dollars. 
Afterwards he acquired millions. Now, during all that time, 
from the 20th of July, 1866, up to the day of his death, he 
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never inquired after the James Davis will. It is a little curi- 
ous he never wrote a letter to James Davis and said, “Where 
is the will, have you got it?” Not once. ‘They have not 
shown a letter of that kind, not a word. ‘Threw it in the 
waste-basket of forgetfulness and turned his face to Mon- 
tana. Years rolled by, he never wrote about it, never inquired 

after it. 

They have brought no witnesses to show that A. J. Davis 
ever spoke of the will; not a word. Gentlemen, let us be 
controlled by the natural, by the reasonable, by the probable. 

In 1868 one of the executors died—Job Davis. I think 
Colonel Sanders said that if a man of Judge Davis’s intelli- 

_ gence, knowing what a difficult thing a will is to write, should 
have allowed Mr. Knight, a Kentucky lawyer, to draw his 
will, who had not had much practice, why, he is astonished 
at that, and in the next breath tells you that Andrew J. Davis 
employed a twenty-two year old boy who could not spell 
“give” to draw up his will in 1866. Isn’t it wonderful what 
strange things people can swallow and then find fault with 
others! Now, remember: 

In 1868 Job Davis died; then there was only one executor 
to that will. A. J. Davis went on piling up his money, thou- 
sands on thousands. Greed grew with age, as it generally 
does. Gold is spurned by the young and loved by the old. 
There is something magnificent after all about the extrava- 
gance of youth, and there is something pitiful about the greed 
of old age. But he kept getting money, more and more, and 
in ’85 he had sold the Lexington mine. He was then a mil- 
lionaire. In ’85, I think. They say he sold that mine in ’81, 

’ maybe he was then a millionaire. There was the will of ’66 
down in Salt Creek township, used as a model for other wills, 
for the purpose of teaching the neighbors spelling and elocu- 
tion, to say nothing of punctuation. They got up little will 
soirees down there—will parties—and all the neighbors came 
in and Mrs. Downey read it aloud and wept when she thought 
it was the writing of her brother Job. That accounts for the 
tear drops, I suppose; the round spots on the will. 1885; 
Andrew J. Davis worth millions. Then what happened? 

Then James Davis, the other executor, died. Then there was 
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a will floating around down in Salt Creek township, sometimes 
‘in a trunk, sometimes in a box, other times in an old envelope, 
other times in a wrapper, and when I think of the shadowy 
adventures of that document it makes me lonesome. James 
is dead; poor Job nothing but dust; a will down there with 
_ no executors at all; and A. J. Davis did not know in whose 
possession it was, and never wrote to find out. Let us be 
governed by the natural, gentlemen, by the probable. Never 
found out, never inquired, and after James Davis died he 
lived four years more. I think James Davis died on the Sth 
of December, 1885, then he lived a little more than three 
years after he knew that both executors were dead and did 
not know whether the will existed or not. Judge Dixon tells 
us perhaps if he had made a will before he died it would have 
been different from this. I think perhaps it would. What 
makes him think that it would have been different? If that 
will existed in Salt Creek township he knew it, and he knew 
it in 1885, 6, 7, 8, 9, and when death touched with his icy 
finger his heart he knew it then, and if he made that will in 
66, it was his will when he died unless it had been revoked. 
He knew what he was doing. 

I tell you there was no will down in Salt Creek township 
at all; there wasn’t any here. There have been a good many 
since. Now, where is the evidence that he ever thought of 
this will, that he ever spoke of it? 

What else? He appointed three executors of his will, that 
is, in 66, if he made it, and in that he provided that a like 
maintenance should be given to Thomas Jefferson, Pet Davis 
and Miss Bergett, all three of Van Buren County, State of 
Towa. What else did he say? ‘That the executors should 
have the right of fixing that amount, and whatever amount 
in their judgment should be fixed should be final. What is 
the legal effect of that? The legal effect of that is that the 
estate could not have passed to John A. Davis until the last 
who had a life interest was dead. The proceeds could have 
been taken, every cent of them, from that estate and given to 
the three persons for life maintenance, and the youngest of 
those persons was four years old. John A. Davis would have 
had to wait seventeen years. And do you think that A. J; 
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Davis ever made a will like that, putting it into the power 
of two executors to divert the entire income to certain per- 
sons and that there could be no division until they were all 
dead. 

Now, another improbability. Recollect, all the time, that 
we are to be governed by reason and naturalness. Now, then, 
it was claimed that Judge Davis held certain relations with 
a certain Miss Caroline Bergett. It was claimed that a daugh- 
ter known as Pet Davis was his. It was also claimed that a 
boy, Thomas Jefferson Davis, was his son. Nobody tells the 
truth in this will although it has been alluded to and argued 
as well, I think, as could be. There is this trouble in the will 
that though the boy Jeff was never in Van Buren County un- 
til he was twelve years old—was never there until six years 
after the will was dated, yet his supposed father describes 
him as of Van Buren County. 

Next, Miss Caroline Bergett had married a man by the 
name of W. V. Smith in 1853, and in 1858, W. V. Smith 
took his wife and children and moved to Texas—eight years 
before this will was made, and yet A. J. Davis forgot her 
name, forgot her residence, forgot the residence of the boy 
that was imputed to him; that of itself is enough to show 
that he was not present when the will was made. If there 
is anything on earth that he would remember this is it, and 
you know it. Although Mrs. Downey could not remember 
when she was married or when her first child was born, she 
does remember the time it took her to dust the room where 
there was a clothes-press, a table and three or four chairs. 
She recollects that. 

Another improbability : 

John A: Davis, the proponent, had charge of the Davis 
farm down in Iowa and stayed there for six vears after this 
alleged will was made, and although he was acquainted with 
the Quigleys, the Henshaws, the Sconces, and all the aristoc- 
racy of the neighborhood, he says he never heard of the ex-. 
istence of this will which so many people of that section 
talked about. What a place for keeping secrets! 

Senator Sanders says that the reason Judge Davis made 
his will in Salt Creek township was because in that township 
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they knew about this woman or these women and these chil- 
dren, and he didn’t want to go into any other community and 
make his will. . s 

Any need of publishing his will? Any need of reading 
any more than the attesting clause to the attesting witnesses? 
Any need to divulge a line? None. Ah, but Senator San- 
ders said that he wanted to keep the secret. That is the rea- 
son he left the will upon that table and rode away in a deb- 
onnaire kind of style on his roan horse withthe bobtail, 
leaving a congregation of Salt Creek loafers to read his will. 
He wanted to keep it secret; hoped that it' would never get 
out. Imagine the scene, Job Davis writing the will; Mrs. 
Downey with a duster tucked under her arm like the sou- 
brette in a theatre. Well, when he was writing the will she 
was looking over his shoulder and read the will as fast as 
he wrote it. That makes me think of the fellow who was 
writing a letter and there was a man looking over his shoul- 
der, so he said: “I would write more but there is a dirty 
dog looking over my shoulder,” and the fellow said: “You 
are a liar.” 

Everybody read it. Mrs. Downey read it; she read it as 
Job wrote it; then he read it aloud; and then he went and 
got Sconce and read it again; then in comes Glasgow and 
he read it. I think Mrs. Downey must have read this will 
ten or twelve times. 

Mr. Myers. She said twenty-five. 

Mr. Ingersoll. Oh, yes; twenty-five, because it was in 
Job’s handwriting; and whenever the twilight crept around 
the farm bringing a little sadness, a little pathetic feeling, 
she would light a candle and hunt the will, and read it just 
to think about Job. She would see the words “guive” and 
“wherther” and all that brought back Job, and she used to 
wonder “wherther” he was in Paradise or not. 

Now, John A. lived down there and knew all these people 
and never heard of that will. 

What do you think of that? Why is it that John never got 
any information from Sconce? Sconce, who saw the will 
written and who was one of the attesting witnesses. Why 
didn’t he hear of it from old Downey? Why didn’t he hear of 


ROBERT G. INGERSOLL Zo 


it from the Quigleys or the Dotsons? Why didn’t he hear 
of it in Salt Creek township, when it was seen and read and 
read and read again until I think many of them knew it by 
heart? And yet the only person really interested was walking 
around unconscious of his great good fortune, and nobody ever 
told him. There is another thing: For four months after 
Andrew J. Davis died nobody told John about the will. Near- 
ly four months passed away; I think he died on the 11th of 
March, 1890, and this will came to John on the first day of 
July. All the neighbors knew it. Just as soon as A. J. died, 
they all said: “John is coming right into the fortune now” 
only nobody told John; and the first man we find with the 
will is James R. Eddy, and the next man we find with the will 
is John A.’ Davis, the proponent. When John A. Davis saw 
this will, leaving him four or five million dollars, it did not 
take much to convince him that the signature was genuine. 
Human nature is made that way. If it was leaving four 
or five millions to either of us, including the sinner who 
addresses you, the probability is that I would say, “Well, that 
looks pretty genuine—pretty genuine.” And then if I could 
get a few other fellows to swear that it was, I would feel 
certain, and say, “That is my money.” 

Now, another improbability. Al! the evidence shows that 
Judge Davis was a business-like, quiet, methodical, careful, 
suspicious man, secretive, keeping his business to himself, 
keeper of his own counsels; and when he did make a will it 
was sealed; it was given to one of his friends to put away, 
and to keep. It did not become the common property of the 
neighborhood. He did not mount his roan horse and ask 
the people of the community to look at it. He was a methodi- 
cal, business-like man, and I suppose many of you, gentlemen 
of the jury, knew him; and I shall rely somewhat on your 
knowledge of A. J. Davis, for you to say whether he made 
this will, whether in 1866 he left his old father naked to the 
world; whether he cared nothing for brothers and sisters; 
whether he cared nothing for the children of the sister that 
raised him. I leave it for you to say. You probably know 
something about this matter. Andrew J. Davis, when he was 
a child, when all the children were gathered around the same 
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knee, the children that had been nourished at the same tender 
and holy breast, he would not have done this then. If some 
good fortune came to one, it was divided. 

How beautiful the generosity, the hospitality of childhood! 
But as they grow old there comes the love of gold, and the 
love of gold seems to have the same effect upon the heart that 
it does upon the country where it is found. All the roses: fade, 
the beautiful green trees lose their leaves, and there is nothing 
in the heart but sage brush. And so it is with the land that 
holds within the miserly grip of rocks what we call the pre- 
cious metals. 

The next question in the case is the Knight will. Was any 
such will made? And I say here to-day, knowing what I 
am saying, I never saw upon the witness stand a man who 
appeared to be more candid, more anxious and desirous of 
telling the exact truth than E. W. Knight, and from what I 
have heard there is not a man in Montana with a better reputa- 
tion. He has no interest in this business, not one penny; and 
it was months and months after the death of Judge Davis 
that we knew such a will ever existed—that is, on our side. 
Either Mr. Knight was telling what he believed to be true, or 
he was perjuring himself. No ifs and ands about it. He 
is a man of intelligence and knows what he is saying. He 
swears that A. J. Davis made a will. 

And what else does he swear to? That there was also the 
draft of a will, which gave away the mine or provided for its 
working, and then at the end of that draft, provided that the 
rest of the property should be divided in accordance with the 
statute. Thereupon Mr. Knight told him: “Your heirs would 
interfere by injunction, and you had better bequeath your 
whole property and fix the amount to be expended in the de- 
velopment of the mine.” Thereupon he made another will, and 
that will was signed. 

Now, Mr. Knight knows whether it was signed or not. ‘The 
will was signed or Mr. Knight committed perjury knowingly, 
willfully and corruptly. What does he say? That it was 
signed. What else? That it was attested. Then these gen- 
tlemen came forward with Mr. Talbot, who says that Knight 
said that when Davis came to the bank to get the will he 
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thought he was going to execute it. That is, the idea being, 
it was not signed. 

What was it attested for if it was not signed? That is 
absurd to the verge of idiocy. But they say that Mr. Knight 
is not corroborated. Let us see. He says that Andrew J. 
Davis made a will. Mr. Keith swears that A. J. Davis made 
a will. Knight says that Davis went out and brought Keith 
in, and Keith swears that he lived next door and A. J. Davis 
did come in there and get him and he knows the time on 
account of the sickness of his child. Corroboration number 
two. Knight swears that Davis then went for another man. 
Keith says that he did go and get Caleb Irvine. Corrobora- 
tion number three. Knight said one of the men who signed 
the will was in his working clothes. Corroboration number 
four. Knight swears that Davis read the attesting clause. 
Keith swears the same. Keith swears that Davis signed it, 
that he signed it, and then Irvine signed it. What more? He 
swears that Knight wrote it, and he was writing it when he went 
in. And yet they have—and I will use an expression of one 
of the learned counsel—the audacity to say that Mr. Knight 
has not been corroborated. 

And they would have you believe that Knight took that 
will over to Helena and put it in the safe when it was not 
signed by A. J. Davis, and they would make you think be- 
sides that, that it was attested by two witnesses, and that two 
witnesses had to say that they saw A. J. Davis sign it, that 
he signed it in their presence, and that they attested his signa- 
ture in his presence and in the presence of each other. They 
proved a little too much, gentlemen. ‘They proved that by 
Talbot. They proved that by Andrew J. Davis, Jr., who expects 
to fall heir to all that is taken, and they proved it also by John 
A. Davis, the proponent. 

RECESS 


May it please the Court and gentlemen: When we adjourned 
I was talking about the testimony of Mr. Knight, and the mak- 
ing of the Knight will. ‘The evidence is, the way that will 
came to be made, or what started it, is, as follows: A. J. Davis 
borrowed of the First National Bank of Helena forty thousand 
dollars to put in the mines, and Governor Hauser remarked 
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when he got the money: “Another old man going to fool 
with mines until he gets broke.’ And that it seems piqued — 
A. J. Davis, touched his vanity a little, and then he said: “That 
mine shall be developed whether I live or die. I am satisfied 
that it is a good mine, and I am going to make a will and I 
am going to provide in that will for the mine being developed.” 
And thereupon he talked with Mr. Knight. And finally Knight 
drew up a draft of a will, according to his testimony, providing 
for the working of that mine. And what did he say when he 
got through with it? “Now as to the balance of the property, 
let it be divided according to law. ‘That makes a good will.” 
That is what he said. Then Mr. Knight said to him: “If you 
make the will that way it may be that the heirs will come in 
and enjoin the working of the mine on the ground that it is 
a waste of money. You had better make a full will and dispose 
of all your property as you may desire, and fix the amount 
to be used in the development of that mine.” 

Now, this is either true or false. It is true if Mr. Knight 
can be believed; and he can be believed if any gentleman 
can be trusted. 

What more? Knight says that A. J. Davis made the mem- 
oranda from which to draw that will, had his manager come, 
and in that will it told how the shafts should be run, how much 
work should be done, and charged his trustees to do ‘develop- 
ment work up to a certain amount. 

Is that all born of the fancy of this gentleman? And can 
you believe that a man like Mr. Knight, who has run the larg- 
est bank in Montana for twenty-five years—can you believe 
that such a man, who is not in any necessity, who is not in 
need of money, comes here and swears to what he knows to 
be a lie, and makes this all out of his own head, carves it out 
of his imagination? 

The second will was made, the second will was signed, the 
second will was attested, the second will was given Mr. Knight 
to keep. They say it was not signed, and yet Mr. Knight 
swears he told one man about it. He told Mr. Kleinschmidt, 
so that if anything happened to him, Knight, he would know 
that Knight had in that vault the will of Andrew J. Davis. 


ROBERT G. INGERSOLL 241 


Do you think he would have done that if the will had not been 
signed, if it were worth only waste paper? And yet they are 
driven to that absurdity for the purpose of attacking the evi- 
dence of this man. It will not do. 

Judge Knowles said that in a conversation at Garrison, he 
said that in the will the mine was left to Erwin Davis, and 
the reason given for it was that Erwin Davis was a business 
man. Now, the only way that can be explained, is one of 
two ways. One is that Judge Knowles has gotten two matters 
mixed; the other is that he is absolutely mistaken. 

Judge Knowles, the President of the First National Bank 
of Butte—Judge Knowles, who has been the attorney of An- 
drew J. Davis, Jr—Judge Knowles had this conversation, or 
some conversation, with Knight; and why would Knight have 
taken pains to tell him a deliberate falsehood? 

There is something more. After all this occurred, Andrew 
J. Davis, Jr. went to Mr. Knight and asked him to write out 
what he remembered about that will, and Knight dictated it 
on the spot and sent it to him. 

Where is that letter? Here it is. I want to read that letter 
to this jury. That was a letter written long ago. A letter 
written before this will was filed in this court. A letter writ- 
ten before Mr. Knight knew that A. J. Davis, Jr. had any will. 
A letter written before Knight imagined there could ever be 
a lawsuit on the subject. Andrew J. Davis, Jr. went to him 
and asked him to write out what he knew about that will, and 
he turned, according to his own testimony and dictated it, and 
sent it to him, like a frank, candid, honest man; and before 
I get through I will read that letter, and when it is read I 
want you to see how it harmonizes absolutely and perfectly 
with his testimony here on the stand. 

I will draw another distinction. Mr. Knight gave two depo- 
sitions in this case. ‘These depositions have not been suppressed 
like the deposition taken of Sconce. Not suppressed. Why? 
Because we are willing that the jury should read the two depo- 
sitions and hear his testimony besides, and there is not the 
slightest contradiction in the depositions themselves, or between 
the depositions or either one of them and his evidence that 
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he gave here—except two that they claim; and think what im- 
mense contradictions they are. 

In one deposition he says that A. J. Davis left some bequests 
to some aunts. Mr. Knight swears on the stand that he never 
said aunts, he said sisters, but if he did say aunts he meant 
sisters, because he never heard of his having any aunts, and 
yet that is held up as a contradiction, and to such an extent 
that you are to throw away the testimony of this man. | 

Now, here is the letter. This will was filed July 24, 1890, 
and when he wrote this letter he did not know that A. J. Davis 
Jr. knew of a will, or that John A. Davis knew of a will. And 
this is what he writes: 

‘ “Helena, Montana, July 22, 1890. 

“I beg to say that some time in 1877 or 1878, I made a draft 
of a will for your uncle Andrew J. Davis, which he duly 
executed, and left the same on file with me, as a special deposit 
for two or three years, when the same was canceled and de- 
stroyed; when I was led to believe and to conclude that he 
had made and executed a will to supersede and take the place 
of that.” 

That explains Talbot’s testimony. Instead of saying to Tal- 
bot that A. J. Davis came there, as he thought, to execute the 
will, and destroyed that will, it not being signed, what he said 
was that he destroyed the will, but from the way he acted he 
thought he was going to make another, that he was going 
to execute-a will; and this is exactly what Mr. Talbot said. 
To execute a will, and it took a re-direct examination to swap 
the’ ‘a? for, “the 

“T cannot satisfactorily recall the considerations and provi- 
sions of said will drawn by me, but the main burden and de- 
sire was that the work on the mine known as the Lexington, 
should be continued to a certain amount of development, and 
that the mill should be carried on under a certain management, 
and after providing for the payment of his just debts, he made 
certain bequests naming certain nephews and nieces, running 
from ten thousand to fifteen thousand dollars each, and you 
are especially named for the sum of twenty-five thousand dol- 
lars, and if the estate exceeded in value the net sum of five 
hundred thousand dollars, then those bequests were to be in- 
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creased; and if in excess of one million dollars, the further 
increase was named and specified.” 

That is the letter he wrote before he ever knew there would 
be this suit; before he knew of the existence of this will. 

“A certain boy named Jefferson—claimed to be his son—was 
given the sum of twenty thousand dollars to be paid to him in 
yearly sums of five thousand dollars for four years, and the 
same provision as to a certain girl, claimed to be his child.” 

Is that not exactly what he swore to on this stand? 


“Certain executors named E. W. Knight, S. TI’. Hauser, and 
W. W. Dixon, each to receive the sum of ten thousand dollars 
for services. Yours truly, E. W. Knight.” 


Now, gentlemen, they were informed of the existence of 
that will and of its destruction, and were so informed before 
John A. Davis filed this will. And when we pleaded this will, 
John A. Davis pleaded that it had been republished, and yet 
no evidence was given in of any republication. They knew 
that under the statute of Montana, when a man makes will 
number one, and afterwards makes will number two, and after- 
wards destroys will number two, that will number one is not 
revived; that the making of the second will kills the first, 
and the destruction of the second kills that, and leaves the man 
intestate and without any will. Now, there is the letter of 
Mr. Knight—full, free, frank, candid, honorable, like the man 
himself. He says there that he does not remember all the 
provisions, but he does remember that he provided for some 
nephews and nieces, and provided for Andrew J. Davis, Jr., 
twenty-five thousand dollars, for one Jefferson twenty thousand, 
for the girl about the same, and that he provided also for the 
executors of the will, and appointed Knight, Hauser, and Dixon 
as his executors. That is exactly what he says here. 

Now, was that will made? Have they impeached Mr. Keith? 
I tell them now that they cannot impeach him. He has sworn 
to the making of that will, apart and separate from Mr. Knight. 
Oh, they say, why didn’t they bring Knight in, and prove by 
him that he then recollected Mr. Keith? What has that to do 
with it? Mr. Keith recollected Mr. Knight, swore that he wrote 
the will, and that he was writing it when he came in, and swore 
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that he attested it, that Davis signed it, and Irvine also signed 
it. What more do we want on that will? I say, gentlemen, 
that the will of 1880 ends this case. There is not ingenuity 
enough in the world to get around it, and there was and never 
will be enough brains crammed into one head to dodge it. 
That will was made, and every man on the jury knows it. 
That will was executed by Andrew J. Davis, every man of 
you knows it, and the will was afterwards destroyed. 

Now, the question is, did that second will revoke the first 
will? Had it a revoking clause in it? E. W. Knight swears 
it had, and he swears that he copied it from a will made by 
an uncle of his named John Knight, and he had that will in 
his possession here and in that will there are two revocation 
clauses, and Knight swears that he copied those clauses and 
right here it may be well enough to make another remark. 
When he read the will to A. J. Davis, and the passage “hereby 
revoking all wills,’ Davis said: ‘There is no need of put- 
ting that in. I never made any other will. This is the first.” 
Knight said to him, “Well, that is the way, that is the form, 
and I think it is safer to have it that way.” And Davis said: 
“All right; let it go.” 

How do you fix that? There is no way out of it, that the will 
was made in 1880, revoking all former wills. What else? The 
conditions of the will of 1880, with regard to working the 
mine, with regard to bequests to nephews, with regard to be- 
quests to others, with regard to the twenty thousand dollars 
given to Jeff Davis, and the twenty thousand dollars given to 
the girl; these provisions are absolutely inconsistent with the 
provisions of this will of 1866. So on both grounds the will 
of 1880 destroys, cancels, and forever renders null and void 
the will of 1866, even if it had been the genuine will of A. J. 
Davis, and the Court will instruct you to that effect. 

And after Mr. Keith had testified, the proponents in this 
case subpcenaed Mr. Knight, and if they thought that Knight 
would swear that Keith was not the man, why did they not 
put him on the stand? They ran no risk, He is an honest man. 
He would tell the truth. I never had the slightest fear in 
bringing an honest man on the stand. Never. I want facts, 
and I hope as long as I live that I shall never win a case that 
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I ought not to win on the facts. No man should wish or en- 
deavor to win a case that he knows is wrong. 

I say there is not a man on this jury but believes in his 
heart and soul this minute that this will was made. You 
have to throw aside the testimony of a perfectly good man, 
and no matter whether what he said about Erwin Davis to 
Judge Knowles was true or not—and I must say that I never 
Saw a witness on the stand in my life more eager to tell his 
story than Judge Knowles was. Never. He was bound to get 
it in or die. He answered questions over objections before 
the Court was allowed to pass upon the objections. Why? 
Because he is the President of the First National Bank. Now, 
without saying that he was dishonest about it, I say he was 
mistaken. Knight never said one word of that kind to him. 

It was impossible that he could have said it. So is Mr. 
Talbot mistaken. So is Andrew J. Davis, Jr., mistaken, and 
so is John A. Davis mistaken. Think of the idiotic idea 
that a will, not signed, was given to Knight to keep, attested 
by two witnesses, and not signed by the testator. Idiotic! 
Now, as I understand it, gentlemen, you will have to find that 
that will was made. 

Now, what is the next great question in this case, and the 
question that will be argued at some length, probably, by the 
other side? And why? Because it is the first and only point, 
so far as facts are concerned, that they have won in this case. 
Just one. And what is that? Our experts said that they 
thought that the ink was nigrosin ink, and the fact that they 
wanted a test proves that they were sincere. Their witnesses 
said they did not think it was nigrosin ink. Mr. Hodges said 
it had too much lustre, but that there was only one way in 
which it could be absolutely determined and that was by a 
chemical test. But, say these gentlemen, or rather said Judge 
Dixon, “the moment that ink turned red the whole case of 
the contestants was wrecked.” Let us see. 

If there had been no logwood ink in existence—not a parti- 
cle—after the 20th day of July, 1866; if, on the night of 
the 20th of July, 1866, all the logwood ink on earth had been 
destroyed and then this ink had turned out to be logwood, 
why, of course, it would have been a demonstration that this 
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paper was written as far back as the 20th of July, 1866. If 
it had turned out that it was written in nigrosin ink and that 
that had only been invented in 1878, it would have been a 
demonstration that the will was a forgery. But you must 
recollect the fact that it is written in logwood ink is not only 
consistent with its genuineness, but consistent with its being 
a forgery. Why? ‘There was logwood ink in existence in 
1890, plenty of it, and if Mr. Eddy wrote this will in 1890, 
he could have written it in logwood ink; and the fact that 
it is written in logwood ink does not show that it was writ- 
ten in 1866. Why? Because there was logwood ink in ex- 
istence every year since 1866, till now. 

Suppose I said that the paper was only ten years old and 
it turned out that it was forty, is that a demonstration in 
favor of the other side? If it turned out to be ten, it is a 
demonstration on our side. w 

But if it turned out to be forty, is not. that consistent with 
the genuineness of the instrument, and also with the spurious- 
ness of the same instrument? You can see that. Nobody 
is smart enough to fool you on that. Nobody. ‘Take the 
whole question of ink out and the question is still whether 
Eddy wrote it or not. Take the ink all out and it is still the 
question whether Job Davis wrote it or not. Absolutely, and 
all the test proved was, that our experts—some of them— 
were mistaken about its being nigrosin ink. Mr. Tolman 
stated that it was impossible to tell without a chemical test; 
that it looked like nigrosin ink and from the manner in which 
it seemed to run he thought it was nigrosin ink, but. that it 
was impossible to tell without a test. Mr. Hodges, their ex- 
pert, said it looked to him like logwood ink; that it had too 
much lustre for nigrosin, but he added that it was impossible 
to tell without a chemical test. That is what he said. Mr. 
Ames said the same thing, and I appeal to you, gentlemen, if 
Mr. Ames did not have the appearance of an honest, of a 
candid, and of a fair man. Professor Hagan said that it was 
nigrosin ink, but he admitted that the only way to know was 
to test it. And what else? Their own expert, Mr. Hodges, 
said that logwood ink penetrates the paper. If this ink has 
been on here twenty-five years it penetrates the paper. 


. 
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~ Sometimes an accident happens in our favor; a piece of 
that will was torn off this morning. You see the edge there 
torn off slanting. You see that ‘“o-f”; how much that ink 
has sunk into that paper. Not the millionth part of a hair. 
It lies dead upon the top. Just see how the ink went in there 
—not ‘a particle. It lies right on top. I would call that 
“float.” ‘There is the other edge. ‘There is where the ink 
stops. It has not entered a particle. And when you go to 
your room I want you to look at it. That ink has not pene- 
trated a particle. And let us see what this witness Hodges 
says: “Logwood ink penetrates the paper.” There it is, 
“to determine the nature of the ink, use hydrochloric acid.” 
What else? 

“I think this will was written with Reimal’s ink, and that 
was made in Germany in the neighborhood of 1840. Reimal’s 
ink penetrates the paper.” And then they say that we en- 
deavored to draw a distinction between modern and ancient. 
This is what Mr. Hodges says about it. 
~ “On the addition of hydrochloric acid to logwood ink it will 
turn to a bright red. The old-fashioned ink was manufac- 
tured by mixing a decoction of logwood with chromide of 
potash and formed a blue black solution. Logwood inks as 
made to-day differ from those, in that the modern logwood 
inks contain another sort of chrome than chromide of potash; 
they contain chromium in the form of an acetate or a chlorine.” 

Hodges was the man that talked about ancient and modern 
logwood inks; and he, before the test was made, said that 
the old logwood ink would turn a bright red, modern logwood 
not so bright. And after the evidence was all in, Professor 
Elwell came smilingly to the post and said, “they have got it 
exactly wrong end to; the older the duller and the newer the 
brighter.” And after a moment said, “This was kind of 
dull.” Before the test was made, Mr. Tolman swore, “I 
agree with Professor Hodges that if it is an old logwood 
ink it will turn a bright, scarlet red. In the case of modern 
logwood inks I don’t agree with him, but to that extent I 
think his tests are good,’ and he drew that distinction be- 
fore the test was made. 
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Gentlemen, you saw this will. I want to call your attention 
to it again. You see that ‘J” in Sconce’s name, that is pretty 
red. Not so awfully scarlet, though, that it would affect a 
turkey gobbler. You see it in “Job”; you see it in “James 
Davis,’ but there it is brown, and not red, and not scarlet, 
and no flame in it, and Professor Hodges himself said that 
although both were logwood inks, he would not swear that 
Job Davis and James Davis were written with the same ink. 
Do you see the red in that “Job”? Now find the red on that 
“s” of “James.” He said he would not swear that they were 
written in the same ink, but both in logwood ink, that is to say, 
they might have been different inks. While I would not 
swear that they were the same inks, I would swear that both 
inks contained logwood. And that is all he swore to, and I 
must say that I believe he was a perfectly honest, fair gen- 
tleman. ’ 

Now, all that the ink test proves on earth is that it is log- 
wood instead of nigrosin, and that does not prove that Eddy 
did not write the will, because there was plenty of logwood 
ink when he did write it. That is the kind of ink he used. 
And it has no more bearing—the fact that it turned out to 
be logwood—to show that it is a genuine will than though it 
had turned out to be iron ink. Suppose the experts had been 
wrong on both sides, and it had turned out to be iron ink, 
what would have happened then? Is it a genuine will? 
Nothing can be more absurd than to argue that that test set- 
tled the genuineness of this will. 

Hodges says another thing; that perhaps the pen went to 
the bottom of the ink bottle and got a little of the settlings of 
the ink on it, when he wrote “James Davis,” and consequently 
that has a different color. Well, if the pen had gotten some 
of this sediment on it, the more sediment the more logwood, 
and the more logwood the brighter the color. Instead of that, ’ 
it is dull. 

There is another trouble: With regard to the experts, 
while undoubtedly there are some men who do not swear to 
the exact truth, whether paid or not, undoubtedly some men 
swear truthfully who are paid. I do not believe that you 
doubt the testimony of Hodges simply because you paid him 
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so much a day. I don’t. And certainly we have found no 
men philanthropic enough to go around the country swearing 
for nothing. I judge of the man’s oath, not by what he is 
_ paid, but by the manner in which he gives his testimony—by 

the reason there is behind it. That is the way I judge and 
yet Senator Sanders judges otherwise, as he told you in a 
burst of Montana zeal. 

I like Montana, too, and I believe the Montana people are 
big enough and broad enough not to have prejudice against 
a man because he comes from another State. Every State in 
this Union is represented in Montana, and the people who 
left the old settled States and came out to the new Territories, 
dropped their prejudices on the way—and sometimes I have 
thought that that is what killed the grass. I like a good, 
brave, free, candid, chivalric people. I don’t care where you 
come from—I don’t care where you were born. We are all 
men, and we all have our rights; and as long as the old flag 
floats over me, I have just as many rights in Montana as I 
have in New York. And when you come to New York I 
will see that you have as many rights, if you are in my neigh- 
borhood, as you have in Montana. ‘That is the kind of na-~ 
tionality I believe in. I hate this little, provincial prejudice ; 
and yet Senator Sanders invoked that prejudice. That in- 
sults you. We did not insult you when we asked you when 
you went.on the jury, if you cared whether the money stayed 
in Butte or not, or whether you were interested or not, or re- 
lated or not. ‘Those were the questions asked every jurcr, 
and we relied absolutely on your answers when you said that 
you were unprejudiced, and that you would give us a fair 
trial; and we believe you will. 

Now, then, with regard to these experts, you have got to 
judge each one by his testimony; and it is foolish it seems 
to me, to call them vipers and pirates, as Senator Sanders 
did. A very strong expression—‘vipers, pirates” living off, 
he said, the substance of others; and yet he had an expert on 
the stand, Mr. Dickinson; he had another, Mr. Elwell; he 
had another, Mr. Hodges; and after that he rises up before 
this jury and calls them “three vipers” and “three pirates.” I 
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never will do that. If I ask a man to swear for me, and he 
does the best he can, I will leave the “pirate” out. 

I will drop the “viper,” and I will stand by him, if I thigk 
he is telling the truth; and if he is not I won’t say much 
about him; I don’t want to hurt his feelings. But I want to 
call your attention again to the fact that every expert on cur 
side swore, knowing that they had three experts on the other 
side, and that if we made a mistake they could catch us in it; 
and we did make a mistake in that ink; and the test showed 
that we made a mistake, and that is all the test did show; 
but it did not show that the will is genuine any more than if 
it had turned out to be carbon ink; then both sides would 
been mistaken. And yet after all it did turn out to be mod- 
ern logwood ink, and it did turn out not to be Reimal’s log- 
wood ink, made of the chromate of potassium; did turn out 
not to be that, and I say on this will that there is an absolute, 
decided and distinct difference between the color on the name 
Job Davis and the name James Davis. And right here, I 
might as well say that that man Jackson, who came here from 
Butler, Mo.—and when I said Butler was a pretty tough 
place, rose up in his wrath and said it was as good as New 
York any day—that man says that when he saw the will he 
does not remember of seeing the names of James Davis and 
Sconce in it, but he did remember of seeing the name of Job 
Davis. I don’t think he saw any of it. Now, there is another 
question here—because I have said enough about ink, at least 
enough to give you an inkling of my views. 

There is another question. Why didn’t John A. Davis take 
the stand? That is a serious question. John A. Davis had 
sworn, on the 13th of March, 1890, that his brother died with- 
out a will. John A. Davis, on the 24th day of July, 1890, 
filed a will in which he was the legatee. That will came into 
his possession under suspicious circumstances. What would 
a perfectly frank and candid man have done? What would 
you have done? You would not have allowed yourself to 
remain under suspicion one moment. You would have said, 
“T got that will so and so.” You would have let in the light, 
“I obtained it in such a place, it is an honest, genuine will, 
and here it is, and here are the witnesses to that will.’ But 
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instead of that, John A. Davis never opened his mouth, ex- 
cept to file a petition swearing that it came into his posses- 
sion on the first day of July. He knew that he was suspected, 
didn’t he? He knew that the men in whose veins his blood 
flowed believed that the will was a forgery—knew that good 
men and women believed that he was a robber, and that he 
was endeavoring to steal their portion. He knew that, and 
any man that loves his own reputation and any man that ever 
felt the glow of honor in his heart one moment, would not 
have been willing to rest under such a suspicion or under 
such an imputation. He would have said: “Here is its his- 
tory, here is where I got it, it is not a forged will. It is genu- 
ine. Here are:the witnesses that know all about it. Here is 
how I came into possession of it.” 

No, sir. Not a word. Speechless—tongueless. And he 
comes into this court and comes on to this stand to be a wit- 
ness, and is asked about a conversation he had with Burchett, 
and then we asked him, “How did you come into the posses- 
sion of that will?” All his lawyers leaped between him and 
the answer to that question. They objected. If he came by 
that will honestly he would have said, “I am going to tell the 
whole story.” He wants you to believe that he came by it 
honestly, doesn’t he? He wants you to believe it. He not 
only wants you to believe it, gentlemen, but he asks twelve 
men—you—to swear that he came by it honestly, doesn’t he? 
If you give your verdict that that is a genuine will, then you 
give your oath that John A. Davis came by it honestly; and 
he wants you twelve men to swear it. And yet he dare not 
swear it himself. He wants you to do his swearing. He is 
afraid to stand in your presence and tell the history of that 
will. He is afraid to tell the name of the man from whom he 
received it. He is afraid to tell how much he gave for it; 
afraid to tell how much he promised. He is afraid to tell how 
they obtained witnesses to substantiate it in the way they have. 
Well, now, ought not you to let him tell his own story, ought 
not you, gentlemen, to be clever enough to let him do his 
own swearing? 

Now, I will ask you again if he came by that will honestly, 
fairly, above beard, would he not be glad to tell you the story? 
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Would he not be glad to make it plain to you? If that was a 
perfectly honest will and came to him through perfectly pure 
channels, would he not want you to know it? Would he not 
want every man and woman in this city to know it? Would 
he not want all his neighbors to know it? And yet, he is 
willing, when this case is being tried, and when he is on the 
stand, and asked how he got the will—he is willing to close 
his mouth—willing to admit that he is afraid to tell; and I 
tell you to-day, gentlemen, that the silence of John A. Davis 
is a confession of guilt, and he knows it, and his attorneys 
know it. A client afraid to swear that he did not forge a 
will, or have it forged, and then want to hire a man to de- 
fend him and call him honest! Well, he would have to hire 
him; he would not get anybody for nothing. And yet he is 
asking you to do it. If John A. Davis came properly by it, 
let him say so under oath. Don’t you swear to it for him, 
not one of you. 

Now, there is another question. Why did not James R. 
Eddy take the stand? We charged him with forging the will. 
We made an affidavit setting forth that he did forge the will, 
and in this very court Mr. Dixon arose and said he was glad 
that the charge had been fixed, and the man had been desig- 
nated. Judge Dixon said here, before this jury, when this case 
was opened, “the man who was charged with forging this will 
will be here. He will stand before this jury face to face; and 
he will explain his connections with the will to your satis- 
faction.” ‘That is what Judge Dixon said. Where is your 
witness? Where is James R. Eddy? Why did you not bring 
him forward? I know he is here now—delighted with the 
notoriety that this charge of forgery gives him—with a moral 
nature that is an abyss of shallowness,—delighted to be 
charged with it, and he will probably be my friend as long 
as he lives, because I have added to his notoriety by saying 
he is a forger. Why did they not bring him on the stand? 
Mr. Dixon gives one reason. Because the jury would not be- 
heve him. And that is the man who is first found in posses- 
sion of this will. That is the man in whose hands it is, and 
it is from that man that John A. Davis received it. And the 
reason that he is not put on the stand is that it is the deliber- 
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ate opinion of the learned counsel in this case that no jury 
would believe him. 

How does that work with you? James R. Eddy here—his 
deposition here—and they could not read his deposition be- 
cause he was here—and they had him here and kept him 
here, so that we could not read his deposition. They were 
bound that he should not go on the stand. Why? Because - 
the moment he got there he could be asked, Where did you 
find the will? Who was present when you found it? When 
did you first tell anybody about it? When did you first show 
it to John A. Davis? How much did he agree to give you 
for it? What witnesses have you talked to in this case? 
What witnesses have you written to-in this case? What work 
have you done in this case? What affidavits have you made 
in this case? And what have you done with the other three 
wills that you have in this case? 

Such questions might be asked him, and they were afraid 
to put him.on the stand. Every letter that he had written 
would have been identified by him if he had been put on the 
stand. Maybe he would have been compelled to write in the 
presence of the jury, to see whether he would spell words 
correctly) | 

They knew that the moment he went on the stand their 
case was as dead as Julius Cesar. They knew it and kept 
him off. 

Now, there is only one way for them to win this case. And 
that is to keep out the evidence. Only one way to win the 
case—suppress John A. Davis. Keep your mouth closed or 
defeat will leap out of it. Eddy, keep still. Don’t let any- 
thing be seen that will throw any light upon this. I ask you, 
gentlemen of the jury, to take cognizance of what has been 
done in this case. Who is it that has tried to get the light? 
Who is it that has tried to get the evidence? Who is it that 
has objected? Who is it that wants you to try this case in 
the dark? Who is it that wants you to guess on your oaths? 
The failure of Eddy to testify is a confession of guilt. They 
dare not put him on the stand—dare not. 

Now, gentlemen, there is a little more evidence in this case 
to which I am going to call your attention. Something has 
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been said about a conversation in March, 1891. Sconce had 
his deposition taken in Bloomfield, Iowa. That deposition has 
been suppressed. John A‘ Davis was there at the time it was 
taken. John A. Davis and Sconce went into the passage lead- 
ing up to the office of Carruthers. Mr. Burchett, sheriff of 
the county, a man having no possible earthly or heavenly in- 
terest in this business, happened to stop at the corner to read 
his paper—looked at it as he opened it—and he then and there 
heard John A. Davis say, “Stick to that story and I will see 
that you get all the money you have been promised,’ and 
thereupon Sconce replied, “All right I’ll do it.” Sconce de- 
nies it, and that denial is not worth the breath that he wasted 
in forming the denial. John A. Davis denies it. Of course 
he denies it. But he dare not tell where he got that will. He 
dare not do it! He wants you to do that for him. He wants 
you to lift him out of the gutter and wash the mud off him. 
He is afraid to do it himself. 

I want to call your attention to that conversation, and that 
of itself is enough to impeach Sconce. That is enough of it- 
self to show that John A. Davis was entering into a conspiracy 
or rather had entered into one with Mr. Sconce. Now, gen- 
tlemen, there is another thing, and we must not forget it. 
Curious people down in Salt Creek township, on the other 
side; of course there are plenty of good men there or the 
township could not exist, and we had a good many of them 
here—good, straight, honest, intelligent looking men. But the 
other side had some—all in the family—all of them. 

Swaim, he was not in the family, but he is a clerk in Trim- 
ble’s bank, where Wallace is the cashier, where they suppress 
depositions; say they are not finished when they are signed 
by the person who swears to them. 

John C. Sconce, the only living witness, whose “ancient but 
ignoble blood has crept through rascals ever since the flood,” 
cousin to James Davis, cousin to Job Davis, cousin to Mrs. 
Downey, cousin to Eddy, cousin to Dr. Downey by marriage, 
brother to T. J. Sconce, Jr., brother-in-law to Abe Wilkinson, 
cousin to Tom Glasgow and Sam, cousin to Moses Davis, 
cousin to Alex. Davis, uncle to Henshaw’s daughter, and fa- 
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ther-in-law of George Quigley. Every one of them united. 
Blood is thicker than water. Eddy stuck to his family. 
“James R. Eddy—cousin to Sconce, son of Mrs. Downey, 
(Mrs. Downey, the duster lady, who remembers that Davis 
asked her to remain, but didn’t ask her advice, didn’t have 
her sign the will, didn’t give her any bequest, but there she 
was with her duster), grandson of James Davis, nephew of 
Job Davis, and related by blood or marriage to both the Glas- 
gows, Moses and Alexander Davis, to T. J. Sconce and J. C. 
Sconce, Jr., Abe Wilkinson, George Quigley, S. M. Hen- 
shaw (the celebrated lawyer), J. 1. Hughes, and Eli Dye, 
brother-in-law to C. O. Hughes and foster brother to John 
Lisle, and Mrs. A. S. Bishop. And it is just lovely about 


John Lisle. 
John Lisle is one of the fellows that saw this will. “How did 
you come to see it, John?” “James Davis,” he says, “was 


my guardian and he had to give a bond, and so one day when 
James Davis was away from home, I thought I would go and 
see the bond.” 

Of course he thought James Davis kept the bond that he 
gave to. somebody else—to the county judge; but Mr. Lisle 
pretends that he thought the bond would be in the possession 
of the man who gave it. And so he sneaked in to look among 
the papers. Now, do you believe such a story—that he 
thought that man had the bond? Didn’t he know that the 
bond was given to somebody else? Foolish! Bishop swears 
the same thing; James Davis was guardian for his wife, and 
he was looking to see if James had the bond; and another 
fellow by the name of Sconce, was looking for a note, and 
when he opened this double sheet of paper folded four times 
and happened to see Sconce’s name he said: “Here it is—a 
promissory note.” 

Mary Ann Davis—that is to say, Mrs. Eddy, that is to 
say, Mrs.*Downey, is the mother of J. R. Eddy, daughter of 
James Davis, sister to Job, second ‘cousin to Sconce, wife of 
Downey, and related by blood or marriage to Tom and Sam 
Glasgow, Moses and Alexander Davis, Abe Wilkinson, S. 
M. Henshaw, J. C. Sconce, Jr., T. J. Sconce, George Quig- 
ley and C. O. Hughes. All right in there, woven together. 
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KE. H. Downey—son-in-law of James Davis, brother-in-law 
of Job, husband of Mary Ann Davis-Eddy-Downey, and step- 
father of Mr. Eddy. 

J. C. Sconce, Jr.—cousin to Eddy, nephew of J. C. Sconce. 
Sr., cousin to Mrs. Downey, cousin of E. H. Downey, son-in- 
law of Henshaw, cousin to George Quigley, related to Tom 
and Sam Glasgow, Abe Wilkinson and Moses and Alex. 
Davis. 

George Quigley—son-in-law of Sconce. 

Sam Glasgow—cousin of Sconce, son-in-law of Dye, broth- 
er to Tom Glasgow, brother-in-law to Moses and Alex. Davis, 
cousin to Abe Wilkinson, and related by marriage to J. R. 
Eddy. Here they are, same blood. All have the same kind 
of memory; runs in the blood. 

Henshaw—father-in-law to J. C. Sconce, Jr. Ljisle—adopt- 
ed son of James Davis, and his ward, and foster brother to 
Eddy. <A. S. Bishop—married to Allie Lisle, ward of James 
Davis, foster sister of James R. Eddy. 

T. J. Sconce—Eddy’s cousin, J. R. Sconce’s brother, “broth: 
er-in-law and cousin to the Glasgows, cousin to Alex. and 
Moses Davis, brother-in-law to Abe Wilkinson and uncle to 
Je-Cossconce; Jr. 

Moses Davis—cousin of Sconce, brother-in-law to the Glas- 
gows, cousin to Abe Wilkinson, brother of Alex. Davis, and 
related to Eddy and Arthur Quigley. . 

Alexander Davis—cousin to Sconce, brother of Moses Da- 
vis, brother-in-law to the Glasgows, cousin to Wilkinson and 
related by marriage to Arthur Quigley. 

Abe Wilkinson—brother-in-law to Sconce, cousin to Alex. 
and Moses Davis, and cousin to the Glasgows. 

Tom Glasgow—cousin to Sconce, and Abe Wilkinson, and 
a brother-in-law of Moses Davis, and a brother to Sam Glas- 
gow, and related by marriage to Eddy. 

Arthur Quigley—brother-in-law to Alex. Davis, and broth- 
er to George Quigley, who is a son-in-law of Sconce. John 
L. Hughes—his nephew married Eddy’s wife’s sister. Eli 
Dye—father-in-law of Sam Glasgow. 

There they are, all of them related except Swaim and Duck- 
worth and Taylor; and Duckworth, he is in the tie business 
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along with Eddy. ‘There is the family tree. All growing on 
the same tree, and there is a wonderful likeness in the fruit. 
Why, that Glasgow has as good a memory as Sconce. He re- 
members that this is the same will he saw—paper like that, 
and he swears—I think it is Sam Glasgow—that he did not 
read the contents or see a signature. And yet he comes here, 
twenty-five years afterwards, and swears it is the same paper. 
And then the paper was clean and now it is covered with all 
kinds and sorts of stains. 

Now, gentlemen, take the signature of A. J. Davis, and I 
want you all to look at it. I say it is made of pieces. I say 
it is a patchwork. It is a dead signature. It has no person- 
ality—no vitality in it, and I want you to look at it, and look 
at it carefully. I say it is made of pieces. Of course every 
counterfeit that is worth anything, looks like the original, and 
the nearer it looks like the original the better the counterfeit. 
All the witnesses on the side of the proponent who have sworn 
that it is his signature, also swear that he wrote a rapid, firm 
hand—nervous, bold, free, and that he scarcely ever took his 
pen from the paper from the time he commenced his name 
until he finished; and I want you to look at that name. I 
will risk your sense; I will risk your judgment—honest, fair 
and free—whether that is a made signature, or ash se it is 
the honest signature of any human being. 

And now, gentlemen, one word more. I contend, first, that 
the evidence shows beyond all doubt that Job Davis did not 
write this will. Second, that it is shown beyond all doubt, 
that James R.' Eddy did write this will, and that that evidence 
amounts to a demonstration. I claim that the will of 1880 
was made precisely as E. W. Knight and Mr. Keith swear; 
that that will was utterly inconsistent with the will of 1866, 
even if that had been genuine; that it revokes that will, that 
its provisions were inconsistent, and that afterwards that will 
was destroyed, and that there is not one particle of evidence 
beneath the canopy of heaven to show that it was not made 
and to show that it was not destroyed. And the Court will 
instruct you that the will of 1866, even if genuine, is not re- 
vived. i 

Hicks’ Jury SP.—17 
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This is the end of the case. So I claim that the probabili- 
ties, the reason, the naturalness, are all on the side of the 
contestants in this case—all. And I tell you, that if the evi- 
dence can be depended on at all, A. J. Davis went to his grave 
with the idea that the law made a will good enough for him. 
Do you believe, if he were here, if he had a voice, that he 
would take this property and give it to John A. Davis; that 
he would leave out the children of the very woman who raised 
him; that he would leave out ‘his other sisters, that he would 
leave out the children of his sisters and brothers? Do you 
believe it? I know that not one man on that jury believes it. 

This case is in your hands. That property is in your hands. 
All the millions, however many there may be, are in your 
hands; they are to be disposed of by you under instructions 
from the Court as to the law. You are to do it. And, do you 
know, there is no prouder position in the world, there is no 
more splendid thing, than to be in a place where you can do 
justice. Above everybody and above everything should be 
the idea of justice; and whenever a man happens to sit on a 
jury in a case like this, or in any other important case, he 
ought to congratulate himself that he has the opportunity of 
showing, first, that he is man, and second, of doing what in 
his judgment ought to be done, and there will never be a 
prouder recollection come to you hereafter than that you did 
your honest duty in this case. Say to this proponent: “If 
you wanted to show us that you got this will honestly, why 
didn’t you swear it; if you wanted us to believe it was a 
genuine will, why didn’t you have the nerve to take your oath 
that it is a genuine will?” 

Now, you have the opportunity, gentlemen, of doing what 
is right. Your prejudice has been appealed to, but I say that 
you have the manhood, that you have the intelligence, and that 
you have the honesty to do exactly what you believe to be 
right; and whether you agree with me or not, I shall not call 
in question your integrity or your manhood. I am generous 
enough to allow for differences of opinion. But when you 
come to make up your verdict, I implore you to demand of 
yourselves the reasons; to be guided by what is natural; to 
be guided by what is reasonable. I want you to find that this 
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will was found in the possession of Eddy in April or March, 
next in the hands of John A. Davis; and that John A. Davis 
dare not tell how he came in possession of it. John A. Davis, 
on the edge of the grave—for this world but a few days, and 
according to the law without that will he could have had an 
income of over fifty thousand a year. He was not satisfied 
with that. He wanted to take from his own brothers and 
sisters, wanted to leave his own blood in beggary. 

He never saw the time in his life that he could earn five 
thousand a year—never. And he was not satisfied with fifty 
thousand—he wanted four and a half millions for himself. 

Gentlemen, I want you to do justice between all these heirs. 
I want you to show to the United States that you have the 
manhood, that you are free from prejudice, that you are in- 
fluenced only by the facts, only by the evidence, and that be- 
ing so influenced, you give a prefectly fair verdict—a verdict 
that you will be proud of as long as you live. How would 
you feel, to find a verdict here that this is a good will, and 
afterwards have it turn out to be what it is—an impudent, 
ignorant forgery? 

Now, all I ask of you is to take this evidence into consid- 
eration. Don’t be misled even by a Christian, or by a sinner, 
for that matter. Let us be absolutely honest with each other. 
We have been together for several weeks. We have gotten 
tolerably well acquainted. I have tried to treat everybody 
fairly and kindly, and I have tried to do so in this address. 

I have had hard work to keep within certain limits. There 
would words get into my mouth and insist on coming out, 
but I said: “go away; go away.” I don’t want to hurt peo- 
ple’s feelings if I can help it. I don’t want anyone unneces- 
sarily humiliated, but I say whatever stands between you and 
justice must give way; and if you have to walk over reputa- 
tions—and if they become pavement you cannot help it. You 
must do éxactly what is right, and let those who have done 
wrong bear the consequences. 

Now, gentlemen, I have confidence in you. I have confi- 
dence in this verdict. I think I know what it will be. It 
will be that the will is spurious, and that the will of 1880 re- 
voked it, whether spurious or not. That is my judgment, 
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and I don’t think there is any man in the world smart enough 
or ingenious enough to get any other verdict from you as 
long as John A. Davis was afraid to swear that it was an 
honest will; as long as James R. Eddy, the forger, dare not 
take the stand; and they will never get a verdict in this world 
without taking the stand, and if they do take it, that is the 
end. There is where they are. 

Now, all I ask in the world, as I said, is a fair, honest, im- 
partial verdict at your hands. That I expect. More than- 
that I do not ask. And now, gentlemen, I may never see you 
again after this trial is over—separated we may be forever— 
but I want to thank you from the bottom of my heart for the 
attention you have paid to the evidence in this case and for 
the patient hearing you have given me. 


FRANCIS L. WELLMAN 


SUMMATION FoR THE PEOPLE IN THE CARLYLE Harris 
MurRDER TRIAL. Court OF GENERAL SESSIONS, 
New York City, Fesruary 8, 1892 
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STATEMENT OF FACTS 


In the summer of 1889, Carlyle W. Harris, a medical student, met 
Helen Neil Potts, in Ocean Grove, New Jersey, where her parents 
were living. When they moved to New York City for the winter, 
Harris continued his attentions. On February 8, 1890, he obtained 
permission from Mrs. Potts to take Helen to see the Stock Ex- 
change; but instead he took her before an alderman who married 
them under the assumed names of Charles Harris and Helen Neilson. 
Helen was then 18 years old. 

In May, 1890, the Potts family returned to Ocean Grove, where 
Harris was a frequent visitor. In June, he told a Miss Schofield, at 
the insistence of Helen, that the marriage had taken place, but de- 
manded that it be kept secret. On that same afternoon, the evi- 
dence indicated, he attempted to perform an abortion on Helen. 
Later in the month Helen went to visit her uncle, Dr. Treverton, in 
Scranton, Pennsylvania, where her condition became known. Dr. 
Treverton wrote to Harris, and forced him to acknowledge the rela- 
tionship and his attempt to perform the illegal operation. In August, 
Dr. Treverton removed a dead foetus from Helen, and she soon re- 
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covered her health. Harris went to Scranton and there had the 
conversation with the witness Olver which is given in Mr. Wellman’s 
address. Mrs. Potts also went: to Scranton, and there first learned 
of the secret marriage. She insisted that it be confirmed by a minis- 
terial marriage and made public. Harris refused, but gave her a 
copy of the marriage record, asserting that he had burned the mar- 
riage certificate. 

In the fall, Harris suggested that Helen be placed in Miss Com- 
stock’s boarding school in New York. She entered the school in De- 
cember, 1890, and Harris as a friend of the family, was given per- 
mission to visit her. On January 19, 1891, Mrs. Potts renewed her 
demand for a public marriage, to take place on the anniversary of 
the secret marriage, February 8. On the following day, Harris went 
to the drug store of McIntyre and Sons, presented a prescription 
signed by himself, and obtained six capsules, each containing quinine 
and one-sixth of a grain of morphine. On January 21st, he saw Hel- 
en at a reception at her school, and gave her a box containing four 
capsules, which he directed her to take to relieve her sick-headaches. 
He then went to Old Point Comfort, Virginia, where he stayed one 
week. Up to January 31, Helen had taken three capsules, and when 
her mother came to see her on that day she said that she did not 
want to take the fourth capsule, because the other three had made 
her headaches worse. Mrs. Potts urged her daughter to follow Har- 
ris’ directions. Helen took the fourth capsule, went to bed at 
10 o’clock, became ill during the night and died at 11 A. M. on the 
next day, February 1, 1891. 

Harris was indicted, tried before Recorder Smyth and a jury in 
the Court of General Sessions of New York, and on February 8, 
1892, after the jury had been out one hour and twenty minutes, was 
convicted of murder in the first degree. The defense was conducted 
by John A. Taylor and William Travers Jerome; and the prosecution 
by Mr. Wellman, then Assistant District Attorney. An appeal from 
the judgment of the trial court and from the order denying a mo- 
tion for a new trial was argued in the New York Court of Appeals on 
December 6, 1892, and decision was rendered affirming the judgment 
of the trial court on January 17, 1893 (People of the State of New 
. York, Respondent v. Carlyle W. Harris, Appellant, 136 N. Y. 428). 


MR. WELLMAN’S CLOSING ADDRESS 


May it please the Court, Mr. Foreman and Gentlemen of 
the Jury: It is the privilege, it is the obligation of those who 
defend a man on trial for his life to exert every force, to em- 
ploy every sophistry that zeal or genius or sagacity can sug- 
gest. It is an indulgence in favor of life, and has the sanction 
of custom. Far different is the situation of him who is coun- 
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sel for the People in a case of this kind. It is his duty to 
lay before the Court and jury the facts and evidence, and to 
convince the jury, if he can, by fair, legitimate and logical 
arguments, of the guilt of the defendant. 

I approach this case with what I hope I may call a spirit of 
fairness and moderation. I may call things by their right 
names. I may strike hard blows, but they shall be fair ones, 
and justified by the facts and the evidence in this case. I 
stand here for the law. I stand here opposed to those—and 
to those only—who have broken the law, and opposed to those 
who ask you to break the law. I stand opposed to force and 
brute violence, and I ask that the law may be enforced for 
their suppression and their punishment; for upon the law 
and its faithful enforcement depend all the interests of the 
People, of the individual and the community at large. I ask 
at your hands, in this case, such a verdict as shall not be the 
subject of ridicule in this community, nor be quoted as giving 
indulgence to the infraction of that divine command, “Thou 
shalt do no murder.” 

Gentlemen, at the close of a case of this importance it is a 
pleasure to all of us to dwell upon and to realize the safeguards 
that surround a prisoner accused of such a crime. He is en- 
titled to the benefit of every reasonable doubt; he is presumed 
to be innocent, until proven to be guilty; he has the ad- 
vantage of having clever and astute counsel to represent him; 
he has the only appeal in a case of this kind; the People have 
none; he has been tried by a jury practically of his own choos- 
ing; and, finally, he need but convince one of the twelve jury- 
men of his innocence. All these advantages have been accord- 
ed the prisoner in this case. He has been defended with great 
sagacity, with the utmost skill and industry; I have nothing 
but words of praise for the genius, zeal and ingenuity shown 
in his behalf by his counsel, and, whatever the result of this trial, 
they certainly can feel that they have done all in man’s power 
to release this prisoner and persuade you of his innocence. 

But, gentlemen, they now exit from this case. It remains 
with you and with me. Our duty is to the public. We owe no 
allegiance to any private client. Our allegiance is to the Peo- 
ple of this State whom we represent. And I ask you to bear 
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with me while we discuss this evidence together and see 
where it inevitably leads our minds. 

For nearly two weeks the prosecution has been putting evi- 
dence before you. We started out with a settled purpose. In 
the opening nearly an hour and three-quarters were consumed 
in narrating simply the facts in this case. My friend has said 
that of all those facts he can call your attention to nothing 
that was claimed in the opening which has not been borne 
out in the evidence except the one omission of proving that 
this man was once an actor. With that exception every fact 
suggested in the opening has been borne out by the evidence. 
How is it with the defense? After nearly two weeks of patient 
attention to the evidence of the prosecution, finally, on Friday 
morning, the defense opened their side of the case. Mr. Tay- 
lor in opening said, “For the first time, gentlemen of the jury, 
you are to hear the defense, and I beg you to keep your minds 
in abeyance and your judgment suspended until you hear our 
witnesses.” We all supposed naturally enough that we were 
going to have at least another ten days of evidence in de- 
fense and of explanation. But after an hour or two of testi- 
mony on that day—an early adjournment being asked for at 
three o’clock—and a few hours on Monday morning, the de- 
fense suddenly closed. They had said all they had to say! 

I wonder if any gentleman of this jury has read Victor 
Hugo’s account of the octopus. He says that no one can ap- 
preciate such a fish who hasn’t seen it. He describes it as hav- 
ing the “aspect of scurvy and gangrene.” He calls it “disease 
embodied in monstrosity ;’ its folds strangle, its contact par- 
alyzes. It has arms or antennze with which it draws in its 
victims. ‘The sailors call it the “devil fish.” It has no beak 
to defend it like the bird; no claws like the lion; no teeth 
like the alligator. When attacked it retreats. It has what 
might be called an ink bag, and to protect itself it lets out a 
dark fluid from this bag on the surface of the water, thus 
making the water dark, almost black, and by this means it tries 
to escape in the darkness. Is there any simile between this 
description of the octopus and the defense in this ‘case? Have 
they suggested to you here any defense? Or have they rather 
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tried to employ the ink bag of the octopus and by making all 
black around them to escape in the darkness! 

I shall ask you in this discussion, wherein there is already 
so much of chemistry, to join me in combining some of the 
wholesome salts of common sense with the searching acid of 
truth and the staple alkaloid of sound reasoning, and see if we 
cannot, by the use of this solution, clear the water of its clouds 
and darkness, so that through it we can behold the form of the 
retreating octopus, and bring him back for punishment. 

Throughout this great mass of testimony that has been intro- 
duced here two main questions present themselves prominently 
for your consideration: Did Helen Potts, into whose death 
we are inquiring, die from natural causes, or was she taken off 
by the foul means of poison, and if the latter proposition be 
sanctioned by the evidence, then comes the important question, 
was the prisoner at the bar the author of her death? ‘These 
are the two inquiries to which I shall confine my argument. 

It is alleged by the prosecution that Helen Potts died by 
morphine poison. Does the defense deny it? Who has gone on 
the witness stand and said that she did not die of morphine 
poison? Indeed, reference was even made here by the counsel 
for the defense to the fact that the Coroner’s jury made up of 
distinguished physicians, after hearing evidence in this case, had 
decided that Helen Potts did die of morphine poisoning, and 
of nothing else; and at this trial they have brought no one 
here to deny this assertion of the People; they have simply 
tried to befog the minds of the jury; they have tried to raise 
a “reasonable doubt”; they have tried to use their “ink bag” 
by bringing doctors here who should state that it was not 
“certain,” that it was not “absolutely sure” (that is the form in 
which they put their questions to the physicians), that she died 
of morphine’ poisoning. What else could she die of? Gentle- 
men, do you remember the first day or two of this trial, when 
Dr. Fowler was on the stand and was being cross-examined ? 
At that time Helen Potts apparently had all the diseases known 
to medicine. It was epilepsy, it was most likely heart disease, 
it was a brain tumor, it was apoplexy, it was kidney disease. 
Finally, they have concluded to drop one after the other of 
these diseases, until now it is no longer an “idiosyncrasy for 
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morphine,” it is no longer the possible fatal effects of a small 
dose of morphine, but it is either a minute, infinitesimal hem- 
orrhage of the pons, so small that the naked eye could not 
discover it at the autopsy, or else it is a latent disease of the 
kidneys, so latent that the naked eye could not observe it after 
death. And they ask you on these mere suppositions and with- 
out any proof, to set this man free! 

I must ask your indulgence, gentlemen, while I read you 
passages from the stenographer’s minutes of the testimony. 
It is a pity to further encroach upon your time, but in an in- 
quiry of this nature and importance surely time cannot be wast- 
ed, and the few paragraphs that I will read to you seem to me 
to throw great light upon this part of this case, and to make 
any possible disease of the kidneys or any minute hemorrhage 
of the pons out of the question. 

Gentlemen, there is very little ambiguity about this case 
when properly considered. 

You must bear in mind (and you certainly will bear me out 
in the statement), that to prove these things the prosecution 
has not brought before you young and inexperienced phy- 
sicians. We have asked you to take the opinions only of men 
of the highest competency and most unquestioned integrity, 
men who would not for any fee deceive a jury in a case of this 
importance, and men who know whereof they speak—know 
it from the daily experience of twenty, thirty, and in one 
instance thirty-five years. Men who hold the highest positions 
in this city; who have been connected with all the principal 
hospitals, not for one or two years, not like some of the de- 
fendant’s witnesses—as students or young practitioners, but 
as professors, as visiting physicians, and that not for the four 
or six years of some of the defendant’s experts, but for twenty- 
five years, for twenty-seven years. A “lifetime devoted to the 
study of this particular subject’’—the uses and effects of drugs 
and opiates. 

These are the men, gentlemen of the jury, whose Opinions 
we ask you to consider, and on their testimony I am satisfied 
you can come to no other conclusion than that Helen Potts died 
by morphine poisoning. 
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Before I speak of the individual testimony of any of the 
doctors, allow me to call your attention to the words used 
by Prof. Witthaus, who was there and saw the body, unlike 
the defendant’s witnesses who were not there and did not 
see the body of the deceased. He says: 

“The body was remarkably well preserved. I was simply 
astounded when the casket was opened. I never have seen a 
body anything like as well preserved as that, with the excep- 
tion of one that I preserved myself, for that period of time. It 
was wonderful. Everything considered, it was extremely well 
preserved.” 

Now, from a man like Prof. Witthaus, a statement of that 
kind is entitled to the greatest consideration. ‘The position he 
holds in this community makes a statement of the fact from him 
equivalent to the fact itself. 

You will remember that two other doctors testified that the 
brain was so well preserved as to resemble the brain of a man 
who had been dead from 24 to 48 hours. 

Mr. Taylor in his closing argument tried to prove to you 
not that Helen Potts died of hemorrhage of the pons verolii 
or base of the brain, but that it has not been proven that 
she did not die from this cause, and that the autopsy made 
by our physicians should not be relied upon because the mi- 
croscope could discover nothing so long after death and burial. 
Let us examine the evidence on this important point. Dr. 
Hamilton is the first witness who has something of importance 
to say on this subject. Certainly Dr. Hamilton’s reputation in 
this community is such that whatever he says is entitled to 
great weight. You saw him on the witness stand. I doubt if 
you ever saw a witness that made a better appearance, or who 
testified with greater intelligence and learning than he dis- 
played. He says: “I traced the medulla cerebral arteries up 
into their sources. We found no evidence of stoppage any- 
where. The sections were continued posteriorally down 
through the pons, through the medulla, and down as far as we 
made or removed sections.” He made his sections a quarter 
of an inch apart, he told you, and he says further, “We found 
no evidence that there was any hemorrhage at-all or any dis- 
ease. No microscopical examination was made, because of the 
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fact that after a month and twenty-five days it is impossible 
to find anything in the way of minute lesions.” 

He is asked: 

“Q. Is it your opinion from your examination of the brain, 
minutely as you have described here to the jury, that there 
was any embolism in the pons, or any hemorrhage or lesions 
in the pons?” He answered: “In my opinion there was.not.”. 

And, gentlemen, you must remember that is the opinion of 
a man who personally examined the brain. ‘Then he is asked: 

“Q. If there had been a hemorrhage of the pons and death 
had resulted from it, how would the symptoms have differed 
from those that I have narrated to you in my hypothetical 
question? A. There are all sorts of diseases of the pons, paral- 
ysis of the cranial nerves, and unconscious paralysis of one side 
of the body; I do not know of a case, after searching, that was 
uncomplicated, and that could not be diagnosed from opium 
poisoning.” 

Now, Dr. Smith certainly is not offered as a pathologist in 
this case, but he has been fifteen years in active practice and ~ 
what he says is entitled to your careful consideration. He 
watched Dr. Hamilton while he was cutting these sections 
through the pons.. He says they each looked for small lesions ; 
for small hemorrhages, and that they found none; that the 
brain was in the state of preservation described to you by the 
other witnesses. But what does Dr. Peabody say on this sub- 
ject? Gentlemen, you must remember that Dr. Peabody is a 
pathologist, and has been a practising physician for 18 years. 
Previous to this he studied for three years abroad. He studied 
in Vienna; in Strassburg; he studied in Paris. He has been 
connected for years with the New York Hospital, for years with 
Bellevue Hospital, for years with St. Luke’s Hospital, and he 
is to-day Professor of Materia Medica in the College of Physi- 
cians and Surgeons in this city. On this question of hemor- 
rhage of the pons, Dr. Peabody says: “In hemorrhages of 
the pons, there are certain distinct resemblances to morphine 
or opium poisoning.” 

: Mark you, he says: 

“There are certain distinct resemblances to morphine or opium 

poisoning in that the pupils are contracted, and the respirations 
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are slow; but there are almost always convulsions, and there 
is always practically paralysis of one kind or another, which 
is apt to be very distinctive. Moreover, in that form of coma, 
or in the form of coma due to uremia, there are no pleasurable 
sensations antedating the outset of the coma, and there are 
no evidences of the sensations in the skin, such as she is de- 
scribed to haye had in the hypothetical question.” 

That is, her not being able to feel the hand when her fore- 
head was being rubbed. 

Now, what do the defendant’s expert witnesses say? Sim- 
ply that there are resemblances between these different forms 
of coma. Dr. Peabody admits these resemblances, but he adds 
there are distinctions so that it is easy to diagnose one from the 
other, because you invariably have convulsions or paralysis in 
a death from hemorrhage of the pons. And, further, mark you, 
gentlemen, he says, that hemorrhage of the pons is of very 
rare occurrence; that a small hemorrhage of the pons does not 
ordinarily cause death. He was asked this question: “If sec- 
tions were made in the pons of a quarter of an inch apart in 
the way that Dr. Hamilton has described them, would the 
hemorrhage have shown to the naked eye?” 

And Dr. Peabody, who told you that he had made with his 
own hand 1,500 autopsies and had been present at many more, 
answered : 

“T think it would have been in a brain, as it is ordinarily found 
twenty-four or forty-eight hours after death, perfectly obvious 
to the naked eye upon sections such as you have described, a 
quarter of an inch apart, if there had been hemorrhage of the 
pons sufficient to cause death.” 

“Q. When there is a small hemorrhage in the pons, does it 
cause death ordinarily? A. It ordinarily does not. Q. What 
does it cause? A. The occurrence of small hemorrhages in 
the pons and in the brain elsewhere, is not uncommon aftet 
convulsions, and they are supposed to be caused by the con- 
vulsions, by their pressure, or alterations produced by the con- 
vulsions.” 

Thus, you see, gentlemen, a small hemorrhage of the pons 
does not come on while one is asleep in his bed. Something 
must cause it or give rise to it, like a convulsion or epileptic 
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fit. ‘The principle is this, in a convulsion the blood is forced 
through the large arteries into the veins and into the smaller 
blood vessels of the brain, and the convulsed muscles will throw 
the blood with such force and rapidity that a person might 
suffer a small hemorrhage in the pons or base of the brain. 
But the deceased in this case was fast asleep when this trouble 
of hers originated, and Dr. Peabody is authority for the state- 
ment that “Although small hemorrhages are rare and do not 
cause death, they do not even come on unless they are preceded 
by convulsions or some straining of the blood vessels to cause 
them.” 

But Dr. Peabody is not our only authority on this part of the 
case; let us listen fora moment to what Dr. William H. Thom- 
son has to say on this subject. Dr. Thomson has been in prac- 
tice in this city, he tells you, for thirty-three years. For twenty 
years he has been connected with the medical department of the 
University of New York as Professor of Materia Medica, not 
a professor appointed a month or two ago, as was defendant's 
witness, Dr. Biggs, but for twenty years a Professor of Materia 
Medica, the very subject which we are here discussing. Dr. 
Thomson has also been for twenty-seven years connected with 
Bellevue Hospital and with the Roosevelt Hospital—not for 
seven years as was Prof. Roosevelt of the defense, but for 
twenty-seven years, or seven and twenty years, and upon the 
question being propounded to Dr. Thomson whether or not 
the death of Helen Potts could have been caused by a hemor- 
rhage of the pons testified as follows: 

“Q. Would not a hemorrhage of the pons sufficient to cause 
death and coma be easily detected after death? A. After death, 
always. Q. And if a brain was in such a state of preservation 
when examined as to resemble the brain usually found from 
twenty-four to forty-eight hours after death and had there 
been a stfficient hemorrhage of the pons to catise death, could 
it easily have been detected without the microscope?” And 
his answer is—not “yes”; not “I think so,” but “without 
* question.” 

When such men as these agree upon any point it is impossible 
to exaggerate its importance, 
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Gentlemen, does that dispose of the theory of death by 
hemorrhage of the pons? Or, are you going to allow such 
positive testimony and from such authorities to be weakened by 
the sophistry of the witnesses of the defense, by the statements 
made by Dr. Dana, for instance, who admitted that he had 
written out the questions himself to be put to himself by the 
lawyers, and who said that the adjectives used, “‘absolutely cer- 
tain,” “with positiveness,” etc., were important factors in his 
answers? Why, gentlemen, any physician would admit that. 
We cannot say anything is absolutely certain in this world, 
not even a mathematical proposition is demonstrated with ab- 
solute certainty. Likewise, nothing in medicine is proven be- 
yond all peradventure. But when they attempt to set up such 
a defense as that, gentlemen, it is because they are driven to 
the wall; in their extremity they try to build up some fortifica- 
tion; they find a man who writes and frames his own ques- 
tions, so that they may be put in such a form and with such 
limitations that he can answer them in the negative, and in this 
way distinctions are sought to be made in the hopes of befog- 
ging the minds of conscientious jurors. This is justifiable, 
as I said in the beginning, where counsel are trying to defend 
a man for his life—it is an indulgence in favor of life; but, 
while we applaud their zeal and sagacity, let us not be led into 
error nor deceived by it. 

They have given up the heart-disease theory. There has not 
been a word said about it. There was an attempt made—and 
I do not characterize it as anything else than fair for the de- 
fense in such a case as this—to throw out the idea that the heart 
of this girl was not of normal size. You remember that they 
asked Dr. Biggs about the normal heart, and its we'ght, and 
they asked him the weight after the valves had been stolen, 
and he answered that it lacked two ounces in weight from the 
normal heart. Of course, the heart weighed less after they had 
taken the valves away. Dr. Biggs was asked if six ounces and . 
one drachm was a normal heart, and he said, “No; that it 
ought to have weighed eight ounces.” And that was allowed 
to stand in that way—the impression that this heart was not 
of normal size—until it was discovered that this very physician 
had had this heart in his own hands and had pronounced it 
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normal. I say, that may be legitimate work for the defense. It 
surely would not be for the People. But, gentlemen, let us 
not be deceived by it. 

Ah! but they say that she might have had ledner disease. 
She might have died of uremia. Well, what does Dr. Thom- 
son say on that subject? I think he settles that question, and 
in such a way as to make it clear to every reasonable man that 
there is not a chance of Miss Potts having died of uremic 
poisoning. He is asked if a person had any kidney trouble, 
such as would be superinduced by a small dose of morphine, 
if that would appear the first time, or the second time, or the 
third time after taking one-sixth of a grain of morphine, or 
would it wait until the fourth time? For it was not until 
the fourth capsule had been taken that the patient died in this 
case. 

“Q. Would it come on the first time and not wait for the 
fourth dose to be taken if taken at considerable intervals? A. 

QO. Now, if Miss Potts, the patient here, had some kidney 
disease, would she not have shown some symptoms? A. Un- 
questionably.” 

He was not giving an opinion then, He was asked, “You 
could not have kidney disease without some symptoms? ” and he 
says “Unquestionably, no.” 

It is important to bear in mind, gentlemen, that the young 
ladies who occupied beds close to this girl, and lived in the 
same room with her for two months, and, as one of them ex- 
pressed it, “knew her as well as a girl could possibly know 
her room-mate,’ say she was a “well, healthy girl,’ and “a 
girl of a very happy disposition.” And the doctors told you 
that on the autopsy the body showed that she had a “well 
rounded, well nourished figure,” and that all the organs of 
the body, so far as they could see, were “healthy throughout.” 
And yet Dr. Thomson says she would unquestionably have 
had symptoms, 

All the witnesses agree furthermore that Miss Potts was 
perfectly well the day she died and had been for months prior, 
excepting the one “symptom” of sick headaches. Here I call 
your attention to the fact that Mrs. Potts said her daughter 
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had always had sick headaches; that she herself had had them, 
and that her daughter had inherited them from her. Dr. Thom- 
son says that it is a rule that “sick headache” is a family com- 
plaint; that it is frequently inherited by the daughter from the 
mother. 

Dr. Thomson’s attention is called to the “symmetrically con- 
tracted pupils to a pin point,” and he is asked concerning that 
important. “symptom,” and he says: 

“In urzemia it would be a very rare symptom. I have never 
seen that symptom in uremia, although I have looked for it 
for over twenty years.’ And yet you will remember the pupils 
of Miss Potts’ eyes were so contracted at the time of her 
death as to be almost unrecognizable. 

Dr. Thomson told you, not that he had had one case way back 
in 1883 that he could remember, as Dr. Roosevelt for the de- 
fense said “sometime subsequent to 1883,” but he assures you 
he has had such cases all the time—nine hundred cases of 
uremia a year has been the average for his twenty-five years 
of experience. Nine hundred cases each year! 

Gentlemen, compare that testimony with the testimony: of 
defendant’s expert witness who admitted he had had one case 
sometime he knew not when but subsequent to 1883, and that 
he could not tell anything more about it than that. Dr. Thom- 
son says, “I am still looking for eyminetical contraction of pu- 
pils as a ‘symptom’ in ureemia.’ 

And yet that is one of the principal eeanecne symp- 
toms of opium poisoning, and it was present in this case 
to such an extent that Dr. Fowler says: “The pupils of the 
eyes had practically disappeared, they were contracted to such 
a pin point.” Then Dr. Thomson is asked: “In ordinary 
uremia is there profuse perspiration and cold skin present.” 
He answers: “Very rarely, but they are characteristics of 
opium poisoning. Q. If there had been sufficient disease of 
the kidneys so that one-sixth of a grain of morphine might 
have brought on ureemic poisoning and caused death as described 
in the hypothetical question, is it your opinion that the autopsy 
even without microscopical examination of the kidneys, but 
simply an examination in gross by cutting through the surface, 
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would point out the disease? A. Yes, I think it certainly 
would.” 

It is important next to consider what Dr. Peabody has to 
say on this subject. “The first dose,” he says, “would detect 
any kidney trouble.” Now, what is the point about that? Why, 
simply that within ten days Helen Potts had taken three of 
these capsules, and if she had had any latent kidney disease 
the physicians tell you the first dose would have developed it, 
and not the fourth or fatal dose taken that Saturday night. 
“The first of the doses would be apt to detect the kidney lesion 
if any were there. There is a great discrepancy of opinion as 
to whether small doses of morphine are not to be given in 
kidney disease. In fact there are a number of doctors who 
believe that morphine 1s a staple remedy to be used in the con- 
vulsions of Bright’s disease.” 

And he says that he has himself used morphine with great 
benefit in such cases. He continues, “If Miss Potts had had 
a form of kidney disease which was likely to be latent, which 
was latent, and had not given rise to symptoms prior to the 
distinctly recognizable symptoms, prior to the occurrences which 
had been described in the hypothetical question, and then her 
death had been accelerated by a: small dose of morphine, the 
evidence of disease of the kidney would be obvious to the naked 
eye under the circumstances you have described.” 

This is the statement of Dr. Peabody who, I remind you again, 
has made 1,500 autopsies with his own hands. 

“I can only.answer with the restrictions I have already an- 
swered, that with that form of kidney disease small doses of 
morphine at least after death would be perfectly obvious on 
account of the diminished size of the kidney. Q. Leaving out 
the question of microscopical examination, but simply confining 
your answer to the diseases of the kidney, had Miss Potts died 
of what Mr. Jerome spoke of as a latent or unrecognizable 
kidney trouble, then would the kidney after death have shown 
that latent trouble to the naked eye? A. I believe it would. ©: 
And it would have appeared in what form? A. The kidney 
would have been much smaller than usual, and certain parts of 
the kidney would have been much thinner. ©. Had Miss Potts 
not died of the unrecognizable or latent disease, but had died of 
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a deep seated’ kidney trouble, then I understand you to say 
there would surely have been premonitory symptoms that any 
one could not have failed to recognize? A. I feel confident of 
that. What I meant to say was that if there was a latent kid- 
ney trouble which had given the patient no symptoms and that 
then coma had developed in that form of kidney trouble there 
would be a hydraphoid left side of the heart, not always, but 
commonly there would have been a hard and characteristic pulse 
which any doctor ought to recognize. ©. What would have 
been the symptoms if there had been a deep-seated trouble? 
A. The symptoms usually are headache, disturbance of the 
digestion, loss of appetite, shortness of breath, more or less 
dropsical swelling, particularly swelling of the feet, and a 
rather pale and anzemic condition—a condition of general physi- 
‘cal depression. A kidney in this condition spoken of here, if 
it were so altered in size as to be provocative of the symptoms 
he has described, would be perfectly and obviously altered in 
size to the naked eye.” That is, if there had been a latent dis- 
ease sufficient to have caused death, then the kidney would 
have been so altered in size and small as to be perfectly obvious 
to the naked eye. Listen to Professor Witthaus, who made 
the post-mortem examination. ‘The kidneys were rather larger 
than usual; there was not very considerable difference notice- 
able without weighing the two.” Alas, is it possible for intel- 
ligent men to come to the conclusion that Miss Potts came to 
her death by reason of any kidney trouble! Dr. Hamilton tells 
you the condition in which he found the kidneys; I do not be- 
lieve there is a gentleman on this jury that has not heard the 
name of Allan McLane Hamilton. His fame is world-wide. 
He has written books that are read and quoted wherever the 
English language is spoken. He is an honorable, intelligent, 
talented physician and gentleman. He was chosen by the Dis- 
trict Attorney in this case as a man competent to make the 
autopsy and honest in his statements about what he found. 
It is this Dr. Hamilton who says to you, in a way which nobody 
can distrust : 

“We then examined the kidneys. The kidneys were found 
to be large, and of a variety known as lobulated kidneys, which 
is a congenital condition, so that the surface of the kidneys is 
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broken up in blocks. The left kidney was larger than the right, 
and subsequently was found to weigh five ounces. The cap- 
sules of the kidneys were easily detached. The underlying 
surface was healthy, and of a good color. ‘There was no evi- 
dence of fatty degeneration at all. ‘There was no abnormal 
hardness of the kidney of any kind, to my mind. Sections were. 
cut through the kidneys, revealing a normal condition of every 
artery.” He was asked the question: “Q. Were the kidneys 
healthy and normal?” He says “they were.” “Q. Was there 
any evidence of congestion or disease? A. There was no evi- 
dence of disease: Q. Or of any uremic condition of the kid- 
neys? A. There was none. Q. Was there any condition of 
the kidneys that would cause death? A. I found none. Q. 
I understood you to say that you examined one kidney in 
gross; you cut it through and examined it, and then it was 
replaced in the body. The other one you examined both in 
gross and microscopically? A. I did. Q. Have you any doubt 
in your mind but that that kidney which you examined in gross 
and microscopically was a healthy kidney? A. I have not.” 
Dr. Smith was asked: “So far as you could see from the ex- 
amination in gross, could you testify whether there was any 
disease of the kidney? A. There was no evidence of disease 
of the kidney. The body was well rounded, and appeared to 
be that of a girl well nourished.” Dr.. Fowler was asked: 
“What tests do you make to differentiate—to make a differen- 
tial diagnosis, to enable you to determine whether this was a 
case of uremia complicated with a small dose of morphine? 
A. She had not the symptoms of uremia.” Dr. Fowler, who 
for thirty-five years has had an extensive practice in New York, 
whom Dr. Dana, for the defense, said he considered a “man 
of the greatest integrity,’ he “admired him as a man and re- 
spected him as a physician,” Dr. Fowler, who was the attend- 
ing physician in this case, who saw and examined the patient— 
says that she had none of the symptoms of uremia. He says 
further: “She had no convulsions, no frothing at the mouth. 
There is no one set of symptoms that always occurs with the 
same disease, and she had not the symptoms of uremia. Q. 
What other fact would you bring out which led you to make 
a diagnosis. differentiating her condition from urzmic coma? 
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A. She had no twitching of the muscles, and no frothing at 
the mouth. She had no odor, which is usually found in any 
uremic trouble. Q. From your observation of her symptoms 
and the cause of her illness, could she have died from urzmia? 
A. In my opinion, no.” And the very authority that they have 
been everlastingly quoting and reading to the different wit- 
nesses in the cross-examination, Dr. Da Costa, says: “A strong 
point here in the diagnosis is that the coma is preceded by con- 
vulsions.” (There is no such history in this case, gentlemen. 
He continues:) “The exceptional instances are few indeed. 
Puffy eyelids and swollen eyelids. Coma not profound.” (Dr. 
Fowler says, in the case of Miss Potts, it was the “most pro- 
found coma he had ever witnessed,’’) 

Then Dr. Da Costa goes on to say:. “In uremia the coma 
is not profound; pupils normal, yet dilated.” (The pupils, 
in this case, were contracted to a pin’s point.) 

In the light of this testimony, gentlemen of the jury, can there 
be any reasonable doubt in the minds of any intelligent juror 
that the death of Miss Helen Potts was not caused either by 
an hemorrhage of the pons, 7. ¢., base of the brain or by any 
kidney disease? and yet, with all their learning and research, 
the only two possible causes of death that resemble the coma 
of morphine that can be found by the counsel for the defense 
or their expert witnesses which are not totally disproved by the 
post-mortem appearances in gross at the autopsy are these 
two hypotheses—hemorrhage of the pons or uremic poisoning 
from the kidneys. 

What did cause the death of Helen Potts? ogee is it pos- 
sible you can come to any other conclusion than the one dread- 
ful one of morphine poisoning? It is claimed by the People 
that she died of morphine poisoning; the physician who at- 
tended her says—morphine poisoning; the assistant who helped 
to save her, says—morphine poisoning; the second assistant, 
who was called in five hours before she died says—morphine 
poisoning; Professor Thomson, when the question was put 
to him embracing all the symptoms, including the discoveries 
at the autopsy, says—morphine poisoning; and, putting the 
same question to him, but confining it to the symptoms alone, 
without the autopsy, he answers—morphine poisoning. Dr. 
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Thomson, you will remember, is a man who stated that he had 
devoted his lifetime to the study of the effects of opium and 
morphine. Dr. Allan McLane Hamilton says—morphine pots- 
oning. . 

And where you have such authorities as these all agreeing, 
is not such evidence conclusive on this point? Do they not go 
further? Dr. Fowler said that after working over her body 
for eleven hours, after taking all her symptoms into considera- 
tion, not only was he satisfied that it was a case of morphine 
poisoning, but he says that the symptoms would indicate to 
him, after his practice of thirty-five years, a death by no other 
known cause. Dr. Thomson says the same thing—that those 
symptoms taken together, not any two or three of them alone, 
but the symptoms all grouped together, negatived any other 
known cause of death. Dr. Peabody says that the symptoms 
taken together as a group present a picture of morphine poison- 
ing, and of no other cause of death known to him. All the 
physicians agree that in the whole range of their experience, 
observation and knowledge they have known of no natural dis- 
ease to which these remarkable symptoms as a group can be 
attributed. 

Gentlemen, by whose hand was this poison administered ? 
There is no claim made in this case that there was suicide. 
Suicide is eliminated from your consideration. The poor de- 
ceived girl was happy in her disposition. The very day of 
her death she had been promised that the marriage should 
be made public. “Carl” had written her mother that he would 
do as she said. There was no medicine of any kind found in 
her bedroom, excepting the box with the “C. W. H., Student,” 
written upon it, and that box was found upon the top of her 
wash-stand, and was empty. That afternoon her mother had 
been with her, and she had picked up this very box and had 
said to her mother that Carl had given it to her, and that she 
did not like the pills, that they made her feel sick, and that she 
had a mind to throw it out of the window and not take the last 
one, and her mother had persuaded her to take it; that night 
she did take it, and it was beyond question that capsule that 
caused her death. 
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Was it the druggist’s mistake? Why, they have examined 
men who came here from the apothecary’s. They have cross- 
examined the two chemists that made the analysis of this cap- 
sule, exhaustively for hours. And yet when counsel for de- 
fense come to sum up the case not a word is said about the 
druggist’s mistake. They have abandoned it. They know there 
was no mistake made by the druggist. It is an abandoned de- 
fense. Because two reputable chemists who analyzed the re- 
maining capsule told you that it contained one-sixth of a grain 
of morphine less a fraction, and four and a half grains of 
quinine. It has been testified to before you that when the 
prescription was put up by one clerk in the drug store, it was 
checked by still another clerk. It has also been shown that 
Ewen McIntyre is regarded as one of the most reliable chem- 
ists in the city; he has been President of the College of Pharm- 
acy for thirteen years, and he has made no serious mistake in his 
fifty-two years of experience as a pharmacist. For one slight 
mistake that he did make, for his reputation’s sake, so unsullied 
was it, he gave $1,000 in money to maintain his good name. 

But why waste time in talking about the druggist? That 
defense is abandoned. It was not the druggist’s mistake. It 
was not suicide. The death was caused solely by a capsule 
of some kind admittedly given to her by Carlyle W. Harris. 

What was in this capsule? We claim that it was emptied 
and refilled with morphine. We claim that this allegation is 
not only borne out by the fact that she died from the effects 
of a large dose of morphine, not only by the fact that all the 
doctors agree that the minimum dose must have been from 
three to four grains (there was only one-sixth of a grain 
originally in that capsule had it not been tampered with),, but 
we claim that the chemical analysis of the contents of thé stom- 
ach and intestines proves our theory that this was a loaded cap- 
sule, and proves it in such a way that it cannot be denied. 

For remember, gentlemen, that while living witnesses may 
depart from the truth or be mistaken, you have before you 
in this case the evidence from the grave, the mute but eloquent 
pleadings from her who was so foully taken away. Science 
speaks and mortals turn pale when confronted with those voic- 
es from the grave that tell their dreadful story. Had Helen 
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Potts taken the capsule given her by Harris as originally com- 
pounded by Ewen McIntyre, she would have taken four and 
one-half grains of quinine and but one-sixth of a grain of mor- 
phine, or twenty-seven times as much quinine as morphine. 
Professor Witthaus says that he found in the stomach and 
in the intestines after the autopsy, one one-hundreth of a 
grain of morphine but #0 trace of quinine. The defense cross- 
examined him with great skill for nearly eight mortal hours, 
and yet Mr. Taylor for the defendant rises here at the close 
of this case and practically admits that this analysis was cor- 
rect in tracing morphine. Professor Wormley of Philadel- 
phia goes on the stand for the defense and they do not even 
ask him a question as to whether Prof. Witthaus’ morphine anal- 
ysis was correct or not. Prof. Witthaus swore that he found 
morphine; no one contradicts it. But the defense claim that 
his test of quinine may not have been so accurate—that is, 
the bromine test they say may not have been absolute. Why 
is that evidence to have any weight with you—these various 
colored vials that were handed around to you gentlemen? What 
are you going to expect .from astute and learned counsel? 
Are they to offer no defense? Do you expect them to work 
for months and not be able, with all the money at their com- 
mand, to search out any defense at all? They can find no one in 
New York to contradict Prof. Witthaus. They had Prof. 
Doremus sitting beside them here in the court-room. He is a 
widely known chemist. But they did not call him to the wit- 
ness stand. Why? Because, gentlemen, he knows that Prof. 
Witthaus’ methods were correct, and that they cannot be over- 
turned! So then they go to Philadelphia, and they produce 
before you Prof. Wormley, a good, honest old gentleman, and 
he says in effect: “I can give you this for what it is worth,” 
and he tries the bromine test with two or three different quan- 
tities of bromine in a one to ten-thousandths solution of qui- 
nine, and he finds, if he puts in two drops of bromine, he gets 
a little different color, and on this they ask you to condemn 
Prof. Witthaus’ examination for quinine and to acquit the 
prisoner. I asked him how his opinion would be changed 
if I told him that Prof. Witthaus kept as a side test a one 
to eight-thousandths solution of quinine, and he said frankly: 
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“That would modify my opinion.” Then Prof. Witthaus told 
you that is precisely what he did do. He did not test these 
colors, he said, without a side test of quinine. He made a solu- 
tion, one to eight-thousandths of quinine. He says that his 
quinine gave the emerald green reaction, but that his residue 
from the contents of Miss Potts’ body did not. He says that 
he then tried the florescence test. His quinine gave the flor- 
escence, and his residue did not. Next he tried the taste test. 
He found he could taste quinine in so small a quantity as one 
part to five thousand, and that it was not in the residue up 
to that proportion. I asked Dr. Wormley if he was going to 
hunt for the absence of quinine what means he would employ, 
and he said he would take the florescence test, the bromine test, 
and the taste test. Precisely what Prof. Witthaus did. It was 
all that any chemist would do, and if there were no results, 
he would be justified in saying that there was no quinine there. 

Gentlemen, the tongues from the tomb are touching and move 
our souls. They prove that there was no quinine in that body 
in the infinitesimal amount of one part in 5,000, because it can 
be tasted even in that small amount, discarding all the other 
tests. 

And yet, if their theory be true, Helen Potts had taken twen- 
ty-seven times as much quinine as she had morphine. She had 
taken four and a half grains of quinine and only one-sixth of 
a grain of morphine. ‘The doctors tell you that morphine is 
less stable than quinine; that it is one-third less stable; that 
quinine remains in the body and will appear in the urine for 
sixty hours after it has been taken, and that this girl was dead in 
thirteen hours after she had taken the fatal capsule. 

There is no quinine found in the analysis, and yet there is 
undoubtedly morphine. Do you suppose for one moment that 
if Helen Potts had only taken one-sixth of a grain of mor- 
phine and had lived for thirteen hours thereafter, and had 
then died, and her body had been embalmed with an arsenic 
solution, and had been buried for 55 days, that Prof. Witt- 
haus would have ever found morphine in the linings and con- 
tents of ‘the stomach and in the intestines? You remember 
the case that was read here where a man took ten grains and 
died, and very soon afterwards an autopsy was made and only 
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a trace of morphine could be found, because it is so quickly 
taken up into the circulation and absorbed into the blood, and 
yet, though ten grains were taken, they only found a trace 
of it in the stomach. Now, Miss Potts was kept alive for 
thirteen hours by artificial respiration, so that an opportunity 
was afforded for her body to absorb the morphine which she 
had taken, and for it to have become lost in the blood and 
in the tissues; but so large had been the dose that there was 
still a trace of it in the membranes and contents of the stomach 
and in the intestines fifty-five days after burial! 

And there was no quinine, and yet there would have been 
twenty-seven times as mtich quinine, even if the two drugs 
were only equally stable, instead of quinine being the more 
stable of the two. Does not that prove that what she took 
was morphine alone, and that there was no quinine mixed with 
it? ‘Murder, though it hath no tongue, yet shall it speak 
a miraculous language” ! 

But we are leaving out the defendant in this case. There 
are other proofs that point to his guilt even more strongly 
than the proof of science. Gentlemen, I ask you to go with 
me to the death-bed of this girl. The doctors have been work- 
ing over her all night. They send for Harris in the early 
morning, and he arrives there about six o’clock, or between 
six and seven. He goes up into the room where his wite 
lies dying, and Dr. Fowler addresses him: “What have you 
given this girl?’ Harris answers, “I have given her one-sixth 
of a grain of morphine and four and a half grains of quinine.” 
Dr. Fowler says: “Young man, there is a terrible mistake 
here; the druggist must have reversed these quantities. She 
has taken at least four and a half grains of morphine. Go 
at once and find out about it—go to the apothecary’s and find 
out what this mistake is.” Harris then leaves the house; he 
comes back in half an hour and says he has been to the drug- 
gist’s and has found that the prescription was put up as he had 
stated to Dr. Fowler. Yet, gentlemen, two witnesses swear in 
this case that Harris did not go to the druggist’s between seven 
and eight o’clock, or between eight and nine o’clock, or be- 
tween nine and ten o’clock that day, but that it was after half- 
past eleven o’clock, after the girl had died, when he went to 
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the apothecary’s and asked for the prescription. Think you 
that this man, if he was innocent of this crime, would have 
allowed his own wife, whom he loved, to die before his eyes 
from the taking of a harmless prescription, and when that 
wife was found in the last throes and agonies of death, would 
not have rushed to the druggist who compounded the prescrip- 
tion to find out what was in it, and ascertain if there had not 
been some terrible mistake! ‘That he did not go to the drug 
store at first, proves that he knew only too well what was in 
the fatal capsule. Had he not filled it himself? Ah, gentle- 
men, he did not need to go to the chemist to learn what was 
contained in that capsule. He was his own druggist. And 
when he does go to the apothecary’s after the death, does he 
rush into that store and cry: “The girl is dead, I had a harm- 
less prescription put up here and gave it to a lady, and now she 
is dead!” No, he walks into the drug store “perfectly cool 
and self-possessed”—as the clerks in the drug store have told 
you—and says: “I had a prescription put up here on the 20th 
of January. Can’t you tell me what was in it, please?” And 
as the clerk goes to the book and looks it up and reads the 
prescription to him, Harris writes it down on a memorandum 
book and says: ‘Thank you,” and leaves the store. That was 
all! 

Why, contrast that with the action of a man down in New 
Jersey not long ago, whose case you may remember, where an 
apothecary had given a lady an over-dose of morphine, from 
the effects of which she died. Do you remember how her 
fiancé ran at once to the drug shop and told of what had hap- 
pened—of the terrible mistake? And on realizing it the drug- 
gist blew his brains out! 

Well, Dr. Fowler says that Harris came back to the sick room, 
and Dr. Kerr said that Harris stood around in the room “with 
his hands in his pockets” asking them “if he could be held 
liable,” and he testifies that at one time when the patient was 
aroused and seemed to be getting better Harris used these 
words: ‘Well, whichever way this turns out, I don’t see as I 
ought to blame myself,” and then he turned again to Dr. 
Fowler, and for the tenth time asked him if he thought that he 
could be held liable. And what response did that good, honest 
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old physician make to him? He replied: “I don’t want to 
discuss the question now as to who is liable; I am trying to 
save this girl’s life.’ Then Harris suggested tracheotomy, 
which Dr. Fowler told you would have caused instant death. 
After the girl had died, although Harris shows no grief,, Dr. 
Fowler says, before they went down stairs the physicians walked 
over by the window and turned’their faces from him in order 
to give him a chance to show some feeling. He did not show 
any, so far as they saw, and Dr. Fowler himself returned and 
closed her eyes and cared for the dead. _Then Harris goes 
down stairs with the doctor, having first told Miss Day that 
he was “so sorry for her,” and on the sidewalk he asks again 
if they “think he can be held liable.” Why, had you taken 
-your: own wife’s life by accident, having given her what you 
thought was a harmless drug, and she died from its effects, 
would the uppermost thought in your mind be whether you 
could be held liable for her death or not? What would a man 
care who had killed his own wife by such an accident whether 
he could be held liable or not, compared with his grief at his 
own mistake and for the loss of the wife whom he loved! 

It appears that later Harris meets the Coroner, and tells him 
he saved out two of the capsules and gave her four, and that 
there was one-sixth of a grain of morphine in each capsule 
and four and a half grains of quinine, and that he gave them to 
her for malaria and for insomnia. Is there a bit of proof here 
that she suffered from insomnia? There is proof that she had 
sick-headaches, that she had had them all her life. ‘There is 
proof that when she took the first of these capsules it made 
her headache worse, and she wrote and told Harris so; and, 
instead of telling her to discontinue taking them, he writes and 
counsels her to continue taking them. She had not yet taken the 
fatal dose! He explains to the Coroner that he had saved out 
two of these capsules, and later on in the day he brings one 
of the capsules and gives it to him. Mr, Taylor says that that 
is proof that he is innocent, because it is proof furnished by 
the defendant that the druggist made no mistake. 

Oftentimes the means which the shedder of human blood 
uses in order to accomplish his purpose, are the very means 
that Providence employs to drag from the darkness of night 
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and make patent the crime that rests upon the soul of the 
murderer, That is the case in respect to these capsules. Har- 
ris had an idea that if he saved them out, they would protect 
him. Yet they are the very means by which he is discovered. 
Did he not think they would protect him? Why, Dr. Hayden 
tells you that only five days after the death of this girl he 
was talking to his young friend and patient Harris, and he 
said to him: ‘You see the trouble you have gotten into. I 
told you not to write your own prescriptions. Now, you see 
the trouble that has come to you by disobeying my instructions.” 
And Harris replied: “Ah, but the two capsules that I have 
kept out will show that they are perfectly harmless; no jury 
can convict me with those capsules in my possession; they can 
be analyzed and proved to be harmless.” 

Gentlemen, that proves premeditation. Talking about a jury 
convicting him! Who accuses him! What makes him talk of 
a jury? Qui sexcuse s’accuse, is a French motto, meaning: © 
he who excuses himself accuses himself. And here we find 
this man going’ around and trying to excuse himself of a 
crime he has not yet been accused of. “Those pellets no jury 
can hold me on because they will show that they are harmless.” 
What was his idea in keeping them out? Why, isn’t it plain to 
every intelligent man? He knew perfectly well that the capsules 
would protect the druggist, but in this case he had constituted 
himself the druggist. Gentlemen, he had constituted himself 
the druggist when he emptied McIntyre’s capsule and filled it 
himself with morphine, and he thought if he retained those two 
capsules they would be proof that the one which he had given 
his wife had not been tampered with. That was his only idea 
in saving them. He had become the druggist and needed to be 
protected by those capsules, and this is proven by his remark 
to Dr. Hayden: “Those capsules could not hurt anybody and 
no jury will convict me on them.” He had it in his mind then. 
He knew he had filled the other one, and he thought that these 
would be proof that he had not loaded the one that he had given 
to her. Why, the physicians had told him that the druggist 
must have made a terrible mistake. He had been to the drug- 
gist’s at eleven o’clock that day and he had not said a word 
to the druggist about it, as I told you before. And yet when 
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he goes down to the ferry: and meets Mrs. Potts that after- 
noon, the first thing he says to her, in reply to her remark, 
“Carl, is this your work? ” is, “Why, mother, it is the druggist’s 
awful mistake.” And then almost in the same breath he goes 
to see Dr. Mapes and tells him that the girl must have had a 
tumor on the brain and her death was brought about suddenly 
by the morphine. And he goes and sees another friend of his, 
Dr. Rogers, and he tells him that it is all the mother’s fault; 
it is all Mrs. Potts’ fault; she alone knew her daughter had 
heart disease, and did not tell him, or he would not have pre- 
scribed morphine. ; 

And then he goes to see Dr. Peabody, almost the same day, 
and he says to Dr. Peabody: “There is no doubt but what it 
was the druggist’s mistake.”’ And yet, but a few days later we 
find him in Ewen MclIntyre’s store again talking to Powers, 
the clerk who had put up the prescription, and he says to him, 
“Have you read the papers?” And Powers replies, “Yes,” 
and Harris inquires, “Do you believe them?” And Powers 
says, “No, I think it was heart disease,’ and Harris exclaims, 
“So do I!” 

Is this the conduct and are these the words of an honest, 
guiltless, innocent man? 

Gentlemen, Mr. Taylor defies me to point to any motive for 
this crime. If you are satisfied that Helen Potts died by mor- 
phine and that the poison was administered by the hand of 
Carlyle W. Harris, there being nobody else who had any in- 
terest in killing her, and there being no evidence of anybody 
else having given her any medicine, then the question of mo- 
tive becomes a matter of secondary importance. 

It is often difficult to dive into the breast of man and dis- 
cover the motives working there, and by them account for his 
actions. But in this case I claim that I can show you a very 
strong motive. We must recollect that that which to the good 
would appear no motive at all, that which would not exercise the 
remotest influence on you, gentlemen, in inducing you to com- 
mit a crime, may yet often exercise a strong influence on the 
bad; and so before we consider this question of motive, I ask 
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Take his statement to Mr. Latham, when speaking of his con- 
quests of women: “I never had a case I undertook that escaped 
me.” Hear him talking to young Olver, not after an hour’s 
acquaintance, as Mr. Taylor asserts, but after they had been 
around Scranton together for two entire days. Olver had been 
showing him the town, had taken him to the coal mines, had 
taken him all over Scranton, down to the Flats, drinking until 
eleven o’clock at night when this conversation took place, walk- 
ing back to town after missing the last car. Then, he confesses 
to Olver, talking of his successes with women, boasting of his 
libertinism, that he had never allowed any woman’s virtue to 
escape him. Not a companion of fallen women, but a seducer 
of virtuous women, of young girls, and boasting of it! He tells 
of the means he employed; that if he could not persuade them, 
how he would drug them with strong liquor disguised in ginger 
ale. He had failed in two instances, however, where it had 
become necessary for him to enter into secret marriages. And 
young Olver asks: “In two cases—why how will you get along 
with two wives?”. Harris says, “I have never had any trouble 
yet. I have got out of all my scrapes heretofore. I can get 
out of this.” He explains, “I had to have an abortion per- 
formed on one of them. She got so disgusted, I don’t think 
she will give me any more trouble. I forged a letter written 
to her that she could show to her parents purporting to come 
from my own mother asking her to come to Brooklyn to visit 
us, and then I got her to New York, and there we got rid of the 
child; but she became disgusted, and I think I shall never see 
her again,” at that time Olver tells you he knew nothing of 
Harris’ relation to his cousin, and did not find it out until after 
Harris had returned to New York. 

Out of his own mouth this man is a blatant libertine! I 
think we are justified in this case in believing and asserting 
that Harris never intended to recognize Helen Potts as his 
wife. He married her in secret, as appears from his own lips, 
because he could not accomplish her ruin in any other way ; 
he brought her to New York, was married to her before an 
alderman under assumed names, and then having accomplished 
her ruin, he burned up the evidence of their marriage, the false 
certificate. This evidence in the case is unexplained and un- 
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impeached. In love with Helen and burn all evidence of their 
marriage! Intending to recognize her later as his wife and 
burn the marriage certificate, the only proof of her innocence 
and of the virtue of her whom he loved! Gentlemen of the 
jury, what would be a motive to such a man as that, might 
well be no motive, thank God, to you or to me. 

Who can portray one-thousandth part of the evil, misery 
and woe existing in the world to-day which has been caused by 
the libertine. Go to your asylums, go to your gilded palaces 
of ill-fame, behold their fallen inmates and learn the cause 
of their ruin, and the same story of the blighting influence of 
the libertine’s touch will be told. Go to the lower dens of deg- 
radation and behold their miserable inmates, once pure, “creat- 
ed a little lower than the angels,” now lost to every womanly 
instinct, living in filth, associating with the vilest, whose every 
word is blasphemy, whose very touch is disease and death, 
and there you will find the handiwork of the libertine. Go to 
our asylums for the insane, those awful tombs of the living 
dead and see the different forms of insanity; go through the 
female wards, ascertain the cause of their malady. Ah, gen- 
tlemen, no man can describe the misery that exists in this a 
alone, to-day, following on the track of the libertine! 

It is one of the sad characteristics of this crime of the a 
that it destroys all the higher and nobler attributes of our com- 
mon nature. Indulging in his unholy and unbridled lust, his 
wife loses for a man’s eyes all her charms—nay, more, like the 
pure angel from heaven her presence but aggravates the im- 
purity of his carnal passions, he gradually comes to loathe her. 

Mrs, Potts tells you Harris began to show signs of tiring 
of Helen before they had been married three months. He 
was less attentive. He would break his engagements. He had 
satisfied his lust, and was getting tired of it, and craved new 
conquests. Mrs. Potts says it used to pain her to see how pa- 
tiently her daughter bore his neglect. Helen was ever the same 
loving, faithful friend. Mrs. Potts could not understand why. 
She did not then know of the secret relationship. 

Now, my learned opponent speaks of his having confessed 
the marriage to Miss Schofield as a proof that he did not care 
to keep the marriage a secret. Why, don’t you recognize the 
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reason he told Miss Schofield? He was about to perform a 
criminal operation upon his wife for the very purpose of pre- 
venting the marriage from becoming public; and that very 
day. Are we not justified in drawing this conclusion? His 
wife had doubtless said she would not allow the operation un- 
less somebody was told of the marriage relation, in order that 
if she died there might be some witness to prove she was an 
innocent woman. “I would not tell you, Miss Schofield, but 
Helen insists.” That is the evidence. “I would not tell you, 
but Helen insists.” ‘Directly after this conversation Harris and 
his wife took a long walk, and were gone all the afternoon, and 
late into the evening, and when she came home she was 
pale and sick and went right to her room and to bed. And 
it is from that fact that I infer that that is when the first 
criminal operation was performed, because shortly after she 
goes away to Scranton, and there she is sick; the doctor ex- 
amines her and finds her with child, confronts Helen with it, 
and then writes to Mr. Harris. 
Why, they criticise the letter Dr. Treverton wrote to Harris. 
They say he is not worthy of belief because he wrote such a 
letter. Do they forget that the letter was written to a man 
who had performed a criminal operation on his wife and that 
the wife is lying ill, liable to die at any moment on that account? 
Dr. Treverton writes Harris such a letter to force him to come 
forward and acknowledge her as his wife. Very likely Mr. 
Taylor would not have expressed himself as Dr. Treverton 
did in that letter. But you can see that Dr. Treverton’s only 
desire was to have this man assert himself. That last part of 
his letter shows it. He says, “Write me and direct me what 
to do,” because he could not complete this abortion which had 
been partially performed without authority from the man who 
started it, or else he would have been criminally liable, he would 
be committing the crime of manslaughter in the second degree, 
and he compelled Harris to ask his assistance, to place the re- 
sponsibility where it belonged. Dr. Treverton calls in Dr. Hand, 
and they first try to save the child; they give Miss Potts mor- 
phine in one-quarter grain doses every three hours to try to 
stop the labor pains, and finding that impossible they give her 
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quinine to bring on the birth, and finally a four or five months 
child that had been dead from two to four weeks was born 
the first part of August; Harris comes to Scranton and when 
confronted with the fact confesses that he had made two at- 
tempts at abortion on his wife, and that he had been frightened 
the second time because the hemorrhage was so great; it is 
discovered that he and Helen are married and he writes the 
letter which is in evidence to Mrs. Potts, telling her of the mar- 
riage and saying at the end, “I wish I could see you and talk 
with you. I trust I may before long, and in the meanwhile f 
can only hope for your forgiveness and try to win your re- 
spect.” Yet, almost simultaneously we find him under the name 
of Graham up at Canandaigua with “Queenie Drew,” and sent 
out of the hotel because he is found in her bed; trying to win 
Mrs. Potts’ respect! his wife just getting over the terrible ill- 
ness caused by the criminal operation he had performed on her, 
and Harris in the country with Queenie Drew; listen to his 
letter to Queenie Drew: “Dear Queenie!’—this is written on 
September 14, the very time Miss Potts is leaving Scranton— 
“Little girl, we must get you something to do, for my rela- 
tions are dead leery on me. I am earning nothing * * * 
Dolly, hurry back home and meet me as soon as you can.” Con- 
trast this letter with the one he writes his wife about the same 
time: ‘ 

“November 5th. Dear Helen! Of course you cannot let 
Mac dream I ever spoke to you about that. It would be too 
indelicate a thing for you to permit. You may teach him a 
lesson by slighting him for a time, and as you are not apt to 
see him for some time, no excuse will be necessary. He will 
think it the break he made at Miss M’s. I will certainly write 
to Mrs. Turner at once. I trust her son has left her and her 
daughter in comfortable circumstances, 

“I am very well and very busy. Hope to see you in town 
by Thanksgiving. Moies) aCe 

It was written on November 5; he hopes to see the wife 
he loves so well, who has just gone through a criminal opera- 
tion for him, in town by Thanksgiving, the 28th of November, 
or three weeks hence, and not one word of affection of any 
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kind in the entire letter, although written to one who has just 
gone through the Valley of the Shadow of Death for him. 

Listen to another of his letters, written December 30: 

“Dear Helen: I am not worse, but I am ordered to stay in 
for a couple of days. Towards evening I am usually feverish, 
and if I am to-night, I won’t dare to go out. I hope you 
may have a very pleasant visit home. Wourseat Caries 

That is every word of it. 

It is dated December 30, one month before this girl died. 
Was he tired of her? 

We have not proven the other secret marriage. Why? We 
can find no evidence of it, and we cannot be expected to find it. 
Married under false ’names; a secret marriage. How could 
we expect to find any trace of it. We have found none. But 
we have it from his own lips that he was twice married. Short- 
ly after this letter of December 30, and when the mother has 
been using every persuasion to get him to have a ministerial 
marriage, he writes the letter to Helen which her mother finds 
and reads. It says, “Let all question of engagement be dropped 
for. the present.’ The mother replies to him, sarcastically, and 
says, “Yes, I have read your letter to Helen, do let all question 
of engagement be dropped inaSmuch as you are already man and 
wife.” And Harris, not seeing that she is offended, writes 
to her saying, “I got your letter, and I am so pleased with its 
contents, I now suggest that nothing be said about this marriage 
or this éngagement for two years at least. Take your daughter 
and put her at Wellesley’—put her as far away from me as 
possible—‘“‘let her go through the course there, and then at 
the end of two years we will consider the question of recogniz- 
ing this marriage.’ He hoped to get rid of her in this way. 
Hoped that time and absence would make her more willing to 
drop the marriage relation. ‘The mother answers him, “Two 
years! Are you going to make Helen wait two years more; 
think of what might happen. She has given birth to your child. 
She is your wife. You might die. The affidavit I have is not 
satisfactory. At last my mind is made up. You must go on 
the 8th of February, the anniversary of your secret marriage, 
before a minister of the gospel, and there have a Christian mar- 
riage performed. . You shall take the certificate of your mar- 
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riage and send it to me, and I will hold it and make it public 
whenever it suits me. No other course than this will any longer 
be satisfactory to me or keep me quiet.” 

These were her final commands to him. The date was the 
18th of January. He writes back to her on the 19th or 20th: 
‘“T have received your letter. I will accede to your demands 
if no other means can be found of satisfying your scruples.” 

He was tired of Helen. He was tired of her mother’s im- 
portunity. He had never intended from the first to acknowl- 
edge her as his wife. He could postpone it no longer. He had 
told Mrs. Potts at lawyer Davison’s office that if they grew tired 
of it ina year or two they could throw it up, and nobody would 
be the wiser. He had told her that if she pressed him too hard 
he would cut everything and go West. He had told Miss Scho- 
field that he wished Helen were dead and he were out of it. 
He was trying to get out of it, trying to postpone it for two 
years longer; and when he found he could not do this, why 
didn’t he throw her off and refuse point-blank to acknowledge 
her? Ah, gentlemen, have you forgotten the criminal opera- 
tions he had performed on her; that he was guilty of the 
crime of manslaughter and had acknowledged his guilt? Dr. 
Treverton and the wife, who is made by law a legal witness in 
such a case, held him in their power. A woman scorned will 
often turn and seek revenge. She-had it in her power to de- 
stroy him. He appreciated his position, for he told Mrs. Potts 
that he immediately took her letter down to Mr. Davison’s 
office. He has consulted his lawyer, and he appreciates that 
his wife is master of the situation. He has been a libertine 
all his life. He has got out of all the scrapes he ever got into. 
He told Dr. Treverton he had performed five abortions and 
never got caught. This time he is caught, and must either face 
the woman he has wronged or serve a term in State’s Prison and 
be ruined in his profession, in society, with his own family, 
his grandfather, who will leave him money—with everyone 
everywhere! 

Just at this juncture he hears Dr. Peabody lecturing about 
morphine poisoning—how it cannot be detected readily in the 
body after death; that it is a safe poison; that the symptoms 
accompanying it resemble those of death from many latent 
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almost unrecognizable natural causes. It is an easy death; 
those who take it go to sleep and never wake up. ‘The morphine 
itself is passed around; he sees it, and gets it in his hands. It 
will relieve him of all his trouble; and the very day that he 
writes to Mrs. Potts that he will agree to her proposition pro- 
vided no other means can be found of satisfying her scruples, 
he goes into the apothecary’s and has the prescription put up. 
Why did he prescribe for her? We find him going to a doc- 
tor and getting a physician to prescribe for himself. Why not 
write a student’s prescription for himself? He gets a doctor 
to prescribe for his own malady, but doesn’t ask that doctor 
what is a proper remedy for headaches or insomnia; doesn’t 
ask that doctor to write him out a prescription for Helen; he 
goes to Ewen MclIntyre’s store and asks for thirty capsules of 
sandalwood, but he finds he cannot wait for the sandalwood; 
he takes out of his pocket this prescription already signed 
“C. W. H., Student,” underscored, and asks how long that will 
take; and when he learns it will take about fifteen minutes he 
concludes to wait, but says he will call the next day for his 
own prescription, that he will call to-morrow morning for his 
sandalwood, but he wants the student’s prescription put up 
immediately; and yet he is not to see Helen until the next 


‘afternoon; it is in evidence and uncontradicted, that he gave 


the four capsules to her at a reception the Wednesday after- 
noon following. He had them two days in his possession, but 
couldn’t wait one night to have it put up; what does he want 
with the capsules at his home before delivering them to Helen? 
Why did he have six capsules put up, if he only intended to give 
four? Why have more than four put up originally? Why keep 
the capsules for thirty-six hours when he was going to call 
at this very store again the next day and when, he said, he was 
in a hurry? why write “Student” on the prescription? the 
apothecary tells you that he never had done it before, and not 
only had Harris never done it before, but Mr. McIntyre tells 
you that never before in his whole experience had he known 
of “Student” being signed on any prescription. Was it because 
he knew that that prescription would be called for after Helen’s 
death, and did he think that by putting “Student” on it he would 
avert suspicion? The very afternoon she died he said, “It is 
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lucky for me that I put ‘Student’ on it.” Did he have a purpose 
in doing it. He thought the word “Student” protected him; 
he thought the keeping back two capsules protected him; oth- 
erwise he never would have done either of these two things. 
Why prescribe morphine for headaches or insomnia? Hasn’t 
Dr. Peabody told you that he took Harris to task for having 
prescribed morphine in such a case and told him, “Had you paid 
attention to my lectures, you would have known that was an 
improper remedy to give under such circumstances,” and to 
this Harris made no reply. Had the other wife in the meantime 
appeared, and asserted herself; it is uncontradicted that he had 
a second wife. One is lost in speculation! It is most painfully 
evident, however, that he was being guided in all his actions 
by some terrible motive; some great catastrophe had to be 
averted because the evidence shows it out of his own mouth. 
When he first met Mrs. Potts at the ferry after Helen’s death 
and rode with her in a carriage to the house, she said to him, 
‘Now Carl, she is dead, she is your wife. She shall be buried 
under your name.” At this Mrs. Potts says Carl’s “fear was 
awful,” that he plead with her not to allow her daughter to be 
buried under his name. He said to her, “You don’t know what 
it means to me. I can’t have her acknowledged as my wife. 
It isn’t because she is your daughter. If she were Queen Vic- - 
toria’s daughter it would be the same.” It was not his family, 
therefore, that he was afraid of, it was some other reason. 
Why, if she were Queen Victoria’s daughter, could he not have 
this girl acknowledged as his wife? She hadn’t been dead five 
hours at that time. Mrs. Potts reasoned with him; she said, 
“Carl, why are you so hard on me. Helen has had a child by 
you. It is but just she should be buried under your name.” 
And he replied, “She can’t be buried under my name. If you 
have got no respect for me, at least respect Miss Day. You 
have put her under false pretenses at Miss Day’s school. It 
will break up her school.” And then Mrs. Potts replied, “I 
didn’t put her in Miss Day’s school. It was done at your re- 
quest.” He said, “Never mind, she has been there, and now for 
Miss Day’s sake you must leave this marriage a secret”; and 
Mrs. Potts leaned her head against the cool window pane and 
was silent till they reached the school. 
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But Mr. Taylor says Harris must be innocent for he asked 
for an autopsy. What took place was precisely this: He took 
the occasion when Mrs. Potts had just left the room after first 
seeing the face of her dead daughter and then he asked, “Do 
you want an autopsy?” And Mrs. Potts tells you, “He might 
as well have asked me if I wanted an autopsy on my own body,” 
for had there been an autopsy, would it not have shown that, 
although a school girl, yet, she had been a mother? And Har- 
ris was clever enough to know that there would be no autopsy 
allowed. 

But, gentlemen, and this is the point: If Harris had been 
innocent of this crime, and if he had thought it was really the 
druggist’s awful mistake, or that Helen had died of a brain 
tumor, of heart disease, or any natural cause, I ask you if he 
would have allowed her body to be buried without an autopsy? 

He is a physician, and knows about the use and importance 
of autopsies. He had been asking everybody if they thought he 
could be held liable for her death. Put yourselves in his place; 
would you demand an autopsy under such circumstances if 
you were innocent? Or would you quietly allow the body to 
be embalmed and buried and your chance of proving your in- 
nocence destroyed? Would you not exclaim, I gave that medi- 
cine, I thought it harmless, but the doctors say she was poi- 
soned; it reflects on me; I must have an autopsy performed ; 
it is due me, there must be no doubt about the cause of death; 
my future depends upon it! Are those not the words of an 
innocent man? 

But what do we find Harris doing? We find him following 
Mrs. Potts to Ocean Grove; we find him begging her for that 
duplicate marriage certificate; Helen is dead and buried, and 
yet he is down there demanding her marriage certificate with the’ 
affidavit attached, and Mrs. Potts asks him: “Why do you 
want it? Helen is dead; she can’t injure you.” And he says: 
“T cannot tell you of what importance that paper 1s to me”— 
those were his exact words—‘“T cannot tell you of what import- 
ance those papers are to me.” “Carl Harris,” said Mrs. Potts, 
“there is a grave between you and me, which neither of us can 
cross. If my suspicions of you are right, I can never forgive 
you; if I am wrong, you can never forgive me.” And then 
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she says that he told her that he had a good mind to have the 
capsule analyzed and “pay for it out of his own pocket.” Ols, 
self-respecting, innocent man, who loved your wife, have you 
a good mind to have the capsule analyzed, and pay for it out 
of your own pocket, to prove that you didn’t kill your wife! 

Mark you, gentlemen, at the close of this conversation with 
Mrs. Potts he says: “If you will give me those papers, I will 
forgive you.” Noble man! I will forgive you if you will give 
me back that marriage certificate. I who have ruined your: 
daughter and caused her death will forgive you if you will give 
me back the evidences of my crime. 

Mr, Taylor asks you why Harris should want to get rid of 
his wife when he had been offered a trip abroad with her if 
he would acknowledge her. Don’t you remember, at Davison’s — 
office he used these words: “I wouldn't take half a million 
dollars and acknowledge the marriage.” What does this mean? 
They are his own unexplained words. Surely, there was some 
ternble reason why he could not acknowledge Helen as his wife. 
Even in the carriage with Mrs. Potts, six hours after Helen's 
death, he exclaims: “You do not know what it means to me | 
if she should be buried under my name.” Now, those state- 
ments must be all true, and are uncontradicted, unexplained, 
and we have it from his own lips that he could not tell Mrs. 
Potts the value those papers were to him; and he told Miss 
Schofield that he would rather “kill her and Kill himself than 
have this marriage made public.” 

Counsel for the defense knowing only too well the vital im- 
portance of this testimony, fought vigorously for three-quarters 
of an hour to try to keep it out of the case. Did they dare 
ask Miss Schofield ‘one question in cross-examination? It 
was the turning point of their case, and they dared not open 
their mouths, and they struggled with every technicality known. 
to them to try to keep it away from you. It shows that Harris 
had it in his mind that he could take ms wife's life if occasion 
required; it shows that even in June, seven months before 
her death, he “wished she were dead and he out of it!” 

Alas! is it possible, on such evidence as this, that you 
can come to any other conclusion than the one dreadful one 
of guilt? I protest I can suggest none. 


- 2 
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Creumsdantia evihence, geniemen, is nn Vine a chain, where 
one weak Vik can ween the entite rain, Mt is Nike a rope 
on cthe; each fact is a tanh of that rope; and as we pile 
ome Groumsance on gnither, one fact on anther, w we 28d 
strands and strength wo the rope wnt) we gt 2 calle tromg 
ening to bind the prisomer to justice. And tw in this case 
I say that ail these facts and all these crounstances are but 
strands of the rope and AA to as strength; if ome trecks the 
rope is ut ircken, posithy mt even weakened, One Groum- 
stance might powditly be compatible with innocence if it stood 
by its alone, tut it is the series of things which, though small 
perhaps in their individual capacity, do, when grosyed vgether, 
lead to the inevitatle and isresistible conclusion that the pris- 
omer at the bar was the cute of this beautiful young guts 
death. 

In connection with this question of motive, I have neglected 
to 124A yo 2 letter, which may throw some light upon this 
part of the case. It was written, you wih rementber, between 
Senembes and Octdves of OP. He writes to his wife—“Dear 
Halen: 1 can’t go down to the Grove to-day. Ji you suspect 
anything wrong, 1 will la you have sancthing to take before 
your tine. Unless you have reached the period I would mt do 
anything. Ii you are sick in the morning have an orange by 
your teA and suck part of it before you rie. There is no 
possility oA your having to leave school. I can't do any good 
by seeing you now. Yours, C. 

“lt yous have any more of those opiates left take them for a 
couple of days before. There is no reason to operate now. I 
promise to bring you out of it, and never to cause you any 
worry A the same kind. C” 

I call your particular attention to the regret that he shows for 
again getting her in this condition, and his promise never to do 
so again. It may throw some light upon the motive in this case. 

Now, gentlanen, pause here. It is pretended by Mr. Tay- 
lor, in solemn mockery of your intelligence and manhood, that 
you should acquit his client because throughout all the nine 
smonths that Harris has been in prison and throughout this long 
trial be has always maintained his self-respect, and could look 
into the eyes and face of each juryman, with 2 conbdence and 
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assurance which in Mr. Taylor’s judgment, could only arise 
from a sustaining belief of innocence in his heart. Mr. Taylor 
said likewise, that the prosecution had poured into this case a 
“tide of filth and slime.’ I ask him out of whose mouth came 
this tide of filth and slime? ‘The People’s witnesses have but 
repeated the words spoken to them by Carlyle W. Harris; 
and if throughout all this case he has retained his self-respect ty 
ask you what other man in this court-room has retained his 
respect for Harris? Is he innocent because he can look a jury 
in the face? Why, could any man whose conscience wasn’t 
fairly choked in his breast, look any honest man in the face 
after there had been proved against him what has been proven 
in this case against Harris. This is not innocence, to my 
mind; it shows an utter lack of conscience and of feeling; 
there has been enough proven here to make any man hang his 
head in shame before the public and a jury of respectable gen- 
tlemen. 

But, gentlemen, I beg you will pay no attention to anything 
I have said that is not fully justified by the sworn testimony ; 
pay no attention to anything in this case but to the inner voice 
of your own consciences, and to that sense of duty which you 
owe to God and to man upon this occasion. If all these facts 
and circumstances lead your minds to a conclusion of this man’s 
innocence, or raise that fair and reasonable amount of doubt 
to which he is entitled, in God’s name acquit him and set him 
free. But if, on the other hand, all the testimony of the wit- 
nesses in this case together with the statements out of the de- 
fendant’s own mouth, when weighed in the even scales of jus- 
tice, convince you of his guilt, then and then only I ask for a 
verdict of guilty at your hands,—for the protection of the good, 
of the virtuous, for the repression of the evil and the wicked, 
I ask that verdict by which alone, as it seems to me, the demands 
of public justice can be satisfied. 

I.well remember once seeing an old engraving, an English 
picture, which represented the first trial by jury. The twelve 
men were assembled in the open field, no house inclosed them. 
It was a murder trial, but it was far different from this murder 
trial, for here we have the accused and his family and friends 
sitting about him and appealing to you for your sympathy. 
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There the jury were collected on the commission of the crime, 
and at their very feet lay the body of the dead. One relative 
of the deceased was bending over the lifeless form, her locks 
falling upon his face as her tears fell in her agony of grief. 
A male relative stood over the prostrate form pointing with one 
hand to the accused and with the other to the gaping wound 
through which the life tide had gone. That was an ancient trial 
by jury, and here, in closing this trial, I ask you to remember 
the dead. I ask you to go with me to that lonely churchyard, 
and stand for a moment with me by the grave of this unfortu- 
nate girl; let us there with bared heads, say a few words in 
praise of her innocent young life——she who had a right to live 
for years in this garden of God’s beauty, suddenly taken off 
and hurled into eternity. Let us write an epitaph on her tomb: 
“Murdered innocence.” 

Would to God, gentlemen, we could call her back. Would to 
God we could bring her back to life once more and could put 
her loving hand in his, and send them out into the bright world 
forgiven, wiser and better for this sad experience, to live their 
lives together as man and wife, according to God’s holy ordi- 
nance. But it is too late. She has gone. Her lovely spirit 
has left the earth. The die is cast. A terrible doom has set- 
tled over this defendant. And we can now only listen to the 
command of the great Jehovah, “Whosoever sheddeth man’s 
blood by man shall his blood be shed” ! 
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ARGUMENT FOR THE PETITIONERS IN THE MILLER AND Lux 
Cask. SupPERIOR Court, REDwoop Crty, CAL- 
IFORNIA, DECEMBER 9, 1896 


BIOGRAPHICAL NOTES 


Delphin Michael Delmas was born in France on April 14, 1844. In 
his boyhood he moved to California. He graduated from Santa 
Clara College in 1862, and received his LL. B. from Yale Law School 
in 1865. Admitted to the bar in 1866, he practised in San José, 
California, where he was District Attorney of Santa Clara County. 
He has practised in San Francisco and New York City, and is now 
located ‘at Long Beach, California. 

Henry Miller, son of a cattle dealer, was born in Brackenheim, 
Wurtemberg, on July 21, 1828. In 1847 he emigrated to New York 
City, and in 1849 went to San Francisco where in 1851 he established 
himself as a retail butcher. In 1857, he formed a partnership with 
Charles Lux. When Lux died in 1887, the firm owned 750,000 acres 
of land in the San Joaquin Valley, California, and in Oregon and 
Nevada. They had 100,000 head of cattle, 80,000 sheep, and the 
annual sale of meat amounted to $1,500,000. The holdings of the 
firm were much increased by Miller after Lux’s death. An estimate 
of Miller as a man and as a “cattle-king,” is found in “My Life on 
the Range,” by John Clay, who speaking of California cattle raising 
in the year 1882 says (page 27): “Nothing in my experience that I 
have seen before or since equalled the matchless energies displayed 
on these San Joaquin Ranches. It was no discovery to find out that 
the great motive power, the irresistible force in this ranch life and 
management was Henry Miller, a nervous little German who pos- 
sessed some fairy’s wand, for he transformed whatever he touched 
into gold. He was selfish, grasping, indomitable, thrifty, with a 
wondrous brain that schemed and twisted and generally routed his 
opponent. Yet he was a philosopher, a student of the Bible, because 
he drew illustrations from the life of Solomon and others. In his 
business he was decisive and you knew where you were at. In my 
experience his word was good when given. Aside from his own 
genius his great asset was in choosing men. He had an army of 
them and they were splendidly drilled, loyal and intense workers. 
His magnetism permeated the valley, affecting not only his own 
ranches but it kept the neighbors keyed up.” 

Charles Lux, an Alsatian by birth, worked at his father’s trade 
as a wheelwright until he reached the age of 16, when he emigrated 
to New York. Here he was employed as a butcher’s apprentice at 
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$6.00 a month. In 1849 he went to San Francisco, where he opened a 
butcher shop. The partnership of Miller and Lux was formed in 
1857. Lux died on March 15, 1887. 


STATEMENT OF FACTS 


The two members of the firm of Miller and Lux, wholesale butch- 
ers and cattle raisers of San Francisco, made a contract in which 
they mutually covenanted that upon the death of either partner, the 
survivor should carry on the business for the joint use of himself and 
the estate, heirs and legatees of the deceased partner for seven 
years. Charles Lux died on March 15, 1887, leaving a wife, Miranda 
W. Lux; a brother, Henry Lux; and various relatives in Europe re- 
ferred to as the “German heirs.” He left no children but there was 
a stepson, Jesse Sheldon Potter, the only child by a former marriage 
of Mrs. Lux the widow. Potter was also related by marriage to the 
surviving partner, Henry Miller. Miller’s first wife was a sister of 
Mrs. Lux, so that she was Potter’s aunt. Miller’s second wife and 
Potter were cousins. As a boy, Potter had lived for eight years in 
Miller’s household. 

Charles Lux left an unencumbered estate of the value of about 
$10,000,000. About ninety per cent. of it was his interest in the firm 
of Miller and Lux, and under the California law, one-half of this 
interest would as community property go to Mrs. Lux on the settle- 
ment of the estate. In his will, he requested his wife to allow her 
share of the common property to remain under the care and control 
of the surviving partner, Miller. She complied with this request. In 
his will, Lux stipulated that an inventory need not: be filed, but 
developments in the settlement of the estate made it necessary to 
take and file an inventory. Three executors were named in the 
will, Mrs. Lux, the widow; Jesse Potter, her son by a former mar- 
riage; and Henry Miller, the surviving partner. 

Now began a three-cornered contest between the widow, to protect 
her rights; Henry Miller to control and extend the property; and 
Henry Lux and the “German heirs,” to have a share of the prop- 
erty distributed to them. A large part of the litigation was occa- 
sioned by the attempts of the representatives of the “German heirs” 
to prevent the payment of an allowance to Mrs. Lux, pending the set- 
tlement of the estate, of $2,500 a month. The appeals reported in 
400. Cal. 593; 606; 609; 100 Cal. 73; 89, resulted in a final order that 
this sum be paid. 

In May, 1892, Henry Miller’s resignation as executor was accept- 
ed, and in September, 1894, Mrs. Lux died. Therefore, Jesse Sheldon 
Potter was left as sole executor. Proceedings were then begun in 
the Superior Court of San Mateo County, sitting in Probate, to have 
him remoyed as executor. It was in this proceeding that Mr. 
Delmas, on December 9, made the argument in behalf of Henry Lux 
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and others which is here printed. It resulted in the removal of Pot- 
ter and the substitution of Henry Lux, brother of the deceased 
Charles Lux, as administrator with the will annexed. 


MR. DELMAS’ ARGUMENT 


May it please your Honor, when some future moralist, 
descanting upon the vanity of riches and the emptiness of 
human ambition, shall seek in the annals of our jurisprudence 
an example to enforce his homilies he will find none richer 
in illustration than that afforded by the proceedings before 
the court. We have here on the one side a man already near- 
ing the limit of human life still restless in the feverish pur- 
suit of wealth—wealth which affords him no enjoyment; the 
increase of appetite growing by what it feeds on; the scope 
of the horizon expanding the higher the ascent; the means 
by which the pursuit is followed destroying the possibility of 
enjoying the reward. On the other hand the sad lesson 
taught of the rapidity with which the prodigality of descend- 
ants may in one lavish hour scatter to the winds the hoarded 
accumulations of years reaped by the patient toil and labor 
of the ancestor. 

But it is not from a moral, but from a legal aspect, that 
your Honor has to deal with these questions. Moral consid- 
erations interest us no further than in so far as they may af- 
fect the legal rights of others. . 

This is a proceeding to remove an executor from office. 
We admit at the outset that the burden of showing legal 
cause for that removal is upon us. As well remarked by my 
learned friend at my left in an argument which, though I 
had not the pleasure of listening to it, I read with renewed 
admiration of his ability, his candor, his power of clear, or- 
derly and forcible statement, the testimony is valuable only 
in so far as it relates to three propositions, which he has thus 
stated : 

The three grounds upon which it is urged a case has been 
made are these: 

First, that the respondent is incompetent to discharge the 
duties of his office by reason of a want of integrity ; 
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Second, that the respondent is incompetent to execute the 
duties of his trust by reason of improvidence; 

Third, that the respondent and Henry Miller have entered 
into a conspiracy to cheat and defraud this estate and those 
interested in it. 

The whole field of inquiry is thus clearly outlined. ‘The 
three propositions upon which this case must turn are thus 
clearly and succinctly stated. I shall adopt those three propo- 
sitions as the text of what I have to say, and shall follow, as 
my learned antagonist has done, the order of the statement. ~ 

I will address myself first to the question of lack of in- 
tegrity. Do we find in the respondent, Potter, that lack of 
integrity which disqualifies him from executing the duties of 
this important trust? 

Who is Jesse Sheldon Potter? He is the stépson of the 
deceased Charles Lux, the offspring of his wife by a former 
marriage. He is the cousin of the present wife of Henry 
Miller, with whom he spent the hours of his childhood and 
boyhood, and the nephew of Henry Miller’s first wife, who 
was a sister of his own mother. He has been trained in busi- 
ness as an inmate of Henry Miller’s house for eight years 
when he was a lad and by Henry Miller himsetf. He natural- 
ly glided from there into the employ of this large, wealthy 
and influential firm, entering as a mere youth and continuing 
in more or less important capacities up to the present time. 

In commenting upon the conduct of Mr. Potter and the 
actions of Mr. Miller, as I shall do at some length, I shall do 
sO in no offensive sense, void of any personal animosity 
against these parties, and in the simple discharge of an im- 
perative duty, giving no more pain to either party than the 
facts of the case abundantly warrant. 

I say, then, at the outset, using the epithets borrowed from 
Henry Miller himself, that for five years before his stepfa- 
ther’s death, Jesse Sheldon Potter was a defaulter and an 
embezzler; that his defalcations and these embezzlements 
commenced as early as 1882, starting, as such things generally 
do, with small amounts, increasing with varying fluctuations 
as crime or conscience and remorse alternatively had sway, 
until, at the death of Charles Lux on the 15th of March, 
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1887, his pilferings had amounted to the large sum of $26,- 
000 and over. 

A charge of this gravity is not made without reflection and 
deliberation and a painstaking and anxious examination of 
the testimony by which it is supported. ‘That testimony re- 
veals the fact that, during Charles Lux’s lifetime, Jesse Shel- 
don Potter occupied in the firm the very important position of 
being manager of its slaughter-houses and collector of the 
thousands and hundreds of thousands of dollars from its cus- 
tomers. Neither Lux nor Miller was a man of letters. On 
the other hand Potter had received a certain modicum of col- 
legiate education. He, therefore, naturally discharged im- 
portant duties with reference to the office and the books of 
account of this firm. 

It were tedious to go through the very numerous items 
which constitute these. defalcations. "There are two, however, 
which stand out in bold prominence and with marked features 
before our eyes, and to these two I shall address my remarks. 

The first is a collection made in October and November, 
1882, from the Occidental and Oriental Steamship Company 
amounting to thirty-three hundred and odd dollars. 

This company was a large customer of the firm of Miller 
& Lux, its purchases amounting all the way from $1500 to 
$3000 per month. 

The documentary evidence—the books and vouchers— 
shows beyond question that Potter collected from this corpo- 
ration through D. D. Stubbs, their secretary, the sum of 
$3356.57 for meats delivered for the two months of Sep- 
tember and October, 1882; that this collection was made in 
two installments; that the payment was made by Mr. Stubbs 
in person to Potter himself and was made in coin and not by 
check; that this coin went into the hands of Potter as the col- 
lector of his employers, Miller & Lux; that he has never to 
this day paid this money over to its owners; that nine years 
afterward, the matter having lain hidden and dormant during 
that time, he was charged by Miller with the defalcation and 
then acknowledged it, giving his promissory note for the 
amount, with interest from the date of collection to the date 
of the note, which was the 17th of February, 1891. 
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If reasoning be the process of ascertaining the unknown 
from the known we start out with a firm grasp upon this 
much knowledge. ‘This we know; this much is conceded. 
These circumstances stand out as beacon lights by which, as 
mariners, we are to determine our course through the uncer- 
tain fluctuations of the sea of testimony which lies before us. 

It is admitted by Potter that this money, though collected 
by him, has not been paid over. He was asked the following 
questions and gave the following answers: 

“Q. You had collected from the company $3356.57 for 
meats furnished to their steamers, by you or under your or- 
ders? A. Yes, sir. 

“Q. Had you ever paid that money to Miller & Lux? A. 
No, sir. If I had I should not have given the note for it. 

“Q. You had not paid for it? A. No, sir.” 

That the facts standing with the group of admitted circum- 
stances that I have stated and read in the light of those cir- 
cumstances are sufficient, if explained, to base a charge and 
warrant a verdict of embezzlement against this man cannot be 
disputed. 

What is Potter’s explanation? He gives but one. Your 
Honor will recall that he was first sworn on the 21st day of 
October of this year to give testimony in this case, and at 
that time the explanation of his failure to pay this money over 
to its owners was that he had loaned the bulk of it—$3000— 
to a man whose name he would not then reveal, and had tak- 
en his note, which note had never been paid. He declined to 
state the nature of the transaction because it was a business 
transaction. + 

He said that he had a voucher for this amount, and, when 
asked what it was,. declined to state, on the ground that, to 
use his own language, “being connected with the business, he 
is not at liberty to do so.” He states “it was a business trans- 
action in connection with the steamer business; a man’s note. 
‘Q. Whose note? A. I refuse to state.’ ” 

He goes on to say: “I reported that fact to the office after 
the money was returned. I told them I had loaned the money, 
and as soon as I got it I would return it. 1 told him (Ro- 
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dolph, the bookkeeper) that I had loaned the diss but did 
not tell him to whom, nor show him the note.” 

Asked what has become of that note he says: “The note? 
I have got it. 

“OM You sul have ate = A Ves,sir. 

“OQ. Where is it? A. At my house.” 

Is that story true? Is that an explanation of the failure to 
turn over this $3000 to its true owner ? 

I shall endeavor to show to your Honor, and I feel confi- 
dent I will be able to prove that there is not one particle of 
truth in that explanation. 

As I have already stated, the amount collected was some 
$3000. It was not collected in one sum or at one time. It was 
collected in two amounts—the first, on October 25, 1882, was 
$844.20; the second, on November 17, 1882, was $2512.37. 

It will be noticed, of course, that neither of these sums 
makes up by itself the full sum of $3000, which he says he 
loaned to this unknown man. He could not have made that 
$3000 loan with the first collection, because it amounted to 
only $800. That was received, as I have stated, on the 25th 
of October. He must have carried it over from the 25th of 
October to the 17th of November, and added it tq the $2500 
which he then collected in order to get $3000 to loan to. this 
unknown stranger. There is no pretense that he loaned that 
$800 between the 25th of October and the 17th of November. 
What reason, then, was there for not immediately turning 
over that money in the ordinary and honest course of business 
to its true owners? Where did Potter keep that $800 for this 
period of four weeks? It was coin, not a check. He did not 
loan it. ‘The explanation of a loan will not fit that case. 

His story about the note, if your Honor please, is inherent- 
ly untrue. We have a mysterious note, given to a man who 
must remain unnamed because the transaction is not such as 
will bear the light of day. This is given when Jesse Potter 
goes on the stand the first time. His mind upon this subject, 
so far as the examination was concerned, was virgin of any 
impression. He could not tell, he did not know that we would 
question him, or that we knew anything about that transac- 
tion. Hence, at that time the name of the payee of the note 
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is refused, although he tells us the note is in his possession 
at that time; it is at his house; he can produce it. He thinks 
he is safe against detection because the rampart which he has 
thrown before him, that this was a business transaction, will 
be a sufficient protection against further questionings. 

He is subsequently undeceived in that proposition, because, 
before he leaves the stand, we demand, as of right, the pro- 
duction of that note. The counsel who represent him here 
were, of course, too well versed in law to suppose for a mo- 
ment that the request could be refused. The rampart which 
he had built up, of declining to produce it, and of declining 
soon to give us the name of the payee, vanishes. Upon the 
reassembling of the court what happens? We are then told 
that the name of the payee is a Mr. Reynolds. In selecting 
from the whole mass of people who might have been its payee 
Mr. Potter is careful to name a man who has been in his 
grave for three or four years, and who, therefore, could, by 
no possibility, contradict him. 

And what of the note which he had at his house the day 
before? We are informed that he has hunted for it in his box 
in the safe of Miller & Lux, and it is not there. The note 
cannot be produced. 

Why did he go that evening to the safe of Miller & Lux 
to look for that note when the echo of his testimony that the 
note was at his house had not died within these walls? He 
had seen the note, he tells us, a year and a half before. He 
had kept the precious document from 1882 until 1893, a peri- 
od of eleven and a half years, and, lo, at the very moment 
of his utmost need it has vanished—it had percolated through 
the iron walls of the safe of Miller & Lux. It cannot be pro- 
duced. 

His first version, if your Honor please, of this matter, on 
the 21st of October, is that he had loaned the money to this 
mysterious man, and that he had told Rodolph, the book- 
keeper: “As soon as I get this money back from this man I 
will turn it in.” ‘There can be no question that at that time 
the exculpation of Potter was placed upon the theory of a 
loan for which a note, payable at a future time, had been tak- 
en, because, your Honor will remember, he swore that he had 
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tried repeatedly to collect that note, but had been unable, and 
he had kept the note in his possession from 1882 until a year 
and a half ago—nearly twelve years—as a valuable piece of 
paper. 

His second version of the transaction involves no loan to 
Reynolds. His defense is thus placed upon the theory of a 
payment to Reynolds of this sum of money, to be spent by 
feels for the benefit of the firm, to use a vulgar phrase, 

“wherever it would do the most good.” — 

Then, it was not a loan. Then, it was not Sapte that it 
was to be paid back. Then, the story of an effort to collect 
it back is not true. It is not true, either, that he ever told 
Rodolph that he had loaned this man or any man, this money. 
Nor is it true that he told Nickel that he had loaned this man 
any money. And this for two obvious reasons: Rodolph is 
his own personal and intimate friend. He is the only witness 
—because the witnesses to Potter’s business capacity amount 
to nothing in this case—he is the only witness, I say, that 
Potter has summoned in his behalf. 

The tie between them is so intimate that Rodolph is willing 
to make himself a petitioner in the proceeding to remove the 
executor of Potter’s father’s will upon the mere casual sug- 
gestion of Potter. Rodolph is sworn. Does he say that Potter 
ever told him it was a loan? Does he say that he ever told 
him that he had taken a note from Reynolds or from any oth- 
er man? Does he say that he told him that, when he col- 
lected the money back, he would pay it to him? Does he say 
that he ever saw the note? Does J. LeRoy Nickel, the dupli- 
cate and representative of Henry Miller, who sat here in 
court from the beginning to the end of this trial—does J. Le- 
Roy Nickel go on the stand and say that Potter ever told him 
that it was a loan, that he ever dreamed it was a loan; that 
he ever saw this note; that when he charged Jesse Potter with 
having embezzled this money, Potter exculpated himself up* 
on the ground that he had given the money to a man to be 
spent for the benefit of the firm? No. Nickel is as silént as 
the grave, and Rodolph does not dare swear that Potter: evér 
told him anything of the kind, 
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Then remember, if your Honor please, that this very same 
Mr. Nickel and Mr. Miller, in the beginning of 1891, con- 
fronted Jesse Potter with this defalcation of $3300, charged 
him with it, and demanded restitution. Potter at that time 
had Reynolds’ note, if he had it at all, for he swears he had 
it as late as 1893. Did he exhibit that note to his employer 
Miller, or his representative Nickel, or Rodolph the book- 
keeper? Did he say “This is my explanation; I did not steal 
the money. I may have been injudicious in giving it to Reyn- 
olds, but I did it in your interest. I may have been wrong, 
but here is the voucher, here is the paper which exonerates 
me, at least, of being a thief.” 

No! Confronted with his defalcation, he admits it. Hav- 
ing in his hands, he says, the means of refuting the charge, 
he does not produce them. Yet, these were not strangers or 
enemies. Henry Miller was his relative by marriage twice 
over, his friend, his preceptor, his mentor. If when Henry 
Miller charged this man, for whom he says he entertained a 
fatherly love and solicitude, with the damning evidence of the 
books, Jesse had said, ‘““Why, there is no wrong in this; here 
is the evidence of my innocence,” would he not have gladly 
accepted it? Jesse never produced it. Muller never saw it, 
never heard of it. He sternly demanded from the unfaithful 
employé the return of the full amount with interest from the 
date of the collection. 

Mr. Potter says further, that at the time that these trans- 
actions took place he reported them to Rodolph, the book- 
keeper, his friend, and that, to use his own language, “Ro- 
dolph marked it down as a credit for them (the Oriental and 
Occidental Steamship Company) and debited me with it in 
a memorandum which he put in an envelope.” 

False, if your Honor please, in both propositions; false, 
because Rodolph, called upon the stand, is not questioned as 
to that memorandum; false, because if there was to be a cred- 
it given by the bookkeeper to the Occidental and Oriental 
Steamship Company, who had paid their money in satisfac- 
tion of their debt, the proper place to give them credit was 
on the books, not in a slip of paper placed in an envelope, 
while they appeared debtors upon the books. 
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Whatever Jesse Potter might have done with the money, 
as between the firm of Miller & Lux and the steamship com- 
pany, the debt was canceled. And if Potter was to be debit- 
ed with the amount, and it was an honest transaction, why 
should he not be debited with it upon his account current 
with the firm of Miller & Lux, for he had a running account 
then amounting to over $4000? 

He says further that that memorandum can be produced. 
Has it been produced? Fearing that we might demand it, 
knowing in his mind that it never existed, he subsequently 
says the memorandum was destroyed on the 17th of Febru- | 
ary, 1891, when he gave his promissory note in satisfaction 
of this defalcation. 

Who saw that memorandum? Rodolph made it, Potter 
says. Does Rodolph say he made it? Does he say he even 
saw it? 

It was destroyed at the time the note was given, Potter 
says. Does Miller say he ever saw it? Does he say it was 
destroyed? 

Nickel demanded the note as the agent of Miller. Did 
Nickel ever see the memorandum? Did he destroy it or see 
it destroyed, at the time the note was given? 

No eye ever rested upon that memorandum save the eye of 
Jesse Sheldon Potter’s imagination. 

If this was an honest transaction why did Mr. Potter keep 
it a secret from 1882 to February, 1891? If he owed this 
money honestly and intended to pay it why did he not say 
so? If he did not owe it, and the truth was that he had loaned 
it for the firm and taken a promissory note why did he not 
report the truth? Why did he not report to the bookkeeper 
that the Oriental and Occidental Steamship Company had 
paid their bill and were entitled to a credit upon the books; 
that he, acting as the representative of the firm, had made a 
loan of the money, and had taken a note for the firm, to a 
man named H. D. Reynolds? Why did he not have cash 
debited and bills receivable credited with that amount? ‘That 
would have been the ordinary, the usual, the proper way in 
which the transaction would have appeared upon the books 
if it had been an honest transaction. It does not so appear. 
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It is down upon the books as a dishonest transaction. As a 
dishonest transaction it was treated by Henry Miller. As 
an ordinary embezzler the man who had misappropriated the 
money in October, 1882, was, in February, 1891, discovered, 
caught and compelled to make good the defalcation. 

The explanation of this painful episode is so plain, any 
comparison of the books of account of these two corporations 
makes it so manifest, that the testimony is crushing and over- 
whelming. 

I have had placed for your Honor’s convenience upon this 
sheet the compared statement of the books of Miller & Lux 
and of the Oriental and Occidental Steamship Company. A 
very slight examination of this sheet will show that the pecu- 
lations of Jesse Potter had commenced as early as January, 
1882, had continued down to November, 1882, during which 
time he collected the moneys from the Oriental and Occiden- 
tal Steamship Company, and, then, could go no further, and 
were brought to a stop in November, 1882, because the col- 
lecting then was taken from his hands and put into the hands 
of another. 

From this sheet your Honor will perceive this state of facts: 
January 25, 1882, Miller & Lux sold the Oriental and Occi- 
dental Steamship Company for the steamer Belgic $769.74 
worth of meat. The books of the Oriental and Occidental 
Steamship Company show that that money was paid by them 
to Potter. ‘The company holds and produces the receipt for 
the amount signed by him on that day in coin, on the 5th of 
February, 1882. Your Honor will find by turning back to 
the books of Miller & Lux that Potter did not pay that money 
to Miller & Lux until the 16th of May, 1882. February 20, 
1882, there was sold for the steamer Gaelic $812.84 worth 
of meat. ‘That money was paid by the conipany to Jesse Pot- 
ter in coin on the 12th of April, 1882. They have his receipt 
of that date. He kept the money until the 16th of May, 1882, 
and then, and then only, paid it over to the firm. March 15, 
1882, there was sold for the Oceanic $791.64 worth of meat. 
That money was paid by the company to Potter in coin on 
the 12th of April, 1882. They hold his receipt of that date. 
He did not pay it over to Miller & Lux until the 29th of 
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June, 1882. And so it goes on, if your Honor please, to the 
end, showing, beyond question, that the moneys were not paid 
over by the collector into Miller & Lux at the time they were 
collected, but that the moneys which were collected, for in- 
stance, in March, instead of going to pay the March bills 
were applied to pay the February or January bills; that the 
moneys which were collected in June went to pay the April 
bills; and so he continued two months behind his accounts, 
until we come down to the bills in question in October and 
November, 1882, which were applied to pay the August bills. 
After the 17th of November the collections being taken from 
him and placed in the hands of Rodolph, the next collections 
being made by Rodolph, Potter did not have the money to 
catch up with the past delinquencies and became from that 
time on a defaulter. 

Mr. McEnerney. Now, Mr. Delmas, you will pardon me, 
but there is not any testimony in this record that the collec- 
tions were taken away from Mr. Potter at that time. 

Mr. Delmas. I beg your pardon. The collections made im- 
mediately after the two which I have stated—which are $800 
and the $2500—were made by Mr. Rodolph and not by Mr. 
Potter. 

Mr. McEnerney. Yes, sir; during that year; during the 
next month Mr. Rodolph collected, but Mr. Potter did -not 
cease to collect, and there is no testimony to show it. 

Mr. Delmas. There is testimony to show exactly what I 
state, if your Honor please, that the collections made after 
November, the next collection which would have been some 
$3000 and sufficient to catch up with this defalcation, were 
made by Mr. Rodolph and not by Mr. Potter. ‘There is no’ 
testimony that Mr. Potter made any collection afterward. 
Hence, Potter becdme delinquent and had no means where- 
with to catch up. That is the simple explanation of this 
whole matter. He had. been paying the back bills with 
moneys collected thereafter, and the moment collecting was 
taken from him, the back bills remained unpaid. 

In other words, if your Honor please, the thirty-three hun- 
dred and odd dollars which he collected, $800 on the 25th 
of October, 1882, and $2500 on the 17th of November, 1882, 


DELPHIN M. DELMAS 313 


instead of being applied to the bills which Mr. Stubbs paid, 
were applied to bills of two or three months previous, which 
Mr. Stubbs had paid long before, but the money for which 
Mr. Potter had not turned over, and then when Mr. Potter 
was deprived of the power of making collections in December, 
the collections which were made in December could not be 
applied by him to meet the payments or to meet the bills 
which he had received payment of in October and November, 
and therefore these remained on the books unpaid and he was 
delinquent. 

Now, let us take the other transaction to which I have re- 
ferred. I have said that, at the time of Charles Lux’s death, 
Jesse Potter had been, independent of this item, a defaulter 
and embezzler to the extent of about $23,000. 

Under date of January 3, 1891, four years after Charles 
Lux’s death, we find an entry in the books of Miller & Lux 
in these words: “Jesse S. Potter in account with Miller & 
Lux. Indebtedness of Jesse S. Potter on 15th March, 1887. 
Amounts collected from sundries not accounted for, $23,947.- 
06.” Mr. Potter is asked upon that subject: 

“Q. Mr. Potter, does that $23,947.06 mean that on the 15th 
of March, 1887, you had collected for the firm of Miller & 
Lux that amount of money and not accounted to them for it? 
A. Yes, sir. 

“Q. When was it that you collected this $23,947.06? A. 
Previous to Mr. Lux’s death. 

“Q. How many years previous? A. A great many years. 

“Q. When did you commence to collect moneys for the 
firm of Miller & Ix and fail to pay them over to them? A: 
It commenced in 1882. 

“Q. And ran down to Mr. Lux’s death, a period of five 
years? A. Yes, sir, a period of five years. 

“Q. And during that period of five years these sums gradu- 
ally accumulated to something over $30,000? A. Yes, sir. 

“OQ. You say that that is shown by the books? A. It is 
shown by the books; yes, sir.” 

Now, this defalcation of twenty-three thousand and odd 
hundred dollars remained a secret until the beginning of, 1891, 
when Potter was confronted with it and acknowledged it. 
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Mr. Miller, then, his relative, his friend, the husband of his 
cousin, the husband of his aunt in his first marriage, his co- 
executor upon the will of Charles Lux, instead of sending 
him to the penitentiary, as he says he might and perhaps 
ought to have done, out of tenderness for his mother would 
not punish him, and contented himself with taking his note 
for the amount of his defalcation. What motive, what ulti- 
mate purpose this harsh and unsentimental man had in doing 
this act of apparent magnanimity I will show hereafter. It 
does not belong to this part of my argument. 

Before examining, however, into the explanation which 
Potter gives of these defalcations of $23,000 let us examine 
into their origin, their progress and their final culmination. 
As I have stated, Potter ran the business of the slaughter- 
houses and made sales of meat for cash there paid him. In 
the ordinary course of business these moneys would have 
been turned over every day into the strong-box of Miller & 
Tx, to which they belonged. Instead of doing so Potter be- 
gan in 1882 to be short in his returns. It commenced at first 
with a few hundred dollars. It fluctuated, and then reaches 
at his stepfather’s death the very considerable sum of $23,- | 
947.06. It remained in this condition, unknown, hidden in 
the mass of accounts, unsuspected by Henry Miller or by 
any of his representatives, until 1891, when it was brought to 
light and Potter confronted with the fact, Potter then ac- 
knowledging his liability and giving in restoration his prom- 
issory note. 

What is his explanation? He is asked: 

“Q. What had you done with the moneys after you had 
collected them? A. Some of it I-had spent for the business. 

“Q. What with the other? A. I spent it myself. 

“Q. How much had you spent for the business of this $23,- 
947? A. I could not state the amount of it.” 

He now claims that much of it was spent for the benefit of 
the firm. That claim, it was urged, was to no extent recog- 
nized by Miller. That no evidence of it was offered to him 
at that time is manifest from the fact that he demanded and 
received his note for the full amount to a cent of the defal- 
cation. He is asked: 
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“Did Mr. Miller insist that you a repay this amount? 
A. Certainly. 

“Q. The whole amount? A. The whole amount. 

“Q. Did you tell Mr. Miller at that time that you had spent 
a part of this money legitimately for the business of the firm? 
A. Not till afterward. 

“Q. Did you have any vouchers at all for any of this twen- 
ty-three thousand and odd dollars that you state you spent 
for the firm? A. Yes, sir. P 

“Q. Where are they? A. In my desk at Butchertown. 

“Q. When you gave your note for this amount the vouchers 
which showed you did not owe that sum to the firm were 
there at Butchertown? A, Yes, sir. 

“Q. And the vouchers, which would have shown that this 
amount of $23,000 charged against you was excessive and 
which would have exonerated you to that extent at least, were 
there, accessible to you? A. Yes, sir. 

“Q. In your own desk—a desk to which you had access? 
A, Yes, sir. 

“Q. And you did not get them? A. I did not. 

“Q. Did you produce any of them? A. I did not.” 

What! A man is confronted by his employer with being 
a thief. A transaction which had lain dormant for nearly 
ten years is unearthed from the books. The damning evidence 
is cast into his teeth. He has the written proof that he is an 
innocent man and he does not produce it! And this in deal- 
ing not with an enemy, not with a stranger, but with his 
friend, his employer, his relative, his benefactor. 

Where was Butchertown? Was it in some remote, undis- 
covered part of the world, inaccessible to Jesse Potter? Was 
the place in which these vouchers were secreted some cavern 
guarded by fabled dragons prohibiting his entrance? No. 
Butchertown was at the very threshold of the City of San 
Francisco, three miles at most from the place where he was 
charged with these peculations. He was a daily and constant 
visitor there, for there were the slaughter-houses in which he 
transacted his business. He had been there on the very day 
in which these things were charged against him. He would 
be there, and was there, the very next day. 
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These vouchers were in his own desk, his own property, 
the solemn evidence of his innocence, the means of refuting 
the charge that had been made against him—and he never 
went for them, he never produced them, he never breathed 
a syllable to his employer that he had them or could produce 
them. Who can believe such a story? 

He sees himself, further on, that that explanation will not . 
do. Another one has to be suggested; and what is it? An 
explanation that makes the first one worse, and which, if there 
could be any doubt of its utter falsity, removes all possible 
doubt. After stating that the vouchers were there, and he did 
not go after them, he is asked: Why? Because, he answers, 
I intended to bring them up after a while. What! He was 
charged with the defalcation. Then, if ever, Jesse Sheldon 
Potter, was your time, not later! Not yours to plead guilty 
when you had the means of vindication in your own hands. 
Not yours, then, to trust to chance of time to produce the 
proofs which you then had. Did you ever produce these 
vouchers? You intended to bring them up after a while, you 
say. Well, did you ever bring them up? No. They remained 
in your desk at Butchertown. Yes. How long did they re- 
main there? Until 1892—one whole year. During that year 
did you bring them up? No. And what has now become, in 
this your hour of need, when in a court of justice you are 
openly and publicly charged with this embezzlement—what 
has now become of the precious evidences of your innocence 
which you then had? Can you produce them now? No. 
They, too, are gone! Gone, Jesse Potter, with the Reynolds 
note, which found its way through the iron and steel-ribbed 
walls of the safe of Henry. Miller. Gone, Jesse Potter, with 
all hope of your ever establishing your innocence. Gone, 
Jesse Potter, with your character an honest man. 

The Good Book says somewhere, if your Honor please, if 
my memory is not at fault, “For he that hath, to him shall be 
given: and he that hath not, from him shall be taken away 
even that which he hath.” Jesse Sheldon Potter exemplified 
but in part the truth of this Biblical quotation. ‘T'o the vouch- 
ers that he says he had no more were given, but the vouchers 
which he had not even these were taken away. 


DELPHIN M. DELMAS 317 


Now, if your Honor please, what is the explanation of all 
this? What answer is made to this damning evidence? Why, 
forsooth, that Charles Lux knew all about the misdoings of 
his stepson. Charles Lux was an honest man, who bore that 
reputation in this State in a degree as full and complete as 
any man that ever lived within its borders. He was a good 
man. His will shows him to have been a kind-hearted and 
just man. 

Did Charles Lux, the possessor of millions untold, conspire 
with this boy to peculate in the matter of a few thousand dol- 
lars? Did Charles Lux, .the trusted partner of Miller, in 
whose special charge the office and the books were placed, 


_ connive with this young man to rob his partner to the extent 


of a few paltry thousand dollars? Is it believable? If that 
is not believable, is it possible to imagine for a moment that 
Charles Lux knew what was going on? 

Let us not lose ourselves in glittering generalities, which 
but confuse the mind and make the reason wander. Let us 
take one specific transaction because if he knew it all he knew 
the parts, and let us see how that imputed knowledge squares 
with the facts and with the character of this dead man who is 
not here to defend himself. 

Did Charles Lux know that Potter had collected from the 
Oriental and Occidental Steamship Company $3300, for which 
he had given the receipt of Miller & Lux? Did he know that 
the coin of that company had gone into the hands of his step- 
son, Jesse Sheldon Potter, in payment of a legitimate bill in 
the ordinary course of business? Did he know that this cus- 
tomer appeared upon the books in the office as still indebted 
for the amount? Did he then sanction that mode of doing 
business? Does any one believe it? Did Charles Lux know 
that Jesse Sheldon Potter had taken this money and appro- 
priated it to his own use? Did he sanction the withdrawal 
of the money from the firm? And did he not then direct that 
a charge should be made against Potter in his current account 
upon the book of the $3000 which he had thus taken, with his 
sanction, as a legitimate business transaction? Does any one 
believe that? = 
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Did Charles Lux know that Potter had taken $3000 of the 
money of Miller & Lux and had loaned it for purposes of 
their business to a man named Reynolds, and had taken his 
promissory note therefor? And did he then not direct that 
the Oriental and Occidental Steamship Company should re- 
ceive proper credit for the money they had paid, and that this 
transaction should be carried into the ordinary account of bills 
receivable? Does any one believe that? Does any one believe 
that for a period of five years Charles Lux saw his stepson 
abstracting at first a couple of hundred dollars, swelling the 
amount gradually from $500, $800, $2,000, $3,000, $10,000, 
$18,000 to $23,000, and did he put no stop to it? Did he give 
no warning voice? Did he not insist that the books of the 
firm should show the truth to his other partner? 

The truth is, if your Honor please, that this is a cruel, un- 
warranted, unjustifiable—I had almost said cowardly—attack 
upon the dead. It is the last resort of a bad cause to throw 
the blame of the crime of the living upon those who, in the 
cerements of the tomb, are helpless to defend themselves. 
But there is a man who is is not dead. There is a man who 
knew. There is a man who was familiar with all the facts 
and circumstances which could shed any light upon that trans- 
action. That man is Henry Miller. What did Henry Miller 
say of Jesse Sheldon Potter at the time when there was no 
temptation to swerve his mind from the truth, when he was 
speaking from his heart, and not with that cunning evasion 
which has been characteristic of the whole of his testimony 
here ? 

What judgment did Henry Miller pronounce upon Jesse 
Sheldon Potter in 1891, when he compelled him to repay these 
embezzled moneys by his note? What judgment did Henry 
Miller pronounce upon Jesse Sheldon Potter in 1893, when he 
depicted him to Judge Francis E. Spencer of San Jose? 
What did he say of him then? He said he was a defaulter. 
He said he had embezzled from the firm from $60,000: to 
$65,000, and the books would show it in part. He said he 
was a felon, whom he could have sent to State Prison, only 
spared him out of tenderness for his mother. ‘That was the 
judgment of Henry Miller in 1893. What was the judgment 
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of Mr. Miller of Potter in 1894, as expressed to Major Pott? 
That Jesse Sheldon Potter was a defaulter, an embezzler, and 
had embezzled collections which he had made for the firm of 
Miller & Lux; that he could have sent him to the State 
Prison, but did not, out of consideration for his mother. 

Does Mr. Miller deny these conversations? Does he deny 

that he so stated to the venerable Judge who testified here? 
Does he deny that he stated so to Major Pott? He does not. 
Does he deny that he compelled Jesse Sheldon Potter to refund 
these moneys? He does not. Does he claim that at the time 
he exacted this repayment any explanation, any palliation of 
this crime was made or suggested? He does not. 
. I anticipate that it will be said: Why did Miller, from 
1891 to 1893, keep Potter in his employ if he knew him to 
be an embezzler and a thief? Why does he continue him to- 
day transacting his business, if he knows him to be such? I 
will not now answer that proposition at length. I simply wish 
to note here that I’ do not overlook it. The purpose which 
Mr. Henry Miller had in view in thus acting is, I will show 
hereafter, perfectly manifest. . 

That disposes of what I have to say upon the first of the 
heads to which the learned counsel has adverted in his argu- 
ment—the question of lack of integrity, with this exception, 
that, further on in my argument I will advert to a transaction 
connected with the leasing of the Las Animas Rancho in 
March, 1887, within a week after Charles Lux’s death, which 
might belong to this branch of the subject, but which, in or- 
der to avoid repetition, I will treat of under that. This trans- 
action, I shall claim, when the facts are stated, was a dishon- 
est transaction of both Mr. Miller and Mr. Potter—a flagrant 
breach of trust by both, prompted by mercenary motives on 
both sides. 

I now pass on to the second branch of this argument, which 
relates to improvidence. 

Jesse Sheldon Potter, as he has presented himself to us 
here, appears to be a man of easy disposition. The evidence 
abundantly proves and the admissions abundantly attest the 
character of life which he has been leading for the last few 
years. To put it very mildly, from the year 1882 to the pres- 
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ent time Jesse Potter has béen a fast liver. The amount of 
money that he spent over and above his salary between 1882 
and 1887, including the defalcations which I have adverted 
to, including the moneys which he borrowed from Miller & 
Lux upon his note, and including the moneys which he drew 
from the firm on current account, amount to $36,000. This, 
over and above thé salary of $300 which he was then receiv- 
ing, and such benefaction and gratuities as he may have re- 
ceived from a loving mother, whose only child he was, and 
from his wealthy stepfather. 

The cold fact confronts us now that, since the death of his 
father to the present time, a period of less than nine years, 
Jesse Sheldon Potter has squandered, in round numbers, 
$200,000 in debauched pleasures: Who has furnished him 
this money, for what ulterior purpose was it furnished him, 
and what purport the man who furnished it had in view I 
will advert to presently. 

Your Honor remembers the questions that were asked of 
Mr. Potter. We were upon the very boundary of that sub- 
ject, which had excited some curiosity, and were advancing 
with the cautious, hesitating and reluctant steps with which a 
man proceeds who is compelled by inexorable duty to make 
an investigation into the private life or personal sins and 
offenses of another. At that time nothing could prevent us 
from making that examination, because the debauched life of 
Jesse Potter was averred in our petition, and was denied by 
the answer. The burden being with us we would have been 
compelled, however painful the operation, to enter into that 
forbidding region. 

That was the condition of the pleadings then. They were 
at that time amended, and without further comment it is suffi- 
cient for mg to refer your Honor to the pleadings as they are 
now. In the amendments which were filed in this court it is 
averred under oath: 

“That said Potter is and has been since March 15, 1887, 
incompetent to execute the duties of his trust, and incompe- 
tent to act as such executor by reason of his improvidence, 
and in that behalf these complainants aver that said Potter 
is and since March 17, 1887, has been, wholly insolvent; that 
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he has since said date received from time to time divers large 
sums of money from his mother, Miranda W. Lux, now de- 
ceased, and divers other large sums of money from Henry 
Miller, the surviving partner of the firm of Miller & Lux, 
which firm until the death of said decedent was composed of 
said Henry Miller and said decedent, and from Henry Miller 
individually and from other sources; that such sums aggregate 
over $200,000; that all sums so received except a sum not 
exceeding $300 a month up to March, 1895, and $500 a month 
thereafter, have been expended and squandered by said Potter 
in fast living and on dissolute associates.” 

That averment is now admitted to the extent of $175,000. 
It is admitted that, during this period, while his family. has 
been living on $300 a month, Jesse Sheldon Potter has ex- 
pended and squandered in fast living and on dissolute asso- 
ciates the sum of $175,000. 

It now remains to be determined by the court, upon this 
charge of improvidence, what is the legal value of the fact 
that the executor,of an estate stands before it, not unguard- 


edly, but deliberately, with full advice of able and devoted 


counsel, confessing to the court that during the time he has 
been an incumbent of this office he has squandered—squan- 
dered confessedly—$175,000 in fast living, and on dissolute 
associates. 

Now, if your Honor please, this vast amount was not spent 
in equal or proportionate sums during the various years that 
go to make up this period. By far the greater part of it has 
been spent, squandered in this manner, within the last two 
years, furnished during that period to this man who was thus 
squandering it by Mr. Henry Miller. 

How spent? How squandered? He is asked: 

“OQ. You borrowed from the 11th of October, 1893, to the 
11th of October of the present year, in two years, from Henry 
Miller, $62,000? A. Yes, sir. 

“Q. Again, on October 17 of this year, you borrowed from 
Henry Miller $11,000? A. Yes, sir. 

“OQ. Is the $11,000 of October 17 of the present year (and 
these questions were asked him on the 21st of October, but a 
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few days afterward), a few days ago, the last note that you 
have given Mr. Miller? A. Yes, sir. 

“Q. Is it the last indebtedness that you have incurred to 
hing? AS Ves. sirg 

The money borrowed then from Henry Miller for two 
years from the 11th of October, 1893, to the 17th of October, 
1895, reaches the enormous amount of $73,000. But that does 
not give the total amount for these two years. On the 17th 
of November, 1894, Potter received $30,000, the sum which, 
in her maternal solicitude, she had provided for him by in- 
suring her life for his benefit. Of this $17,000 went to Henry 
Miller to repay him in part and $13,000 was spent between 
the 17th of November, 1894, and the lst of January, 1895. 
The money and price of his mother’s life was thus spent in 
six weeks. 

We must further add $300 a month, the salary which he 
received from his mother, from May, 1893, to September, 
1894, the date of his mother’s death, say, in round numbers, 
$5,000. Add that to the $73,000 from Miller- and $13,000 
from the mother’s life insurance, and it appears that this man, 
in the two years immediately preceding this proceeding, spent 
$91,000 in fast living and on dissolute associates. In one 
single week, just before this contest, he spent $3000 in the 
same way. . 

“Q. Did you spend that $3000 in a week? <A. Yes, sir. 

“Q. In your personal expenses? A. In my personal ex- 
penses; yes, sir. ; 

“Q. In the way of pleasure? A. In the way of pleasure, 
yes, Sire” 

And in the month of July, 1894, he spent $9000 borrowed 
from Henry Miller in the same way. Mr. Miller is asked: 

“Q. That makes $9000 in the month of July, 1894? A. 
It must be correct, sir. 

“Q. You did not stop to think that was rather a large 
amount for a man to spend in one month? A. I thought so, 
yes,.sity 

Thus in two years of idleness this man had squandered in 
licentious pleasures more than what the vast majority can by 
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a lifetime of painful and honorable toil succeed in accumu- 
lating. 

But this does not complete the picture, for during the time 
that he was spending at the rate of $3000 a week and $9000 
a month and $45,000 or $50,000 a year for pleasure his wife 
and child were supported upon $200 or $300 a month, fur- 
nished by Mr. Miller as a beggarly charity. He is asked: 

“Q. Can you tell us in what manner you spent these large 
amounts of money that you borrowed during this period? A. 
I spent it for pleasure. 

“Q. The amounts that went to the support of your ‘family 
are correctly indicated upon these accounts that I have read? 
AY €= siti 

“Q. Amounting to some $200 or $300 a month? A. 
¥ esihcir: 

“Q. And the balance you spent for your pleasure and 
amusement? <A. Yes, sir.” 

What kind of pleasure, if your Honor please? Intellectual 
pursuits—the love of art—of painting—of statuary—of 
literature—of beautiful, artistic and ennobling surroundings? 
No. Pleasures such as are sought and found by men who 
lead a fast life in the company of dissolute associates. 

What was the consequence? It is said that a man can spend 
his money as he pleases. ‘That is true. I know of no power 
to prevent a man from spending $3000 in one week or $9000 
in one month for pleasure—aye, even though, at the same 
time, his wife and child are stinted-in the necessaries and cer- 
tainly in the comforts of life. Men may be so constituted ; 
and if they are, the law has no means to prevent the conse- 
quences of their recklessness or their injustice. 

But between that and saying that it is from men thus acting 
that a court of justice is to select its ministers to carry out 
the wishes of the dead and protect the rights of the living 
there is a wide gulf. 

It has been said here: “Grant that Potter did spend $50,- 
000 a year; that was not one-half of the income from his 
mother’s estate.” The counsel who make that argument fail 
to recall that, at the time Mr. Potter was spending this money, 
his mother was not dead; that the property was still hers, 
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not his; that she might dispose of it by will to whomsoever 
she pleased; that he had at best but an expectation in her 
estate. 

Is it then come to this, that a man, having an expectation 
of income to come after the death of one whose life inter- 
venes, gives evidence of providence and fitness' to take charge 
of the affairs of others by borrowing from a stranger the 
whole of that anticipated income, to be squandered in pro- 
fligacy—borrowing, too, by giving in pawn to the lender ev- 
erything he has in the present and all he hopes to have in the 
future? 

Where is Tess Sheldon Potter’s property to- -day? The 
very house in which his child and wife live is pawned to Mil- 
ler. Where are the fees and emoluments and commissions 
which he may be entitled to receive in this proceeding? 
Pawned to Miller. Where is his expectation as heir in his 
mother’s estate? Pawned to Miller. 

Stripped of everything he has—land, home, moneys, ex- 
pectations, all—he is a very slave in the hands of his master, 
who has furnished and still furnishes him money and leads 
him on to ruin, in order that he may the more effectually mold 
him to his will. 

Listen to this testimony: Mr, Miller says that he has 
loaned Mr. Potter these amounts of money upon security, and 
concludes: “I loaned him just as much as I expected his 
See was ample.” 

“QO. You loaned him up: to the limit of his security? A. 
Yes, sir. 

“Q. Do you know, as a result, that the very money which 
supports his household, his wife and child, is furnished from 
your office, and has been for months? A. Probably it is.” 

The very bread which Potter’s child eats to-day is Miller’s. 
The very roof which protects his wife is Miller’s. Well might 
this wretched man exclaim, as did once the deposed monarch 
of England: 

“Our lands, our lives and all are Bolingbroke’s!” 

Miller knows full well—Potter thoroughly understands that 
Miller knows full well—in what manner these moneys have 
been spent. The very magnitude of the amounts is sugges- 
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tive. No man like Potter could honestly spend these amounts 
of money during this period. Miller knows how much of 
these amounts go every month to Jesse’s wife and child—two 
or three hundred dollars. He knows, too, that the thou- 
sands go to Jesse, and the manner in which they are spent. 

Miller is then asked: 

“Q. You have no idea of how he was spending his money? 
A. I have some slight idea. 

“Q. He was not prudent in his habits? A. Well, if a man 
spends the amount of money he states he has spent, he can’t 
be very prudent in his habits. ° 

“Q. You know what the meaning of the word ‘improvi- 
“dent iste PA, Yes; sir ide: 

“Q. He was improvident in his habits? A. Yes, sir, to 
some extent.” 

Miller’s own words under oath in 1894 were that “Potter 
was throwing himself away.” 

Throwing himself away—with whose money? Henry 
Miller’s. 

Leading a fast life—with whose money? Henry Miller’s. 

Squandering a fortune upon dissolute associates—with 
whose money? Henry Miller’s. 2 

The most melancholy feature of this picture is that these 
moneys were furnished to Potter by Miller in spite of the pro- 
tests, the prayers, the tears of his mother. 

She begged Miller not to permit her son to draw any more 
money from the firm than the $300 a month which she him- 
self was giving him. She deemed that sum ample. She con- 
sidered that more was only enabling him to lead that life the 
end of which is ruin. 

Would you believe it that, in spite of this mother’s protest 
and prayer, this man continued to furnish these lavish 
amounts to this wayward and unfortunate victim? You 
would not believe upon any less assurance than that of Henry 
Miller himself, would you? 

The mother said, in substance: “For God’s sake, Miller, 
don’t give Jesse any more money. You know how he is em- 
ploying it. You know what kind of life he is leading. You 
know what associates he is consorting with. You yourself 
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acknowledge that he is throwing himself away. Help me to 
redeem him. Let me furnish him money enough to support 
him, his wife and his child. More he does not need and 
should not have. Do not give him more to be squandered in 
the manner that you and I full well know he squanders it.” 

What answer did Henry Miller make? He said, in sub- 
stance, to the mother’s supplication: “Woman, you are un- 
reasonable. It is unreasonable to limit this man to $300 a 
month. Let me furnish him rather $3000 a week. Let me 
furnish him rather $9000 a month. Let me furnish him rath- 
er $90,000 in two years. Let me supply him with the means 
of continuing to lead the life he is leading. Let me take from 
him in pawn home, lands, commissions, fees, expectations. - 
Let me bind him hand and foot, that he may be my slave and 
minister to my wishes.” 

That is the dialogue which, if not spoken by the lips, was 
spoken by the acts of these parties. 

Having now disposed of the first two subdivisions of the 
argument, I purpose addressing myself now briefly to the 
third, denominated here by my learned friend that of con- 
spiracy. He correctly states in the main what the charge is, 
in these words: . 

“The whole theory of that charge is this: That for five 
years last past ‘Mr. Miller and Mr. Potter have been working 
to prevent the settlement of this estate and to keep it open, 
and perhaps to rob it; that the respondent and Henry Miller 
have entered into a conspiracy to cheat and defraud this es- 
tate and those interested in it, which conspiracy includes a 
plan or scheme to postpone the settlement of this estate and 
to keep those entitled to the distribution thereof out of what 
is justly and legally theirs.’ ” 

I adopt these general outlines of this charge of conspiracy, 
or rather, I should say, co-operation to do wrong. 

In that connection my learned friend very properly says 
that “in determining whether a conspiracy exists or not, it is 
well, at the commencement of an investigation, to inquire 
who the actors in the conspiracy are, what their relations to 
the situation may be, and what their motives are or may be.” 

I agree with him that that is the orderly way of presenting 
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this matter, and, following the custom of the dramatic au- 
thors who, in the frontispiece of their manuscripts, are accus- 
tomed to give, not only the name of the characters, but also 
some general designation showing the rdle they are to fill, I 
will briefly ask, Who is Henry Miller? Who is Jesse Sheldon 
Potter? What role do they play according to the testimony 
presented before your Honor? 

And, first, who is Henry Miller? 

He fills such a place in the history of the development of 
this State that your Honor might take judicial cognizance who 
Henry Miller is. 

We are authorized to infer that he is a German by birth. 
He came to this State at an early day, still in the prime of 
manhood, He is evidently a man of slender education, and, 
‘if we may judge from his mode of speech and the letters pro- 
duced here, even lacking in culture, almost, to the degree of 
illiteracy; still, undoubtedly a man of marked lines of char- 
acter—character in which the curious explorer might, per- 
haps, find standing out in bold relief stubbornness, love of 
success, and, especially, a morbid dread of being outwitted 
and overreached. Endowed with wonderful energy and great 
business ability, he is restless in his purpose to supplement by 
success the deficiencies of his character, and span with a gold- 
en bridge the intellectual and social gulf which separates him 
from more favored individuals. 

It were a curious study of human nature to explore the 
secret springs of his ambition. ‘These possessions, which, 
from slender beginnings at an early day, have now expanded 
until they cover vast areas in three different States and in 
thirty or forty different counties, the love of which old age 
cannot abate—do they denote the peasant’s love of land, so 
vividly portrayed by the novelist, Zola, which sometimes car- 
ries its victim even into the confines of crime? Is that love 
the offspring of that emulation of the nobles of his own coun- 
try whose power and ancestral pride rest upon their landed 
possessions ? 

In his own sphere Henry Miller boasts that he has dis- 
tanced all competitors. It is his special pride that, owing to 
more perfect organization, the profits of his business are one- 
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fifth larger than those of any other butcher. He aspires at 
any sacrifice to be the cattle king of the Pacific Coast. The 
love of rule, a dominant passion in some men, is in him de- 
veloped to an almost abnormal degree. 

We find him at an early day taking as his partner Charles 
Lux, a man who, endowed with a more conservative tempera- 
ment, was well fitted to be a balance wheel to the vaulting 
ambition of his more daring associate. The death of that 
partner, in 1887, delayed for a while, but for a while onty, 
the accomplishment of Henry Miller’s ambition. He paused 
but for a moment only upon the brink of the grave. He hesi- 
tated but for a moment only before the possible legal impedi- 
ments standing in his way. ‘Then he boldly resolved to plunge 
and keep on his course, regardless of law, heedless of others’ 
rights, determined to brave down all obstacles. From that’ 
time to this, a period now of some nine years, he has never 
for a minute lost sight of that object. 

What mattered it to him that others had legal rights in 
this property? ‘They were to be treated as intruders—to be 
cajoled into subserviency or crushed into submission. His 
partner’s ashes were scarce cold, the tears of the mourners 
were scarce dry upon their cheeks, when he began to contrive 
and conspire and to win over and make subservient to his 
purposes the widow and the stepson of his deceased partner. 
His signature to the petition for the probate of the will of 
that partner had scarcely been written when he schemed to 
subject to his control the whole of the partnership property 
by himself naming and dictating the appointment of its legal 
representatives. From that time to this he has managed the 
property regardless of the rights of others, as if he was its 
sole and absolute master. By what means he has sought to 
accomplish and has so far succeeded in accomplishing his pur- 
pose the present proceeding and his attitude therein sufficient- 
ly attest. 

Who, on the other hand, is Jesse Sheldon Potter? 

Mark, at the outset, how admirably fashioned by accident 
or nature to subserve the purposes of Henry Miller. He is 
the stepson of his deceased partner. He is one of the three 
executors named in that partner’s will. He is nearly related 
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to Henry Miller. He is his own pupil, whose character has 
been molded during his youth, under his own care, in his own 
house. He is revealed to us as a man fond of pleasure, de- 
lighting in the companionship of the depraved and dissolute, 
having no property of his own and yet needing vast sums to 
minister to his debauched appetites. The only child of a 
widowed mother, who idolized to the end her wayward boy; 
and who, herself, incapacitated by inexperience, the gentle- 
ness of her disposition, and the infirmities that bore down up- 
on her, only too gladly surrendered to him the absolute man- 
agement of her affairs. 

Miller saw at once that through him he could manage the 
mother, and controlling him control the estate of Charles Lux. 
Potter’s improvidence was early made the lever with which 
to move him. Mark now how completely Miller has ensnared 
and fettered him—how his very improvidence and dissolute- 
ness have been availed of to bring him into the toils. As early 
as 1891, when he was being pressed in this court by the Ger- 
man heirs, it became opportune to Henry Miller to hold over 
the head of Jesse Potter the terror of his misdoings, as they 
were revealed by the books of the firm. His extravagance was 
made the means of leading him to borrowing, pledging, mort- 
gaging all he had, until at length, stripped of everything in the 
world, he stands to-day before his master dependent for the 
very sustenance of his wife and child upon Miller’s bounty. 

These being the characters before us, let us examine into 
the facts constituting a co-operation toward a given intent by 
them. Let us first examine whether the purpose of Henry 
Miller be what I have stated it a moment ago. 

From the very start, after the death of his partner, Miller 
assumed the attitude that he, and he alone, was the architect 
of this vast fortune, the creator of these more than princely 
possessions. ‘To his genius it was due, in his conception, that 
the landed holdings of Miller & Lux threw into the shade all 
inferior possessors of the soil in this State; to his manage- 
ment, and to his alone, that their vast herds, numbered by the 
hundreds of thousands, roamed over every plain and moun- 
tain in three States. 
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Remember what he told Judge Spencer in 1883, that “his 
own individual efforts had produced nearly all the partner- 
ship property, and in justice it substantially all belonged to 
him. Mr. Lux had done little or nothing to produce it, that 
in justice and right he should have it all; that he had worked 
for it all and that Mr. Lux had sat down there in San Fran- 
cisco and had done little or nothing toward earning the prop- 
erty, while he had been delving and exposing himself and 
working on the outside and amassing this fortune.” 

I quote the Judge’s own language as given upon the stand. 
Miller says himself, in his testimony, that not only he, but his 
wife “had slaved and worked to serve the firm, while Mrs. 
Lux had never added a penny to that property. Mrs. Lux 
had done nothing.” He repeats this further on when he 
states that by night and by day, in sunshine and in storm, 
without rest and without enjoyment, he had devoted himself 
entirely to the expansion of the wealth and possessions of 
this firm. 

With these ideas in his mind, it was not a difficult task to 
persuade himself at the outset that, as he had toiled to ac- 
cumulate these acquisitions, and as the others had not, they 
in justice at least belonged to him. He was reminded, of 
course, that the heirs of his partner had some legal claims, 
but he wholly repudiated any moral or equitable rights on 
their part, and early resolved to deal with the property, in ab- 
solute ignorance of such rights. 

This may seem an exaggerated statement, if your Honor 
please, to be made in a court of justice, and yet I may quote 
the very words of Mr, Miller. Asked: ‘Had you been the 
absolute owner of this property and intending to enjoy it to 
its most beneficial extent during your lifetime and transmit 
it to your own heirs, would you have acted differently in the 
management from what you have acted since Mr. Lux’s 
death?” he answers: “I have done it with the impartial ex- 
pectation to make this property valuable for myself alone.” 

Asked further, “You carried on your business after Mr. 
Lux’s death just the same as you did before?’ he answers, 
“Just the same.” Again, “You did not contract it or take any 
other steps in carrying it on than you did during Mr. Lux’s 
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lifetime?” he answers, “No sir, I did not.” And still further: 
“You carried on the business just as you did in Mr. Lux’s 
lifetime, without any change?” he answers, ‘““That was my in- 
tention.” 

He claimed, and he ultimately made those who listened to 
him acknowledge, that, under some fancied power granted 
him in an agreement with his dead partner, he, for seven 
years, at least, could do just exactly what he pleased with this 
vast estate. It mattered not who gainsaid that proposition, he 
held on to it with dogged and characteristic determination in 
spite of all obstacles. 

Your Honor might admonish him of his position as sur- 
viving partner and its duties. You did so admonish him with 
all the authority which belongs to your exalted office, for you 
told him here in this very court, “I never believed that that 
will conferred upon Mr. Miller, or that the will could possibly 
be construed to vest in Mr. Miller the power to reinvest the 
income of that estate in enlarging it. I think it was the duty 
of the executors to compel Mr. Miller to cease that work. I 
don’t think that seven years contemplates an enlargement of 
the estate by any means.” He heard, but paid no attention 
to the admonition. His lawyers, it is true, might at first put 
in a protest. 

They did admonish him at the very start of the necessary 
limitations upon his authority. Within a fortnight of his 
partner’s death his own chosen attorneys, Messrs. Mastick, 
Belcher & Mastick, advised him that he could no longer 
“buy property without it’ was absolutely necessary.” These 
are his own words. , 

On the 29th of March, 1887, fourteen days after Mr. Lux’s 
death, Mr. Miller’s secretary, after a conference with these 
gentlemen, wrote him as follows: “I feel sure that Mr. Mas- 
tick understands your position and wants to have everything 
done so as to interfere as little as possible with your running 
the business according to your own judgment. He says he 
told you that any small purchases of land that were necessary 
to the successful management of the business he believed to 
be within the meaning of the partnership articles, although 
that article says not a word about ‘buying.’ Mr. Mastick 
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thought you ought to be informed about this lest you might 
make some important purchases that might be objected to by | 
the parties interested in C. Lux’s estate and so lead to trou- 
ble.” 

Did he heed the warning? We find him within a fortnight ° 
from that admonition purchasing—and this was before his 
partner’s will was probated—for the partnership $55,219 
worth of land; justified upon no other tenable proposition 
than that it was a profitable speculation; and, within less than 
a month from the death of his partner, he had increased his 
purchases in the same line to the extent of $62,000. 

As to his co-executors, Miranda W. Lux and Jesse Sheldon 
Potter, they did not join in the admonitions of the court or 
the warnings of their lawyers. They murmured not, nor com- 
plained, nor offered any obstacle. He took care from the 
start to subject them completely to his power. Hence, with 
what he did, they were entirely satisfied. So completely, so 
absolutely passive, were they that, in May, 1892, your Honor 
was fully warranted in saying, and did say from this bench, 
“Whatever has been done in this estate * * * has all been 
done with the approval of Mr. Potter and Mrs. Lux, whatever 
Miller has done.” 

Everything had to yield to the iron will of this man. The 
advice of his lawyers was scouted. The admonition of the 
court fell as upon barren rocks. The legal duty of the ex- 
ecutors was but a rope of sand. He was resolved irrevocably 
to accomplish his purpose and to retain to the end the control 
and the power incident to the control of this vast property. 

He neutralized your Honor’s admonition by making friends 
and allies of those who might, in the exercise of their: office 
and their duty, have enforced by legal process the justice of 
those admonitions. He controlled Mrs. Lux through Jesse 
Potter, her son. : 

In saying so I wish it to be distinctly understood that I 
make no charge, cast no aspersion, utter no complaint of the 
course pursued by this lady. It was my privilege to see her 
once, and but once, in May, 1892, in this court. A gentler, 
more lovable, more noble and generous-minded woman the 
spacious world cannot again afford. She looked up to Henry 
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Miller as a man incapable of doing wrong. ‘To. her he was 
the embodiment of ability and goodness. She herself had 
been cared for by the tenderness of her husband and knew 
nothing about business. Upon this subject I quote Mr. Mil- 
ler’s own words, “Never has she taken any part in the ad- 
ministration of this estate.’ All her powers were delegated 
to her son. He acted for her. Miller never consulted her. 
Everything was done through her son. 

Now, it favored Miller’s position that his dead partner had 
in a moment of blind confidence appointed him one of the 
executors of his will. His lawyers soon advised him—as must 
have been manifest to the dullest understanding of layman or 
lawyer—that the position of surviving partner and of execu- 
tor of the estate of a deceased partner were absolutely antag- 
onistic, that their duties were hostile and conflicting, and that 
no man could with honor, however much he might profit, un- 
dertake the task of occupying both.’ Miller paid no attention 
to the admonition. The position of executor of his dead part- 
ner’s will gave him an advantage, and what mattered it that a 
sense of delicacy, of propriety or of justice would have made 
a high-minded man spurn the advantage? It was nothing to 
Henry Miller. He seized upon the advantage and made the 
most of it. His position was clearly outlined by his own 
counsel, Mr. Eugene R. Garber, upon the accounting, where 
he said: 

“So far as the first seven years subsequent to the death of 
Mr. Lux is concerned, under and by virtue of the contract 
between them, and under the advice of counsel, there was no 
occasion for him to contract the business. And, moreover, 
Mr. Lux was there, and Mr. Potter was there, and Mrs. Lux 
under the will of Charles Lux could have objected to Miller’s 
going on, and there never was any objection.” And so, in 
conformity with that, in the accounting suit which was 
brought by Miller’s own attorneys, Messrs. Mastick, Belcher 
& Mastick, against him in paragraph 11 of the complaint it 
is averred: 

“That the said defendant (Henry Miller) has not taken 
any steps whatever to liquidate the business of said copart- 
nership or to wind up or settle its affairs, but on the contrary, 
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has ever since the death of the said Charles Lux continued to 
carry on the business of the said copartnership in all respects 
as if the said Charles Lux were still living and as if said co- 
partnership were still subsisting, and has used the greater 
‘portion of the profits and proceeds of said business in the 
purchase of large quantities of land and personal property, 
and has by such purchases greatly increased the amount of 
land and of cattle and other personal property held by said 
copartnership.” This is not my language. It is the language 
of Messrs. Mastick, Belcher & Mastick, Mr. Miller’s own at- 
torneys. 

The results of this policy and of this management have re- 
sponded to the wildest imaginations. At Charles Lux’s death, 
March 15, 1887, Henry Miller owed the firm of Miller & Lux 
$82,000, while Charles Lux owed it nothing. Through his 
management since that time the position is reversed. The 
firm of Miller & Lux now owes Henry Miller $500,000; and 
the estate and heirs of Charles Lux (including Jesse Potter 
as an heir in his mother’s right) are brought in debt to the 
firm $531,000. ‘The position of the parties in nine years of 
Miller’s management has changed somewhat. 

Furthermore, the copartnership agreement between Miller 
& Lux, which is incorporated into and made a part of the will 
of Charles Lux, provides (I quote the exact language) : 

“So much of the rents, issues and profits and proceeds of 
sales which may be necessary. for the support of the family of 
the deceased shall be paid monthly to such family or its prop- 
er representative.” 

Has Henry Miller ever complied. with this wise and benefi- 
cent and humane provision? Never. Receiving millions of 
profits, making tens of millions of sales since the death of 
his deceased partner, never has he paid to his widow one cent 
of such profits or sales. I speak literally, if your Honor 
please, and not metaphorically. She never has received a cent 
from this vast estate, to one-fourth of which, amounting to 
three, four, five or more millions, she was entitled. She never 
has received a cent. She has had to borrow money to live on. 
The very family allowance which your Honor and your Hon- 
ors predecessor, in accordance with the humanity of the law, 


DELPHIN M. DELMAS 335 


made for her support to this lady, who was entitled to receive 
from two to three hundred thousand dollars of profits per an- 
num, she had to borrow from Henry Miller, and he has 
charged her interest on it to this very day. He tried to hold 
her exactly where he held Jesse Potter and his wife and child, 
making them all feel that they were dependent upon him. 
Theoretically they might be the owners of millions, but they 
had to beg their bread from Henry Miller. 

What has become, then, of the vast income of this estate? 
It has been used and appropriated by Miller to further his 
own vain desire to become the autocrat of the cattle market 
of this coast. He has gone on regardless of the provisions of 
the partnership agreement, heedless of your Honor’s admoni- 
tions, in spite of all dictates of propriety and justice, invest- 
ing, and expanding, until now he can boast that he has one- 
third more cattle than when Charles Lux died, twice as many 
sheep, and he has three times as many horses and four times 
as many hogs. 

He has invested in land and permanent improvements of 
land alone the enormous sum of $2,150,000 out of the profits 
of this business. And this while the brothers and sisters of 
Charles Lux, the beneficiaries under his will, were going emp- 
ty-handed to their graves, never having received one penny 
of the vast fortune which belonged to them. All this while 
the widow of his dead partner was compelled to borrow the 
means upon which she lived. 

Of course, for pursuing schemes thus abhorrent to all jus- 
tice and propriety, some plausible excuse had to be found. 
It is only when a man becomes absolutely depraved, when 
conscience is absolutely dead in his bosom, that from the 
depth of his degradation and despair he exclaims, as did Man- 
fred: 

‘fn Aeikas lohavel ceased. 
To justify my deeds unto myself— 
The last infirmity of evil.” 


So Miller found excuses, and what were they?’ First, his 
dead partner and his wife, it seems, had not been sufficiently 
appreciative of his vast services in their behalf. “It seems 
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to me,” he says, with childish petulance, “I was treated like 
a beast of burden. ‘The moment the beast of burden is not 
serviceable, his good qualities are forgotten. It appeared to 
me very strongly that way. I have spent every day of this 
time, I haven’t had a day to myself. Through inability I lost 
about four or five days during that time, and then I seen the 
ungrateful position I was placed under.” I have already read 
to your Honor the passage in which he states that his wife 
had toiled and’ slaved while Mrs. Lux had never worked. 

It has-another justification, and it comes out in connection 
with the Las Animas lease, to which I alluded this morning. 

That was a nefarious transaction, as I will show. It was 
the result of an agreement which he entered into with the 
coexecutors of his partner’s will through Mr. Potter, one week 
after his partner’s death, before there was any legal repre- 
sentative appointed, before his will had been probated, so ar- 
ranged that it resuited in Miller’s receiving as rental for cer- 
tain lands which he held in the Las Animas Rancho twice the 
rental that he had received during his partner’s life, and the 
other side received for the rental of the Burri Burri Rancho 
about one-third more than Miller himself valued it. 

Mr. Miller is asked why this was done; why, within a 
week after his partner’s death, he had entered into this agree- 
ment so vastly to his advantage, and what is his Jah eae 
for he does justify the act? 

Michael Reese, it seems, had appointed Charles Lux the 
executor of his will. 

The estate of Michael Reese was vast. Upon the final dis- 
tribution the court allowed the executor the compensation 
fixed by law. Years afterwards Charles Lux died. After 
his death, because it had never occurred to his mind to divide 
his commissions with Henry Miller, Henry Miller, after having 
allowed years to roll on, making no complaint, proffering no 
claim, now when his partner was in his grave, equalized mat- 
ters by entering into a plot with his stepson to defraud his 
estate. 

Besides, he finds some justification in the contempt that he 
feels for Mrs. Lux. Yes. Not content with despoiling her, 
not content with depriving her of her own, he turns upon 
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her and overwhelms her with objurgation and contempt. He 
says: 

“Mrs. Lux has never added a penny to that property. My 
wife has slaved and worked to serve the firm; Mrs. Lux has 
done nothing, and for that woman’”—I have shame to say it— 
“I have only contempt” (looking at her with contempt). ‘The 
gentle lady that we have seen here in court, the long-suffering, 
uncomplaining and afflicted mother of this wayward son, is 
looked upon with contempt by him who has made her closing 
years full of sorrow! He will not call her Mrs. Lux; he 
calls her Mrs. Potter, as if he deemed her unworthy to bear 
the name of her dead husband. 

Now note, if your Honor please, how prompt, after he had 
made up his mind, this man was to act in the line which he 
had marked out for himself. 

I advert to the transaction of the Las Animas lease, to 
which I have already referred. The matter stands thus: Mr. 
Potter acted throughout for Mrs. Lux, she being well aware 
that he was to attend to the business for her, for Miller says 
(I quote his own language) : 

“Mrs. Lux and’‘I had no business conversations at all; I 
dealt with her representative; I have done no transaction with 
Mrs. Lux, she always did it through some one else; she would 
not give me a chance to talk business.” In this condition of 
affairs, and while Mrs. Lux was still plunged in grief, with- 
in one week after Charles Lux’s death, within less than five 
days from the time he was put under the sod—Miller, in con- 
junction with Potter, acting for himself and as the represen- 
tative of his mother, as I have shown, entered into an agree- 
ment that the firm of Miller & Lux should pay a cash rent of 
$5 an acre for the Burri Burri Rancho, belonging to the es- 
tate of Charles Lux, which, according to Miller's own testi- 
mony, was about $1.50 per acre more than it was worth (the 
whole rent amounting to $9000 or $10,000), in consideration 
of Miller’s being allowed to charge the firm a cash rent of 
$45,395.95 for the lands he owned in the Las Animas Rancho, 
which was double the rent that he had been accustomed to 
charge during Charles Lux’s lifetime. In other words, Mil- 
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ler was willing that the estate should collect about one-third 
more rent upon an amount of $10,000, providing he was al- 
lowed to collect one-half more rent than was just upon an 
amount of $45,000. 

That nefarious transaction, which to-day, nine years hav- 
ing elapsed, amounts to a profit to Miller of over $200,000, 
he justifies, as I have shown, upon the ground, forsooth, that 
his dead partner had not years before divided with him his 
commissions in the Michael Reese estate. I wish this trans- 
action to be carried back to the first point of my argument, 
so far as it is applicable, for this was a direct fraud upon the 
estate. The bargain was made when there was no legal rep- 
resentative of the estate. It was made without the sanction 
of any court. It was made by two executors, consorting with 
each other for each other’s benefit, to the detriment of the 
other heirs. It is a fraud upon the estate. It is a dishonest 
act, within the meaning of the statute. 

I have stated that this policy of Henry Miller has been from 
the very beginning pursued with systematic and fatal con- 
sistency. ‘There are things in connection with that, if your 
Honor please, upon which it is not pleasant to dwell, which I 
would gladly pass over in silence, and which nothing but a 
compulsory sense of duty could induce me even briefly to 
comment upon. From the very beginning it was well under- 
stood that the positions of executor and surviving partner 
were inconsistent and that Miller could not occupy both. He 
was so advised, yet he employed the very lawyers of the ex- 
ecutors to be his own lawyers as surviving partner. The firm 
seems to have appreciated the strangeness of their position. 
It would have been a spectacle indeed for the same firm of 
lawyers to be seen coming into court as attorneys for the ex- 
ecutors demanding relief against Henry Miller as surviving 
partner and at the same time appearing for the surviving 
partner resisting the demand. 

It would have been a spectacle, for instance, to have seen 
in this accounting suit the same attorneys bringing suit on 
behalf of the two executors as plaintiffs to compel Henry Mil- 
ler, as surviving partner, to account and appearing for Henry 
Miller as surviving partner on the other side of the record to 
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defend the very action they had brought. That was not ex- 
actly done, it is true. The attorneys have, nevertheless, con- 
tinued to act and are acting to this day as attorneys both for 
the executor and the surviving partner—for Jesse Potter and 
Henry Miller. In the early part of these proceedings the 
firm, although the business was the business of the firm, did 
not appear as a firm. ‘The senior and junior partners ap- 
peared for Henry Miller as executor, while the intermediate 
one appeared for Henry Miller as surviving partner. ‘The 
business, however, was confessedly the business of the firm. 
The fees from both sides went into the firm’s coffers. I will 
not dwell further upon that, if your Honor please. The sub- 
ject is not inviting. I will leave it to any one who hears me 
to figure out for himself why it was that Miller as surviving 
partner employed the same attorney as Miller the executor. 

What was the second proposition? Mr. Miller had had an 
attorney for many years, at that time Mr. John Reynolds of 
San Jose. 

When the will of Charles Lux was propounded here in 
this court by Henry Miller it was well known that there were 
absent and minor heirs and that an attorney would have to 
be appointed for them. It was also well known to be inevi- 
table that these absent and minor heirs would be brought up 
in clashing conflict with Henry Miller, who, as surviving 
partner, held in his possession the whole of the estate. Of all 
the members of the bar of this State whom did Henry Miller 
select to be appointed ihe attorney for the minor and absent 
heirs of that. estate? Why, of course, his own attorney, Mr. 
John Reynolds. 

I do not charge that that learned gentleman appreciated the 
position he was placed in. I do not charge that he realized 
the motive which prompted his selection. I do not charge 
that he was party to any bargain, still less any corrupt bar- 
gain. I do state, however, that in ciphering out Miller’s in- 
tentions and purposes, it is a.significant fact to be viewed in 
connection with the others which I have shown and shall 
show, that Miller should in the first instance employ the at- 
torneys of the executors of this estate to be his own attorney 
as surviving partner, and immediately thereafter select his 
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own private attorney to represent the absent and minor heirs, 
who represented substantially one-half of the estate. 

Furthermore, Mr. Miller takes from the start the position 
that his acts and doings are not to be subject to anybody’s 
control. He is master. No one has.any right to demand from 
this autocrat the ordinary accounting which every agent, ev- 
ery trustee, cheerfully affords to those interested in the trust. 
Hence, he resents any attempt to make him account. 

In 1891 the German heirs filed in this court a respectful 
petition praying the court to order Mr. Miller to produce his 
accounts. That petition was resisted by Mr. Miller, as ex- 
ecutor, appearing by Messrs. E. B. Mastick and George Mas- 
tick, two of the members of the firm of Mastick, Belcher & 
Mastick, and by Henry Miller, as surviving partner, appear- 
ing through W. C. Belcher, the other member of that firm. 
Of course the attorney of the surviving partner acted inde- 
pendently of the attorney for the executor, though awkwardly 
enough, to be sure, the executor and the surviving partner 
were one and the same person, and the attorneys were all 
members of the same firm. 

When he learns that the German heirs are about to compel 
him to account he procures himself to be sued by his own at- 
torneys, the same he had from the beginning, the same to 
whom he as surviving partner has paid over $30,000 in fees 
from the funds of the firm. He procures himself, I repeat; 
to be sued by his own attorneys in a suit brought by Jesse 
Potter and his mother, over both of whom he, at that time, 
held absolute sway. ; 

Do I characterize these proceedings too harshly? Do I 
exaggerate or distort-their character? Your Honor remem- 
bers that in May, 1892, when Mr. Miller’s resignation as ex- 
ecutor was finally accepted. Now, note a few dates. Soon 
after that this suit was begun. It was from the start an 
amicable suit between the executors on one side and the sur- 
viving partner on the other. Mr. Miller had refused to ac- 
count in this court. Mr. Miller, through these attorneys, had 
come into this court and under oath and over his signature 
had sworn that he was under no obligation to account; that 
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he would not account; that it was not for the interest of the 
estate that he should account. ; 

The same attorneys who had filed those answers for him 
but a month before filed this suit against him to compel him 
to account. The suit was suggested to be brought by his own 
private attorneys. The prayer of the complaint, even if the 
suit had been otherwise brought in good faith, prayed for the 
very disposition of the property which Mr. Miller wanted; 
to wit: a sale of those vast possessions, and not a division. 

Besides, the suit was never intended to go farther than the 
mere filing of the pleadings. It never was intended to be 
prosecuted. It was brought simply to forestall and prevent 
the German heirs from bringing it. They could bring no suit 
without averring that the executors had refused to bring it; 
and if the executors had, in fact, brought it, it closed the 
doors of any court of justice against them. Now, mark the 
progress of this suit, while it was a friendly suit, and mark 
the condition afterward when it ceased to be so. The com- 
plaint was filed June 10, 1892. Nothing whatever was done 
in the suit—not a scrap of paper filed, not a motion made— 
until October 11, 1892, when a formal answer was filed by 
Miller. In this answer Miller denies that he had ever been 
requested to account and claims that he is not bound to ac- 
count. 

Nothing further was done until 1893, when, nine months 
after the suit was brought, on March 17, Messrs. Garber, 
Boalt & Bishop were substituted by the plaintiffs as their at- 
torneys in the place and stead of Mastick, Belcher & Mastick. 
Just as soon as this substitution takes place, the record being 
then made up of pleadings which had been framed to suit Mil- 
ler, the complaint by his own attorneys, Messrs. Mastick, Bel- 
cher & Mastick, and the answer by his own attorney, Mr. W. 
F. Herrin, Mr. Miller becomes at once tremulously anxious 
and eager to proceed to trial upon those pleadings. On the 15th 
of May, 1893, he gives notice “to set the said action for trial 
upon the ground that the said action is at issue and ready for 
trial.” It is at issue upon these pleadings; he wishes it tried 
upon these pleadings. Indeed, if your Honor please, at that 
time and before any amendment of these pleadings had taken 
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place so anxious was Henry Miller to proceed to trial that he 
could not wait for the expiration of the ordinary and legal 
time of his notice, but procured from Judge Sanderson an 
order shortening time, so that his notice might come up im- 
mediately out of order. 

The new attorneys, however, did not fall into the trap, but 
amended their complaint. Bear in mind, that on May 15 Mil- 
ler was anxious to proceed to trial upon these pleadings— 
framed in the manner that I have stated—anxious, eager, im- 
patient for the fray. On June 17, 1893, that complaint was 
amended by the new attorneys. In that complaint they sought 
for an injunction to restrain him from expanding the busi- 
ness. They challenged the legality of this Las Animas lease, 
to which I have adverted, and charged that it was procured 
by fraud. They prayed for a division and not a sale of the 
property. ‘They repudiated the investments of millions made 
by Miller in land, on the ground that it was a violation of his 
duty as trustee to so invest them. They asked for a receiver. 
They demanded to have their election to determine whether 
they would take the lands which Miller had bought, or would 
hold him responsible for the amount of money invested. 

At once Miller’s anxiety to proceed to trial vanished. He 
did not want the case tried. He did everything in his power 
not to have it tried—to have it thrown out of court, to kill 
it in its cradle. He was foiled in his attempt, and on the 
17th of March, 1894, two years nearly after the suit had been 
brought, he was compelled to file his answer and proceed to 
trial. 

Now, take another topic. Miller was in possession of the 
funds. He thoroughly understood the art of using those 
funds. Philip of Macedon, when scheming to subject the 
Athenians to his sway; did not better understand the corrupt- 
ing power of money than Henry Miller. Does Miller under- 
stand the art of using money? Does he? He is asked: 

“Q. You have loaned money to a considerable extent of 
the firm of Miller & Lux, have you not; you speak of them 


as policy loans? A. I have made a policy loan, necessarily. 
“Q. One? A. Several.” 
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This plan commenced immediately after Mr. Lux’s death. 
He says: “We loaned to the Assessor of Fresno County, 
Mr. Hutchinson, some money, something like $7000 or 
$8000.” 

“Q. When?’ A. It was probably. right after Mr. Lux’s 
death.” 

This loan was made on mortgage of such value that the 
borrower finally surrendered the property, and has never paid 
the debt. He was the Assessor of Fresno County, where the 
bulk of the lands of Miller & Lux lie. This is classed by Mr. 
Miller as a policy loan, of course. 

“We loaned $14,000 to Peter French of Oregon for to keep 
the man’s good will; he is a person, a friend in need, which 
is a friend indeed.” 

It is idle to say that neither principal nor interest of this 
loan has ever been paid. It was a policy loan, like the loan 
to the Assessor of Fresno County. 

One of these loans, to N. E. J. Mason, which he denom- 
inates as “the unfortunate loan,’ would reach to-day, with 
the accumulated interest, to the enormous amount of $250,- 
000 or $300,000. 

These are but specimens. I might extend the list, but these 
suffice to show that Miller fully understood the art of making 
policy loans and the purposes which could be accomplished 
thereby. 

We find that a loan of $1000 is made by Miller to the at- 
torney whom he had procured to be appointed to represent the 
absent and minor heirs. Very shortly after his appointment 
we find that he has loaned right along $200 a month, with 
certain interruptions, to Henry Lux for his support in ac- 
cordance with the provisions of the will of his brother, 
Charles Lux. I note here that Henry Lux was the attorney 
in fact of the German heirs, and if Miller’s expectations in 
that direction have been disappointed, it is not because he 
has not striven to reap the reward, but because the sturdy in- 
tegrity of the man with whom he was dealing has baffled his 
hopes. 

To show you the purpose of Miller in making these ad- 
vances to Henry Lux, under the will of his brother, it is suff- 
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cient to call attention to the fact that whenever Henry Lux 
has shown the slightest opposition to Miller’s designs, the 
supply has at once been cut off. This happened, for the first 
time, when he undertook to compel Miller to account. As 
soon as he did so, his allowance was cut off. Mr. Merritt 
said there were no funds. When he undertook to oppose, in 
the accounting suit, Miller’s further expansion of the business, 
his allowance was again cut off. Mr. Nickel said there were 
no funds. When he commenced this proceeding to remove 
Jesse Potter, his allowance was again stopp Potter said 
there were no funds. 

The great firm of Miller & Lux did not have $200, actual- 
ly did not have it, because, of course, Mr. Merritt and Mr. 
Nickel and Mr. Potter are truthful men, who would not lie. 
They really did not have $200 to pay the brother of Charles 
Lux for his support under the will of his brother! This, 
when Miller admitted, upon the stand, that he had said he 
could pay $20,000 a month to the German heirs easily! This, 
when he was advancing to Potter $3000 a week and $9000 a 
month, and $50,000 a year for two years, to be spent in de- 
bauchery! This, when he was investing millions in the bom- 
bastic acquisition of land and cattle! He had not $200 a 
month to pay Henry Lux! In the line of the argument, bear- 
ing upon the judicious use of funds to accomplish his pur- 
poses, I invite your Honor’s attention to a letter written by 
Miller & Lux, that is signed by Miller & Lux, but actually 
dictated by J. LeRoy Nickel, Mr. Henry Miller’s son-in-law 
and representative, to Henry Miller, dated May 23, 1890. 

It seems that at that time Henry Lux wanted an advance 
of $1000—a modest $1000 for the German heirs—and that 
Mr. Campbell, his and their attorney, also desired a payment 
of $5000 on account of his fees. Miller & Lux, to wit Henry 
Miller, speaking through J. LeRoy Nickel, were perfectly 
willing to advance this money, upon condition that Henry Lux 
and James H. Campbell should bind themselves to passive 
acquiescence in the future and active ratification of the past 
acts of Henry Miller. This letter begins by saying that the 
loan, if made at all, is to be made “upon the basis of a dis< 
tinct and satisfactory understanding that we (Miller & Lux) 
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should not be annoyed any further with threats of litigation 
or demands for unreasonable information.” The threats of 
litigation then pending, if your Honor please, was the demand 
for these accounts, and the unreasonable information was the 
demand for the same accounts which very soon after was 
made in this court. | | 

“Now is the time,” the letter continues, “to take a decided 
stand against any concessions or advances of money (unless, 


. of course, the parties comply). The loan is to be made only 


as an influence in the way of conciliating him, and is to be 
made, provided they (the German heirs) will sign a paper 
binding themselves not to call upon you during the adminis- 
tration for any account as surviving partner; also that Henry 
Lux will likewise sign an agreement in regard to the lease, 
both for past and future, of the Bloomfield farm” (the Las 
Animas lease, of which I have spoken to your Honor, for 
that is the Bloomfield farm). ‘The letter concludes, “unless 
we can surround ourselves with complete safeguards against 
future annoyances, it would be worse than folly to continue 
these advances of funds.” 

You must not annoy me is the cry of Henry Miller. You 
must not ask me to account. You must blindly accept all my 
past and future acts. It is true you own one-fourth of this 
estate; your interest is worth from three and a half to four 


_millions of dollars; I have possession of it; I reap from it, 


upon a moderate estimate, $200,000 to $250,000 of profit per 
annum. Now, you want $1000, about one day’s income from 
your own property. Very well, surrender then. Let me have 
my own way for the balance of this administration; sell your- 
selves for $1000; bind yourselves over your signatures that I 
may have my ‘own way, and you never will question it, that 
I can plunder this estate at will, and you will not complain; 
that whatever I do, you will not come into court and annoy 
me with demands for an accounting. Do that, and you can 
have the $1000. But if you don’t, it is worse than idle for 
you to expect me to let go the hold I have upon you. 

Miller’s attorneys—the Messrs. Mastick, Belcher & Mas- 
tick—were singing the same tune. I call your Honor’s atten- 
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tion to the letter to James H. Campbell of date February 23, 
1892, and I quote: 
~ “Mr. Treadwell offered on our behalf that if you” (you, the 
attorney of the German heirs, James H. Campbell), “would 
waive the objections raised by you to the accounts” (to wit, 
the accounts of Miller) “Mr. Miller would furnish money to 
pay the arrears on your allowance for fees, and to keep up 
future payments on the same.” 

You say these learned gentlemen, you Mr. Campbell, as the 
attorney of these parties, in the discharge of your solemn and 
sacred duty, have filed in this court certain objections to the 
account of our client, the surviving partner of Miller & Lux, 
Henry Miller. Now, sir, understand that the payment of 
your fees is dependent upon Mr. Miller, who holds the purse- 
string of this estate. But, if you will prove a renegade to 
your trust, if you will prove traitor to your clients, if you will 
abandon the legitimate objections to this man’s account, which 
in the discharge of your duty you have filed, we will permit 
the stream of your fees.interrupted for a while to flow on and 
guarantee its perpetual and uninterrupted current for the 
future. 

Is the policy indicated in these two letters abandoned? Let 
me call your Honor’s attention to the letter of J. LeRoy 
Nickel to Mr. Holtzscherer, the representative in Germany of 
the German heirs. ‘This letter is dated March 27, 1894. Mr. 
Holtzscherer had doubtless complained—a very legitimate 
complaint—that seven years had now elapsed since the death 
of Charles Lux, that the German heirs had received as yet 
nothing, and that it would be but right to send them some- 
thing out of the vast possessions which belonged to them. 
And Mr. Nickel answers: ‘ 

“Remittances are to be made, if we can arrive at a satis- 
factory understanding, distributing the surplus every month 
among all those interested.” 

That is followed by Mr. Nickel’s letter to Mr. Holtzscherer 
of November 3, 1894. He informs Mr, Holtzscherer that 
an agreement had been arrived at to advance $75,000 to the 
German heirs, and that the conclusion had been reached, when 
. Mr. Campbell unexpectedly opposed and would not give in 
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to certain plans for the continuance of the business which 
Mr. Miller had in view. Mr. Nickel says: 

“It may not be your wish or policy to direct either Henry 
Lux or your attorney, but we have only to say, so long as 
this present policy is pursued we must decline to advance any 
of the heirs of the Lux estate a single dollar. You will have 
to wait until all the legacies are paid and the indebtedness due 
myself. Then whatever surplus there may be in the business 
we shall cheerfully turn over to the executor for distribution, 
and you will receive your proportion. If, on the other hand, 
the German heirs desire to take a businesslike and reasonable 
view of the situation, and consent to allow the business to 
be continued until the property be divided, we are ready to 
carry out our original intention of remitting to all of the Ger- 
man heirs a stipulated sum per month; that is, we will send 
you at once the sum of $50,000, and will agree to follow this 
up by continuous remittances of $5000 per month.” 

Now, of course, that looks very much like a bribe. That 
interpretation was so obvious that J. LeRoy Nickel immedi- 
ately adds: 

“We don’t offer this as any inducement for you to give 
your consent that the business be continued, but merely state 
it in order that you may understand that you will receive no 
funds in case you see fit to sanction and approve the ruinous 
and unbusinesslike course advocated by your attorney.” 

This is of a piece with the other letters. Like them it says, 
in substance: Do what we want you to do; surrender to 
our plan; give up your rights, and we will dole out to you 
from time to time a few driblets of the immense fortune 
which legitimately belongs to you, but which fate has placed 
in our hands. 

Having now, in these preliminary remarks, shown how 
thoroughly Miller understood the art of using money to com- 
pel compliance to his will, we come to what chiefly interests 
us—the use he made of money upon Jesse Sheldon Potter to 
bring him into complete subjection. 

Potter had been turned out of employment by Henry Mil- 
ler in May, 1893. His salary had been stopped. The amend- 
ed complaint in the accounting suit against Miller was sworn 
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to by himself in July of the same year. For the first time 
Jesse had become hostile. He had slipped from Miller’s 
grasp. He had discharged Miller’s attorneys, Mastick, Bel- 
cher & Mastick. He had employed a firm of eminent lawyers, 
to whom was added the consummate ability and learning of 
Judge Francis E. Spencer of San Jose.- Miller saw the storm 
brewing. He saw that the era of managing in his own way 
had ceased, if this thing was to continue. He resolved to set 
about—I say it with perfect deliberation, if your Honor please 
—he resolved to set about to bring Jesse Potter back into his 
clutches by the use of money. He has succeeded. He has 
brought him back. He has done it by furnishing him, in spite 
of his mother’s prayers, money to gratify his passions and 
pander to his depraved appetites. It cost him about $70,000: 
to do it, it is true, but he has done it. The culmination took 
place some time during this summer. At that time, as a re- 
sult of the accounting suit, there had been a division of cer- 
tain outlying lands of the firm of Miller & Lux which were 
not needed in the business. The division, although intended 
to be made in equal halves, had been so made that when it 
came to bid for the right to choose Miller paid for that right 
over $150,000. Upon one single piece of property—the Peach 
Tree ranch in Monterey County—he paid for the right of 
choice $100,010. 

It was worth, then, to Miller $150,000 at least to have his. 
way unopposed at that bidding. The day on which the bid- 
ding was to take place had been fixed and notice given. What 
was to be done? Miller could not control the firm of Garber, 
Boalt & Bishop. It was folly to think that they could be 
made to swerve from their duty. Yet it was worth $150,000 
to him to get them out of the way. 

There was but one remedy, and that was to have these emi- 
nent lawyers dismissed from the case. So Miller, through his. 
agent, J. LeRoy Nickel, made Jesse Potter undertake to de- 
pose them and appoint in their place attorneys of, J. LeRoy 
Nickel’s own choosing, Messrs. Page & Eells, a firm the lead- 
ing member of which was his own intimate friend. 

The scheme would have gone through, but, unexpectedly, 
Messrs. Garber, Boalt & Bishop frustrated. it by declining to 


DELPHIN M. DELMAS’ 349 


retire. What would have been the result, as Miller clearly 
foresaw, if, upon the day of the bidding Messrs. Page & Eells 
had been the attorneys of the estate of Charles Lux instead 
of Messrs. Garber, Boalt & Bishop? What could they have 
done but be guided by the wishes of their own client, Jesse 
Potter, and what would have been Jesse Potter’s direction to 
them but the echo of the wishes of Henry Miller? Under the 
control of Miller he would have said: ‘This division has been 
made by honorable men, who have divided the property equal- 
ly. There is nothing in bidding for choice. Let Mr. Miller 
give what he wants, let him have his choice, for surely he has 
some equities in the matter. Under these directions Miller 
would have had his own pick of the property for nothing, and 
would thereby have been the gainer of over $150,000. Upon 
one single piece of land he would have benefited to the extent 
of $100,010. 

Am I to be told that Mr. Miller would not have done that? 
Am I to be told that he would have been restrained by any 
sense of delicacy from doing it? Am I to be told that any- 
thing except his own interest, no matter what sacrifice of the 
interests of others, would have guided him? No, sir. On 
this very property, for the choice of which he paid $100,010, 
his first bid was exactly $10. He was willing to get $100,000 
worth of property from the Lux heirs, if he could, for $10. 
He would not have been ashamed of it. He was quite will- 
ing to take that advantage of the heirs of his deceased partner. 

If it was worth $150,000 to Miller to have Jesse Potter 
under his control in the matter of the partition of a few out- 
lying pieces of land, in no' way essential to the business of the 
firm, imagine what it would be worth to him to have him 
under his control in the matter of the partition of the millions 
of acres which constitute the essential properties. of Miller & 
Lux. 

Mr. Miller is, doubtless, an astute man, but he must think 
all he has to do to conceal his plans is, like the ostrich, to 
hide his head under a leaf. His maneuvers are transparent. 
Is he not controlling the present proceedings, please? Who 
is back of all this? Henry Miller. Who has suggested the 
employment of the honorable and eminent attorneys who rep- 
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resent Mr. Potter here? Henry Miller, through his agent, 
Mr. Nickel. 

Where is Miller found during the preparation of these pro- 
ceedings? In the office of the attorneys of Jesse Potter—first 
in the office of Mr. Pillsbury, then in the office of my friend 
here, Mr. McEnerney. What is he doing in Mr. Pillsbury’s 
office? He is consulting him. What is he consulting him 
about? About what would happen to him if he failed to re- 
tain Jesse Potter in his position. What more is he doing 
there? He is preparing and signing an affidavit to be present- 
ed to your Honor by his own private attorney, Eugene R. 
Garber, to have Mr. Potter restored and perpetuated in his 
position. 

Miller is asked: “You stated a moment ago that you want- 
ed to consult Mr. Pillsbury something about the partition?” 
and he answered: “I consulted him when I was there. I 
asked him how would I fare if Mr. Potter was to be dis- 
placed.” 

How would he fare, indeed, if an executor or an adminis- 
trator of this estate was appointed who was not under his 
control? What would become of the elaborate scheme he has 
laid for years to keep the control of the sole executor of this 
estate? Is all the money he has embarked in that undertaking 
to be wasted? Is he at length to have an executor who will 
consult not his interest, but the interest of this estate? ‘That 
was the chief concern of Mr. Miller; that is why he consulted 
Mr. Pillsbury; that is the reason why he wants Mr. Potter 
retained. 

As I am desirous of getting through before the light of day 
expires, I will not further expand upon this, the third and 
last proposition of my argument. Upon that proposition I 
submit the evidence shows that there has been a co-operation 
—call it conspiracy, if you please—commencing one week 
from the death of Charles Lux and extending with but a 
slight interruption to the present time, between Henry Miller 
and Jesse Sheldon Potter, by which, through manipulation, 
through artifice, through money and other blandishments, Mr. 
Miller has had it in his power to subject Mr. Potter’s will 
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and actions entirely to his control, and seeks to have him re- 
tained in his present position. 

If your Honor please, the Supreme Court of Oregon has 
said, in the case of Mills v. Mills, 29 Pac. Rep., cited here, 
at page 443: “An administrator stands in the position, so to 
speak, of a trustee, and should be a person who can and will 
carefully guard the interests of the estate.” 

It remains to be judicially answered here upon the testi- 
mony whether Jesse Sheldon Potter is such a person. If the 
experience of the past is the lamp which is to guide our foot- 
steps in the future—has he in the past carefully guarded the 
interests of this estate? Has he had the ability, and if he 
had the ability, has he had the power to do so? Can he in 
the future do so against such an antagonist as Henry Miller? 

Miller comes here and under his oath tells the court that 
this Sheldon Potter is in every way fit and competent to be 
retained as the sole executor of this estate. This is the solemn 
testimony of Henry Miller. What! ‘The man whose business 
habits he knows to be such that he never has kept an account 
of any kind, either of his borrowings or his lendings, of the 
numberless drafts he has given nor of those he has taken— 
the man to whom he has been compelled to advance money, 
to use his own language, “to keep him out of disgrace’’—the 
man from whom he had withdrawn his own power of attor- 
ney in October, 1893, and whose salary he ordered stopped 
in May, 1893, dismissing him from his employ with the state- 
ment that he had been no good to the business for two years— 
the man who, for nine years after his partner’s death, he 
would not trust to make a single collection—the man who, 
though executor, he has known never to have acted in any 
executive capacity whatever—the man to whom he would ‘not 
confide as executor the $55,000, the only moneys which he 
has distributed to this estate—the man whom he has in vain 
exhorted to attend to business, and whose promises of re- 
form have been, to use his own words, “made to the wind”; 
the man whom he has to no purpose prayed to abandon his 
evil associates, but who, to use his own expression, was “no 
use, utterly worthless, throwing himself away, unworthy of 
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the name of Lux’—this is the man whom Henry Miller now 
finds to be in every respect competent to act as executor! 

Henry Miller further tells the court under oath that Jesse 
Sheldon Potter should by justice and right be retained as ex- 
ecutor of this estate, What! The man whom he had proved 
by his own books to have been, at the time of Charles Lux’s 
death, a defaulter to the extent of $26,000 and over, em- 
bezzled in a period of five years—the man whom he charged 
with still greater though unprovable defalcations amounting 
to $60,000 or $65,000—the man whom he had denounced open- 
ly to whomsoever would hear him as a defaulter and an em- 
bezzler—the man whom he had branded as a felon, and would, 
but for his mother, have sent tothe penitentiary—the man 
whom, for the last two years, he has plunged deeper and deep- 
er into the gulf of self-degradation by ministering to his pas- 
sions and his appetites—the man to whom he has loaned a 
fortune of nearly a quarter of a million, and from whom he 
has taken nearly everything, land, home, fees, commissions, 
inheritance, even the price of his mother’s life, in order that 
he might have him bound to him as his very slave—the man 
whose very subsistence to-day is dependent upon him—the 
man who could not to-morrow have bread to feed his wife or 
child save that furnished by his bounty—the man whom he 
has schemed and risked a fortune to make the subservient 
tool of his every wish and who has been to him and is to-day 
as clay in the potter’s hands—this man, Henry Miller now 
finds, should, by every principle of justice and right, be rein- 
_ stated as the sole executor of an estate of seven or eight mil- 
lions of dollars. 

I now take leave of this case by submitting to your Honor 
that no cause was ever presented or could ever be presented 
in court with clearer outlines of justice and right than this. 
I shall make no fantastic appeal to your Honor, but simply 
submit that after nine years of waiting it is time that chese 
people should have something of the bounty which their broth- 
er and their uncle intended for them. These young ladies and 
these young gentlemen, now here and in Germany, are en- 
titled to their share of this fortune, they have a right to re- 
ceive it, and they do, through me, appeal to your Honor, and, 
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as they conceive to be their right, most earnestly demand that 
at length some one be appointed who shall have the power to 
wrest what belongs to them from the wrongful grasp of 
Henry Miller, multi-millionaire though he be. So appealing, 
so hoping, so believing, they now submit their cause to your 
Honor. . 

Hicks’ Jury Sp.—23, 
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BIOGRAPHICAL NOTES 


William Edgar Borah was born on June 29, 1865, in Fairfield, I- 
linois. He was educated at the Southern Illinois Academy, and at 
the University of Kansas. In 1889 he was admitted to the bar, and 
the next year began the practice of law at Lyons, Kansas, In 1891, 
he moved to Boise, Idaho, where he has since maintained his law 
office. In 1896, he was a defeated candidate for member of the 
House of Representatives, and he was defeated also when he ran for 
the United States Senate in 1903. His conduct of the Coeur d’Alene 
trial in which in 1899 he made the speech printed herewith, as well 
as his part in the prosecution in 1907 of the officials of the Western 
Federation of Miners accused of bringing about the assassination of 
former Governor Steunenberg, gave him a national reputation. He 
was elected United States Senator in 1907, and reelected in 1913, 
1919, and 1925. He is now Chairman of the Senate Committee on 
Foreign Relations. 

STATEMENT OF FACTS 


In the Coeur d’Alene mining riots at Wardner, Idaho, on April 29, 
1899, when one thousand members of the Miners’ Union destroyed 
the Bunker Hill and Sullivan mine, two men were killed, one of 
whom was James Cheyne. Paul Corcoran was subsequently in- 
dicted for the murder of Cheyne. 

On May 4, 1899, Governor rank Steunenberg, by proclamation, put 
Shoshone County under martial law. The District Court, finding 
that J. D. Young, the county sheriff, was in the custody of the 
Federal military authorities, directed the Coroner, Dr. Hugh France, 
to act as sheriff. Because, as stated in the Governor’s proclamation, 
“the perpetrators of said outrages seem to enjoy immunity from ar- 
rest and punishment through subservience of peace officers of said 
county of Shoshone, or through fear on the part of said officers of 
such bodies of lawless and armed men,” the court appointed J. H. 
Forney, of Moscow, Idaho, to serve as special prosecutor and acting 
county attorney. His associates in the trial of Corcoran were J. H. 
Hawley and William ©. Borah of Boise, Idaho. The defendant was 
represented by Patrick Reddy of San Francisco, F. C. Robertson of 
Spokane, Peter Breen of Butte, and Jones and Morphy of Wallace. 
Judge George H. Steward, of Boise, was on the bench. 


* Idaho y. Paul Corcoran. 
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The trial, which lasted three weeks, ended in a verdict of murder 
in the second degree, and the sentence of Corcoran to serve a term 
of seventeen years’ imprisonment at hard labor in the state’s prison, 
The defendant moved for a new trial which was denied him, and an 
application to the Idaho Supreme Court for a writ of Habeas Corpus, 
heard on November 27, 1899 (In re Corcoran, 6 Id. 657), was also de- 
nied. 

Appeal from the judgment of conviction, and from the order deny- 
ing the motion for a new trial was then taken to the Supreme Court, 
which on July 3, 1900, affirmed both the judgment and the order 
(State v. Corcoran, 7 Id. 220.) 


MR. BORAH’S CLOSING ADDRESS 


May it please your Honor and Gentlemen of the Jury: 

It now devolves upon me, as one of the counsel for the 
State, to close this argument, upon behalf of the State. 

I desire to say in the beginning that I regret as much 
as any one that Colonel Reddy was compelled, on account 
of illness, to unexpectedly close his argument. His closing 
words, which intimated that he expected an attack from 
me, discloses the fact that he mjsunderstands his adver- 
sary. I have no contention whatever with Colonel Reddy 
with reference to his personal bearing or conduct. in this 
case; there are matters of deeper concern than the personal 
conduct of counsel, and it is with such matters I wish ex- 
clusively to deal. 

Much has been said by opposing counsel in this case with 
reference to myself. They seem to have selected me as 
the particular one upon whom to pour out their studied 
abuse, and against whom they should frantically hurl their 
long-nursed invective. It may be well to say, therefore, 
that I concede the defense the right at all times if they so 
choose to attack me, and if I am not able to take care of 
myself it will not necessarily result in an injury to any one 
except myself. Anything the attorneys have done upon the 
part of the defense toward me personally, [ apprehend has 
been in a measure actuated by a desire to serve their client, 
even if in doing so they bordered upon unprofessional con- 
duct, or wandered somewhat from the ethics of gentlemen. 
I realize that when men are defending a man for crime and 
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putting forth every effort within their power for the purpose 
of releasing him, that it is their province and their privilege 
to adopt any course of procedure that they may choose to 
adopt, so long as they act within the law and within that 
code of morals which is ordinarily observed by members of 
my profession; and if they choose to be insensible to. the 
higher impulses and principles of the profession I shall not 
linger to quarrel even then. I asked for no protection at the 
time they made the attack; I ask for none now. I can say, 
therefore, that I bid Colonel Reddy good-bye, with the best 
wishes for the restoration of health and for a long and pros- 
perous future. 

Gentlemen of the Jury, this case presents a strange condi- 
tion of affairs. As has been:suggested to you by other coun- 
sel, it presents a condition of affairs which never existed be- 
fore in this State and under exactly similar circumstances 
nowhere else. We find that upon the 29th day of April, 1899, 
in the very midst of a civilized and an apparently well-ordered 
community, that a thousand or more men deliberately banded 
themselves together and went forth in the open light of day, 
evidently for the purpose of committing not only the crime of 
arson but of indiscriminate murder. ‘That condition of af- 
fairs existed in the county in which you live, and in the State 
in which I live; that condition of affairs existed and exists 
under the system of laws which are the only shelter you and 
I can claim for our homes and our lives. The fact that men 
should have had the self-assurance and unhesitating belief 
that they could go forth in the open light of day, and in the 
very presence of the officers of the law, and in the very face 
of an onlooking community, and not only commit one crime 
but a multitude of crimes, not only kill one person but per- 
haps a dozen, is proof positive that there is something radi- 
cally wrong in the conditions under which they have been 
permitted to bring that assurance unto themselves. It shows 
that back of this terrible crime is the hellish connivance of 
men sworn to execute the law—back of it is the arch-con+ 
spiracy to supplant your whole theory of government with 
the unbridled power of men given over to lawlessness and 
revenge. 
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Who should thwart their purpose? Who will be brave 
enough, and manly enough, and patriotic enough to give back 
law and order to this region of untold wealth and of magnifi- 
cent beauty? The Commonwealth is making its last appeal 
to you. Should you falter there is no power beyond, to which 
we can apply. With the jury rests the grand possibility of 
ridding this region of these awful and soul-sickening crimes 
which for more than seven years have brought sorrow to 
good people and shame and chagrin to our-entire State. 

Gentlemen, much has been said in this case also with refer- 
ence to unfairness upon the part of the prosecution, and many 
parties whom they fancy are connected with the prosecution 
have been attacked, and especially the State officers. Although 
Mr. Sinclair has nothing to do with this case, although Dr. 
France has scarcely been upon the witness stand, although the 
Governor has but engaged in the faithful discharge of his 
duties as Chief Executive of the State, although these officers 
have had nothing whatever to do with anything upon which 
you have to pass or sit in judgment, yet, they have been 
persistently and viciously attacked. They have been viciously 
accused of all kinds of misconduct. In the very face of this 
attack, however, they admit that so weak and so powerless 
were the county authorities upon the 29th day of April, that 
men could go forth in the open and commit the crime of mur- 
der and never be embarrassed or checked in the act or arrest- 
ed after the foul crime was known to every one. ‘This attack 
simply shows, therefore, the cloven foot of the defense. It 
would seem that they would rather confine their efforts to 
disproving facts which show guilt upon the part of the de- 
fendant than to indiscriminate and puerile attacks upon the 
public officers who are seeking to enforce the law. But so 
despised, so hated and abhorred by these criminal combinations 
in this community are those who even respect the law, that 
it stirs all the venom of their being to have the representa- 
tives of law anywhere around. 

It has been said also that the defendant has not been given 
a fair trial, for the reason that he has been deprived of look- 
ing into the investigation which has been made upon the part 
of the Coroner when engaged in the work of ferreting out the 
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parties responsible for this crime. This murder of which 
the defendant stands charged was not committed by the de- 
fendant alone. He is not the only party against whom the 
State will be compelled to proceed. Many others are charged 
with this killing, some of whom are at large and fugitives 
from justice today. Now, shall the State be charged with 
unfairness simply because it refuses to divulge the names 
of those fugitives, as it would. do, should it expose the Coro- 
ner’s evidence? The State has some rights, and this is one 
of them, and it is given to the State by the statute. 

This Coroner’s investigation is one provided for by our stat- 
utes, and the statutes also prescribe the manner in which it 
shall be conducted. They have not shown you, nor neither 
can they, that Coroner France has violated the statutes or 
the law with reference to Coroner’s proceedings; they have 
not shown you or the Court that the law in this regard has 
gone unobserved in the least, but simply because the Coroner 
saw fit to close the doors of this investigation, as by law he 
had a right to do, they would have you believe the defendant 
has been deprived of some right. Dr. France was engaged 
in the difficult task of tearing the masks off the men who wore 
them upon the 29th day of April, and because he has performed 
this task fearlessly and without faltering, he is denounced as 
unfair. But all men are unfair, and are traitors to these 
defendants, who would uncover the dastardly participants of 
that most brutal and unexcusable of crimes of the 29th. Dr. 
France was a sworn officer; he had his duty to perform; the 
law prescribed his course, and without hesitation he followed 
the behests of a good citizen. He could not do, for he was 
too good a citizen, as certain other officers did, encourage this 
affair or seek to conceal its participants; he could not trail 
along like a conscious and self-confessed recreant of duty in 
the tracks of crime. It was the same question with him that 
is now presented to you—Which is the stronger, the arm of 
crime or the arm of the law? ‘That is the question he had to 
determine and it is the question you will have to determine 
by your verdict. I admit that he acted rigidly and with great 
determination, but great crimes like these necessarily demand’ 
‘strong and determined action. 
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Much has been said here, also, to the effect that. we are 
making an attack upon labor unions, and that we have de- 
nounced these organizations as criminal organizations in their 
inception. I think the counsel have misunderstood us, or at 
least they would like to have you misunderstand us. I am 
not inclined to believe that counsel are so much misled as 
that they would like to have you misled upon this. particular 
proposition. 

Counsel know full well that no one representing or con- 
nected with this prosecution has ever said that these organ- 
izations were criminal organizations in their inception; that 
union labor organizations, as such, are either objectionable or 
criminal. The only thing I have said and the only thing for 
which we contend here, is that at a certain time, a time which 
we have shown you in this case, these organizations became 
criminal organizations; that they transferred their efforts from 
the honest and high-minded efforts which they might have put 
forth as they were originally organized, into an effort to as- 
sault, drive out, kill and murder those who did not care to 
become members of the organization. 

Gentlemen, men have a perfect right to organize, to com- 
bine their efforts, and as J] shall attempt to show you later, 
they not only have the right, but in my judgment it is their 
duty so to do. It is a laudable and noble thing to do. They 
not only have the right to organize, but they have the right 
to induce, by moral suasion, or any other reasonable mode 
known to man, outsiders to join their organization and to 
become active members thereof. A union man has a perfect 
right to go into the different places in this camp and ask that 
the non-union men join the union organizations; they have a 
perfect right to have their deputies over the camp for the 
purpose of enlarging their membership. 

But they have no right, and here is the parting of the ways— 
they have no right simply because a man does not join the 
union to go forth, behind masks, and armed cap-a-pie, assault, 
beat, shoot down—shoot him as he runs for his life as they 
did James Cheyne. Does any true friend of labor, any honest 
union man claim such a right? And yet this, as I shall show 
you, the members of the Miners’ Union of the Ceeur d’Alenes 
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did upon the 29th of Aprillast. Thus we condemn the labor 
organizations here upon trial, for that, and for nothing more. 
Had they remained in the canyon, had they remained at their 
labors, had these organizations kept where evidently they 
were in the first instance to be kept—within the legitimate 
duties and powers of such organization, no one would find 
fault with them; rather would they have received the kindly 
support of all good citizens, for labor organizations within this 
scope, given them by their true leaders, are to be encouraged 
and protected. 

What the State claims here is that about the 22d day of 
April, and perhaps for some time prior and on and up until the 
29th, these local labor organizations in the Coeur d’Alenes took 
upon themselves to commit crime, to drive out the employees 
of the Bunker Hill and Sullivan Mining Company, to destroy 
the property of the company, to burn “homes and to take 
lives of innocent men, and that when they undertook to do 
this they then became criminal organizations. If the mem- 
bers of a church should meet as such around the altar of 
worship today to formulate a plan to rob a bank tomorrow, 
the sanctity of the organization would not shield them. No 
one claims that these organizations are, in and of themselves, 
criminal organizations, but the claim is that they became such 
by undertaking to do that which the laws of the State forbid 
and which your consciences forbid also. “By their acts, ye 
shall judge them.” : 

At the same time, we would not want you to understand 
for a moment that we are asking for any vicarious atonement 
here. We do not want Mr. Corcoran, nor any one else, con- 
victed unless we have met in full measure the high standard 
of proof required by law. We do not want to use the con- 
viction of an innocent man to deter others in the commission 
of crime; it is not our desire to have any one punished simply 
that we may hold up the verdict to the community and say if 
any one even attempts such crimes they can and will be pun- 
ished. 

But we do desire that in case you find that the defendant 
was connected with this conspiracy, in case you find that his 
relation to the conspiracy was such as to make him responsible 


~ 


a 


WILLIAM E. BORAH 3861 


under the instructions of the Court, in case you find that he 
gave voice or encouragement to the awful crime, or, like Saul 
of old, was consenting thereto, that you fearlessly and with- 
out faltering, do your duty. Do not permit the fact that some 
unpleasant consequences may result from the verdict deter 
you in doing your full duty. The golden-haired, bright-eyed 
little girl, nestling in her father’s arms, the little family, seem- 
ingly crouching under the impending fate, awaken in my heart, 
and I know they must in yours, emotions hard to control. But 
you, as citizens, cannot do that which the father, upon the; 
29th of April, refused to do. When he placed that mask over 
his face and hid the face of crime from the eyes of the world, 
he also changed the face of a father to that of an outlaw. It 
would seem that if there was no man in the Coeur d’Alenes 
brave enough to tear the mask from his face, as there was 
not, still the memory of those little ones, whom he now hugs 
to his bosom, ought to have made him brave enough to do it 
himself. But in that hour, his family ceased to be a shield. 
After that, good citizens will not be disturbed by the appeals 
of counsel. It is simply the old story—ten thousand times, 
mother, or sister or daughter has stood by the prison bars, 
frozen into a statue of grief, and yet in order that society 
may be protected, that we may have a government under which, 
families can be reared and homes maintained, jurors must be 
brave enough and manly enough to do their duty. . 

There is another feature of this case that I want you to 
think about. Men inevitably sympathize with the man who 
toils, and especially do they sympathize with him in these open 
conflicts between labor and capital, too often brought on by 
the grasping greed of avarice. Especially is this true where 
the laborer is being cut down in wages—when he sees his loved 
ones deprived of the necessaries of life. But upon the 29th 
day of April there were no differences whatever between the 
Bunker Hill and Sullivan Mining Company and the union or 
between the company and its employees, with reference to 
wages. Nothing of that kind in any shape or form. Those 
matters had all been settled. ‘The wages had been raised, and 
upon April 29th every man in the employ of the company was 
willing to’'go to work if the union men would permit them to 
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do so. But upon the same day that perfect peace rested upon 
the works of the Bunker Hill and Sullivan Company, so far 
as the company and its employees were concerned, these union 
men gathered themselves together some twenty miles away, 
took their rifles, their dynamite and their masks and went 
there and destroyed the mill, burned homes, ransacked and 
robbed dwellings and killed two men. What was it that ac- 
tuated those men? It was hatred, revenge—despicable, cow- 
ardly revenge. ‘They were enraged, not because wages had 
been cut, but because the company refused to accede to their 
demands and discharge their old non-union employees. Are 
there any mitigating circumstances surrounding the crime 
committed under such conditions? Had any one been deprived 
of work, oppressed in any way? Had wages been lowered? 
No; they had been raised. These men were actuated by the 
spirit of hatred alone. Furthermore, looking back over the 
last seven years of lawlessness in this canyon, cognizant of the 
connivance of the Sheriff—miserable tool of theirs—they had 
the assurance that they could do all these things, and, as the 
defendant said, “return at night and go to work,” unmolested. 
The last seven years of this particular portion of Shoshone 
County made them bold. They have grown stronger and bold- 
er as the years passed, and they propose to rule regardless of 
the laws of the State. But in this instance the outraged con- 
science of a whole Commonwealth demanded that something 
be done, and while they were not followed back by any Sheriff, 
they were pursued by the condemnation of the whole State. 
Close behind them stalked retribution with uplifted spear. 
There are a great many things in this case that are prac- 
tically admitted; there are many things that the defense has 
not in any way undertaken to meet, and I desire to call your 
attention to those particular matters before going into what 
may be called the controverted questions. First, of course, it 
is admitted, as has been said, that a terrible crime was com- 
mitted upon the 29th of April. Perhaps you will never listen 
again to a narrative so revolting as that of Mr. Pipes and Mrs. 
Sinclair, with reference to the murder of James Cheyne; the 
facts as narrated by Mr. Pipes, leading up to the murder, and 
the facts as given by Mrs. Sinclair, as having transpired dur- 
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ing the killing. Thus, we say, the crime is admitted. ‘There 
is no contention with reference to that, so we may pass it for 
the time being, although it may perhaps be necessary to refer 
to it in another way hereafter. Second, it is practically ad- 
mitted that whoever committed this crime was actuated solely 
by revenge. Mr. Cheyne was in the peaceable pursuit of an 
honest livelihood, and the only brand that was upon him was 
that of non-unionism. My eloquent friend from Spokane told 
you yesterday, in speaking of the motive for the murder, that 
there was a question of wages here which was calculated to 
irritate men, calculated to arouse men’s passions, and I thought 
before he closed he was going to justify the killing of Cheyne 
upon the ground of the insufficiency of wages. I was unable 
to comprehend his logic except upon that theory. He referred 
you to the Homestead strike; he referred you to the fact that 
the Bunker Hill and Sullivan paid seventy thousand dollars 
($70,000) less wages than that which, in the counsel’s judg- 
ment, they ought to pay. Seeking to come at the facts there- 
fore, as they existed upon the 29th of April, let us see whether 
there were any differences there upon that day with refer- 
ence to the question of wages. Was there any employee in 
the company’s employment upon that day who was demanding 
higher wages? Was there any one who had any right to speak 
upon this subject or who was in any way affected by the 
wages, complaining? Were the employees irritated? Where 
were the employees of the Bunker Hill and Sullivan at the 
time the train left Burke and Gem? ‘They were starting to 
their work; they were going about their business; they were 
satisfied with their employment and their wages; there were 
no disturbances. It was quite unlike the Homestead strike, 
where there was a reduction of wages and men were thrown 
out of employment and thrown out of home. These men were 
in the employ and could continue in the employ of the com- 
pany, and any one could have entered their employ if he had 
been willing to go in there with the non-union men, but that 
was the bone of contention. It was not the question of wages, 
but the question of unionism or non-unionism. They refused, 
in other words, to be satisfied with a settlement of the wage 
question, but these men upon the train had another demand 
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and that was the recognition of the union; the displacement of 
the man who had his home and his little family; the driving 
out of the camp the man who had been at work for the com- 
pany for five or six years, had accumulated some means upon 
which to live; they said, “You must recognize the union,” and 
as they explained to you, that means the employment of union 
men and union men alone.“ There was no wage question be- 
tween them; there were no differences of that kind; it was 
simply the determination on the part of these unions to ab- 
solutely control that mine the same as they control the others, 
even if it was necessary to take human life in order to do so. 

That brings us, gentlemen, to that which we are always anx- 
ious to find with reference to a crime, and that is the motive. 
That is, the actuating and impelling power, and upon whom 
did it operate? Who but the Miners’ Unions of the Cceur 
d’Alenes had any cause to quarrel with the Bunker Hill and 
Sullivan Mining Company? Who wished to change their reg- 
ulations? Who felt aggrieved at them because they refused to 
change their regulations? Nobody except the men who had 
joined these organizations, the organizations which had made 
up their minds that they would control the situation. Who 
but union men would denounce Cheyne as a “scab” and justify 
his killing because he was a “scab,” as the evidence shows in 
this case the fiendish devils did, who stood above him as he 
lay there in the gutter writhing in the agony of death? We find 
here, therefore, the motive, the actuating and impelling power, 
that which caused those men to congregate upon the morning 
of the 29th, take possession of the train, go there with arms 
and dynamite for the purpose of destroying the company’s 
property and of driving out the non-union men. Who had. any 
malice against this company except the union? Who had any 
motive for running Cheyne out of the country except the union 
‘which he refused to join? Who had any reason to denounce 
him as a “scab,” except those who look upon “scabs” as out- 
laws? Why was that bullet fired with deadly aim into his 
vitals—it was no stray shot—no one but those members of the 
union who apparently believe that because a man is a non-union 
man that they have a right, under the laws of this State, to 
kill with impunity. Therefore, we find, in the very inception, 
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a motive for this crime, a reason for it; we find the power 
which brought them together and took them to Wardner. We: 
find the feeling and force around which this conspiracy was 
organized from the 13th day of April until: the 29th. 

We might say, therefore, gentlemen of the jury, that not only 
is it clearly proven and practically undisputed that this crime 
was actuated by a feeling of revenge, but it is also proven and 
undisputed that it was committed by the members of the Coeur 


. @Alene Miners’ Union. Understand me when I say that it 


is practically admitted, because it is in no sense denied, when 
they had it in their power to deny it. We have shown you that 
from the 23d until the 29th, Ed. Boyle, the President of the 
Wardner Union, was at the head of his mob, constantly agitat- 
ing upon the streets of Wardner, inciting men to riot and to 
crime; not only obtruding himself upon the company and its 
employees, but going into private houses, firing through the 
windows or through the doors, driving out “scabs,” as he called 
them, driving them down the hill, Who was it that was doing 
this? It was Ed. Boyle. It has been brought home to him. 
Where is Ed. Boyle in this case? If those things are not true, 
what has become of this gentleman? Loyal as he must be 
to the union, why does he not remove this stigma from the 
Wardner Miners’ Union? Why does he not relieve the super- 
sensitive soul of counsel who go into a frenzy when we men- 
tion the Miners’ Union? If he lied when he made that speech 
about the 27th, in which he said the unions of the Cceur 
d’Alenes were back of him, why does not some officer of the 
union seek to be heard? 

Mr. Robertson complained in his argument that we have 
produced in this connection a wonderful identifier, a man with 
a’ marvelous eye, an eagle eye, and he proceeds to find great 
fault with him because upon the occasion of Mr. Boyle’s lead- 
ing his mob through the boarding house, he testified that with- 
in two or three minutes he saw thirty-eight men in a crowd 
of one hundred and fifty whom he knew. ‘The names of those 
men were given here. Mr. Edward Boyle, the leader of the 
crowd, was singled out and named. ‘The other names were 
given and the parties described. Now, if this witness was mis- 
taken in the men whom he identified, or the number whom he 
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identified ; if perchance he overlooked a man or got a man too 
many, or if he was lying absolutely, it was easily within the 
power of the defense to prove all these things. But no one of 
these men identified comes forward .to say he was not there. 
Mr. Boyle himself is silent, and the only witness who has 
testified against our witness was the counsel in his argument. 
Mr. Boyle is not called; the men whose names were given 
are not called to testify that they were not there; no member 
of the Wardner Union who has been charged as being a co- 
conspirator has dared to open his lips before this jury to 
remove the charge brought directly home to the Wardner 
Union. : 

Again counsel complains that Mr. Burbidge stated to you 
that the union was in charge of their tramway upon the 26th. 
We claim to have shown that certain members of the union 
did have charge of this tramway. It may be that our witnesses 
were mistaken, but are you not willing to believe them so 
long as they stand unimpeached or uncontradicted, and so long © 
as those other men whose names have been called out are 
within call of the court house and dare not come here to tell 
you that Mr. Burbidge stated a falsehood or that they were 
not in fact in charge of this tramway? ‘There are times, gen- 
tlemen of the jury, when silence is itself a confession of crime, 
and I say to you that instead of talking loud and long here 
for the benefit of the public, to the effect that the Miners’ Un- 
ions are innocent of this crime, it would be better, so long as 
they have the calling power, to bring the President and the 
officers and the men whose names have been called to disprove 
this charge that has been brought against them. It was within 
their power to do it; they are in touch with the union; the 
counsel for the defense are counsel for the union, as they say, 
and yet no man has raised his voice in defense of the union 
except counsel by way of argument. ‘ 

I remember another thing that my friend Robertson stated 
when he opened this case on the part of the defense. He told 
you he would introduce the by-laws and the constitutions—the 
creed of these men, that you might see it and observe it. We 
tried to introduce them but you observe that we could not suf- 
ficiently identify them. We had printed by-laws and consti- 
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tutions and yet were confronted with the extraordinary con- 
dition of affairs that the ex-President of the union had never 
seen its constitution and by-laws. They knew nothing about 
them whatever. But while they refused to permit us to in- 
troduce them, they pledged you in the opening of this case 
that they would introduce them, but they are not here. When 
we ask where they are, the echo answers, “Where!” Can it 
be possible that this organization, which has its constitution 
and by-laws, has become so debased in its purposes and its 
workings by the men who have taken charge of it that they 
dare not expose to this jury the rules and regulations? We 
can only say that they are not here. You are deprived of the 
privilege of looking into them. They have withheld this evi- 
dence which is within their possession. 

The defense insists also that we have not shown that the sub- 
ordinates acted in obedience to their superiors, as the prose- 
cuting attorney said we would do when he opened the case. 
You remember Mr. Eri appeared upon the witness stand and 
he was an ex-President—next to an ex-President of the United 
States, apparently, from the manner in which he spoke—but 
when that man came to him at the mouth of the tunnel and 
told him to do certain things upon the morning of the 29th, 
did he hesitate; did he ask any questions; did he refuse in any 
manner to act? Suppose a masked man should come to you 
and say to you: “I want you to take a mask and go to a cer- 
tain point and wait for other parties,” the first thing you would 
say would be: ‘““Who are you?” But Eri did not say who are 
you, or why should you do this, but he went immediately; he 
obeyed like the cringing slave of a Sultan. 

Then we have Mr. Lenecke, who received instructions from 
some one and he goes down to Kellogg—follows the instruc- 
tions to the letter. What else does he do? ‘Takes along a 
pair of overalls, and you heard what he said with reference 
to them. He knew why he was taking those overalls. He 
knew he was taking them for the purpose of disidentifying him- 
self—changing his clothes after he got upon the scene of action 
so that the people who saw him walk through the streets could 
not identify him by the clothes he had on. Yet so implicitly 
did he obey the man of authority that he took his clothes and 
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mask according to instructions, and when he got upon the 
witness stand he had the temerity to say to you “He thought it 
was going to rain.” ‘Took them to keep the rain off his new 
pants. My opinion is that when he testified to that, he was 
obeying his superior again. ; 

Then we have this man Anderson, up the canyon. Two 
men appear from out the mouth of that tunnel, as he says, 
with cigars in their mouths and well dressed. Now notice the 
training which this man had received, because all this’ relates 
to the question of this conspiracy, as we will show you later. 
Two men appear at the mouth of the tunnel; he says he did 
not know them, but they gave him certain instructions, told 
him to do certain things, and it turned out that he obeyed them 
so implicitly that we find him down there on the day of the 
commission of the crime, twenty miles away from his work. 
Now, I ask you, gentlemen, in all candor, what was the in- 
fluence, what was the power, from whence came the training 
that enabled officers and men to go to the mouths of tunnels 
and drive every single man out of employment in thirty min- 
utes; put them upon a train and ship them twenty miles away 
with rifles on their backs and masks on their faces? Do you 
think that there has been no training; do you think that there 
is no- organization here; is there no master whom these men 
follow; did they all get into Wardner by accident; did they 
drop out of the sky, or did they go there by reason of the fact 
that they had been so instructed, so ordered by their superiors, 
whose instructions and orders they obeyed implicitly? How 
conclusively this proves the organization, the understanding 
within the organization, and obedience to the officers, you alone 
must determine. - 

Gentlemen of the jury, there is another fact with reference 
to the undisputed questions in this case, because it is another 
proposition left undenied when it was within the power of 
the defense to deny and disprove it if the same is untrue. ‘They 
have not seen fit to go into the question of rebutting the proof 
introduced upon the part of the State to the effect that ‘the 
union labor organizations formed a conspiracy to destroy this 
property and drive out the employees of the company. Not- 
withstanding the State has proven here that certain parties 
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gave these orders, that the members followed certain instruc- 
tions, notwithstanding we have brought this matter directly 
home to Mr. Boyle, Mr. Deevy and other officers of the or- 
ganization, they have not seen fit to come here before this 
jury and deny any of these matters. Am I not justified, then, 
in saying to this jury, notwithstanding the bitter attack of 
counsel for the defense, notwithstanding they say that the 
union labor organizations had nothing to do with the matter, 
I say is it not fair for me to say to you that you are entitled 
to believe the State’s evidence and to act upon it so long as 
they have not seen fit to deny these statements or rebut such 
proofs when it was within their power to do so if the State 
is either mistaken or has given you false testimony? If the 
defense were in a position where they could not bring forth 
this evidence it would be different; but they are standing here 
with the labor organizations behind them making a fight, as 
their counsel says, in defense not only of the defendant, but 
of these labor organizations, with all the Presidents and Vice- 
Presidents and Secretaries who are not fugitives from justice 
in close consultation with the defense—yet not one of them 
dare go upon the stand and dispute these facts. 

Counsel for the defense have argued ably to the effect that 
no conspiracy has been proven. I want to say a word in ref- 
erence to that, although my associate, Mr. Hawley, has cov- 
ered that subject very completely. Permit me, however, to 
refresh your recollection in regard to one or two matters touch- 
‘ing the subject of the proof of the conspiracy. 

In the first place, I have reviewed the action at Wardner 
‘somewhat and it is fresh in your mind, and we need not go 
over that again, but let us see as to the action of organizations 
at other towns. You will remember that there was a lady from 
Mullen upon the witness stand who testified that upon the 
morning of the 29th there was a gathering in the town of 
from‘one hundred and fifty to two hundred men. That they 
gathered in front of the Miners’ Union hall, and seemed well 
organized; men walked up and down the line, gave orders, and 
with military precision these men marched away from the Min- 
‘ers’ Union hall on their way, as they cried out, “On to Ward- 
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ner.” This witness was a school teacher, wholly disinterested 
and wholly reliable. Immediately after her testimony, comes 
the testimony of Joe Riddell. Counsel for the defense seemed 
to like Joe, and they don’t like him any better than I do, be- 
cause his evidence here shows every single element that it is 
necessary to show in order to prove a conspiracy. His evi- 
dence not only shows that the Miners’ Union of Mullen were 
acting in this matter under instruction and in concert with 
the other unions from the other towns, but it’ also shows that 
from the time they left the hall they had in their mind a crim- 
inal purpose which actuated them in their going. I want you 
jurymen to bear in mind the fact that this criminal purpose was 
not engendered after they reached the scene of the murder, 
after they had gotten upon the ground, but that it is a part 
and parcel of their thoughts, their mental make-up from the 
very time that they marched out of these towns under march- 
ing orders until they arrived at the place of the killing. They 
might have blown up the mill with dynamite alone, but, ac- 
cording to Joe Riddell’s testimony, the first thing that the Mul- 
len Union got hold of, and it is apparent they knew just where 
they were, were rifles. He says they went over to an old barn 
and dug them out of some refuse; dug out two or three boxes 
of rifles. It is not necessary for the State to show who hid 
those rifles there, but when you see one hundred and fifty 
or two hundred men marching out under marching orders 
and directly to the point where the rifles are buried, stop, gath- 
er them up, then you have conclusive proof that there was in 
their minds a previous knowledge of where to find them and a 
well determined purpose already formed in execution of which 
they were to be taken. They did not need any rifles merely 
to blow up the mill—they could do that with dynamite—but 
they did need rifles for the purpose of committing that other 
crime for which this defendant is being tried; it was, beyond 
question, a part and parcel of the conspiracy—that is, to drive 
out the employees, and, if necessary in doing so, to kill and 
murder. Now, do you think at the time those men left Mul- 
len, one hundred and fifty or two hundred strong, under march- 
ing orders, that there was no organization behind them? Do 
you think that no one had seen them prior to this gathering 
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and arranged for the gathering and the marching? Do you 
think no one had informed them why they should meet, where 
they should go, how they should go, why they should arm and 
where they should get arms? Men do not congregate together 
and start out upon such a march by accident; it all shows 
a design; it shows organization; it shows a well arranged 
purpose; and the only people who could formulate that de- 
sign, arrange that organization and create that purpose for 
these movements were the superiors, the officers of this or- 
ganization, the financial secretaries, such as this defendant. 

, Next we go to the town of Gem and we have the same ° 
thing there; the same prior knowledge of what they are to 
do; the same complete understanding of where they are to 
gather. We find them going down to the union hall and there 
you see guns stacked by the side of the sanctuary, the sanctuary 
where the laborer takes an oath to guard and protect the in- 
terest of his co-laborers. We find all the miners there from 
the mines; everything is in preparation; masks have been 
made, the guns have been arranged for, and when they go into 
the hall, so precise was the arrangement that the window 
blinds were closed and there in the darkness, hidden from the 
light of day, they take up their guns and put on their masks. 
What does all this disclose? A criminal purpose upon the 
part of the members of this organization, which was many 
-miles away from the Mullen organization, but which was 
moving at the same time apparently under the same orders, 
with the same military precision toward the same point and 
apparently with the same ultimate design. Did all this hap- 
pen by accident? Was there no organization, no plan, no un- 
derstanding ? 

But counsel say these men were going upon a peaceful er- 
rand to give “moral support to the Wardner union.” What an 
insult to your intelligence! Why this dynamite? Why these 
rifles? Why conceal themselves behind masks? Why darken 
their meeting places? It was the instinct of crime; fear al- 
ready possessed their craven, cowardly souls. Conscience! 
Conscience !—the implacable and smiting spirit of justice had 
made cowards of them all. For “Man, wretched man, when- 
ever he stoops to sin, feels with the act strong remorse within.” 
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At almost the same hour that they were moving thus, at 
Gem, we find that they are gathering at the Miners’ Union - 
hall in the town of Burke. Over one hundred and fifty or 
two hundred men came together, and as we shall see in a 
few moments, the man who was at the head of that movement, 
the man who controlled that end of the conspiracy, was the 
defendant in this case. We find them doing at Burke just as 
they did at Gem and Mullen and the other towns, congregating 
around the Miners’ Union hall and taking up their march to 
the train. The leader at Mullen had his duties to perform; 
the leader at Gem had his duties to perform; the leader at 
Burke had his portion of the conspiracy to look after; the 
Wardner Union had made arrangements to meet them, and 
now, as we shall show you pretty soon, this very defendant 
was one of the men who was in supreme control of this con- 
spiracy, forming, guiding and directing it. 

We ask you, therefore, Was there a conspiracy? Not that 
these men got together and deliberately entered into a part- 
nership, as counsel for the defense say they must have done, 
or signed an agreement to do a certain thing. The Court will 
instruct you that it is not necessary that there be any agree- 
ment between them; it is only necessary that they act with 
a common design and for a common purpose and with a com- 
mon and ultimate object in view. In this case, we find these 
men and the unions, although many miles apart, almost at the - 
same hour of the day, acting apparently with the same purpose 
in view, with the same design, making the same preparations, 
moving in the same direction and arriving finally at the same 
destination. How did it happen? Was it by accident or de- 
sign? No, no, you must be satisfied that it was all under- 
stood. ‘That between the members of these unions and es- 
pecially the officers there was a positive understanding that 
upon the 29th day of April every union should gather its men 
together, provide them with arms and masks and send them 
forth for the purpose of destroying the Bunker Hill and Sulli- 
van mill and to drive out the non-union employees. They all 
arrived at the same point by the same train, at the same time, 
and when they got there, from that moment, they became, in 
the eye of the law, one indivdal: the act of one was the act 
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of all. I ask you to bear in mind the startling fact that there 


' was scarcely a hitch in this movement from the time it began 


until they returned after the crime had been committed upon 
the night of the 29th. 

Gentlemen of the jury, what is a conspiracy? Colonel Reddy 
has said it is a comprehensive thing. So it is, and about as 
comprehensive a conspiracy as has happened in this portion of 
the country was this same conspiracy of the 29th of April. I 
have called your attention to the fact that in my judgment you 
will be instructed that no actual agreement, in the sense in 
which we ordinarily understand the word, is necessary to con- 
stitute a conspiracy; it was only necessary that we find them 
acting together, apparently with a common design and for a 
common purpose, and if you so find that is sufficient to con- 
stitute a conspiracy. 

Counsel for the defense has said, with a great deal of can- 
dor, although I am not quite satisfied that he appreciated the 
effect of it when he said it, that if we show in this case that 
the defendant was a member of this conspiracy and that Cheyne 
was killed as a result of the conspiracy,-that the State has es- 
tablished its case. I am going to accept that proposition, not 
only as the law coming from the defense as they interpret it, 
but for the reason that I believe that it will prove to be the 
law from a higher source, and that is from the Court. In oth- 
er words, the act of one is the act of all after the conspiracy 
is formed. Colonel Reddy has said that we have abandoned 
the idea that this man fired the shot or held the gun that killed 
Mr. Cheyne. While that is a pretty broad proposition to state, 
and although we have proven it so closely that it would be no 
violent presumption to infer the fact, yet the Court will un- 
doubtedly instruct you that after a conspiracy is formed, after 
they have entered upon their unlawful purpose, that then the 
act of one man is the act of all, and it is immaterial who held 
the gun or fired the shot. In other words, if you and I join 
together for the doing of an unlawful thing, the fact that you 
may remain ten miles away while I go and commit the crime 
does not relieve you either legally or morally or exempt you 
from punishment. It might just as well be said that when the 
James gang used to surround a town for the purpose of robbing 
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a bank that the man who sat on a hill and guarded the gate- 
ways to the town while the men went down and shot the cash- 
ier and robbed the bank would be innocent while those in the 
bank were guilty of murder. When men band themselves to- 
gether and go upon an unlawful purpose, make up their minds 
to violate law, from that time what one man who is a member 
of the combination does binds all. If we show, therefore, as 
Mr. Robertson said, that the defendant was a member of this 
conspiracy, that he was aiding, encouraging and abetting the 
doing of these unlawful things, we shall certainly be entitled to 
ask at your hands a verdict of conviction. For if he aided or 
abetted or sent the mob fairly upon their errand, it would make 
no difference that the defendant remained in the town of Burke, 
and, as the defense has insisted, played hide-and-seek all day 
with the nanny goat and Maggie Murphy. 

As I have said to you, it is not necessary that the defendant 
be upon the ground, although later I shall undertake to show 
by the evidence that he was in fact actually present and par- 
ticipated in the killing. I am now simply calling your atten- 
tion to. some general principles of law which govern in this 
case and which would hold them responsible, although you 
might conclude he was not personally present at the time the 
deceased was shot. In other words, if upon the morning of the 
29th of April, Mr. Corcoran, the defendant, called his men to- 
gether and organized them for the purpose of going to Ward- 
ner, to violate law, to destroy property and drive out the non- 
union employees—the fact that he himself remained behind 
while his army went forth to do the work, would not render 
him guiltless. He is responsible for the agencies which he 
employed, for the forces he put in motion. It makes no dif- 
ference whether it is Mrs. Bodtkin sending a box of poisoned 
candy to her lover’s wife or whether it is the defendant send- 
ing a man down the railroad track seventeen miles with a 
Winchester; the agency is there, the influence, the encourage- 
ment, the advice, and the responsibility is the same as though 
the principal were upon the ground. I desire you to remember 
this rule particularly, as we shall apply it more specifically when 
we come to discuss the question of the alibi, 

Neither is it necessary for us to show that when the parties 
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left Burke they especially or particularly had in mind the 
killing of Cheyne or the killing of any other person in par- 
ticular. When a conspiracy is once proven to have been 
formed for an unlawful purpose, it is not necessary to show 
that a particular crime was in view. In other words, if the 
members of this conspiracy went to Wardner for the purpose 
of driving out the employees of the company, to intimidate, 
abuse, insult, assault them, and, if necessary, in order to ac- 
complish their purposes, to injure or kill some one, and as a 
result of all this Cheyne was killed, each member of the 
conspiracy would be guilty of murder, although no one might 
have known, when they started upon their expedition of crime, 
that such a man as Cheyne was living. It would make no dif- 
ference whether they really contemplated actual murder or not 
when they started; if they had in their minds the commission 
of unlawful acts which would have a tendency to take human 
life, then, in that event, each and every man connected with 
the conspiracy would be guilty of the crime of murder, if, from 
the act of any one of the conspirators, death was inflicted upon 
any one. The simple question is, did their unlawful acts have 
a tendency to cause death to any person? If so, any man who 
joined that conspiracy is responsible for the result of the tend- 
ency, and this is the responsibility which we would, in the 
first instance, fasten upon the prisoner at the bar. 

We do not contend, of course, that Mr. Corcoran went to 
Wardner for the purpose of shooting the particular man who 
was shot; but we contend that he went there for an unlawful 
purpose, for the purpose of committing unlawful acts, and the 
result of the unlawful acts was the death of James Cheyne. 
If Corcoran was a member of that conspiracy, whether he held 
the gun or not, whether he was upon the ground or not, wheth- 
er he knew of such a man as Cheyne or not, or whether. he in- 
tended to murder any one in particular or not, he is guilty, 
for whatever any individual member of the conspiracy did in 
carrying out the general purposes, binds all, and for which each 
and all are responsible and must answer unto the law. The 
only question, therefore, as I was saying to you, is this, Was 
the defendant a member of that conspiracy? There is cer- 
tainly no question about the existence of the conspiracy; it 
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seems to me that that is a settled question. There is no ques- 
tion about this body of men arriving at the town of Wardner ; 
there is certainly no question but that they went there for an 
unlawful purpose; there is certainly no question about the fact 
that Cheyne was killed by some one of this armed mob of men 
who went down upon the train; if, therefore, we find that the 
defendant in this case was a member of that conspiracy, we 
shall have established the case upon the part of the State. 
Later we shall go farther and try to show you that he was 
not only a member-of the conspiracy but that he was there on 
the ground actually engaged in carrying out these overt acts 
which resulted in murder. 

In the first place, gentlemen of the jury, it is a settled fact 
in this case, that the defendant is the Financial Secretary of 
the Burke Union. Understand me, there is no contention on 
the part of the State that the mere fact of his being financial 
secretary makes him a conspirator. 

But we do claim that it is a most potent fact in the chain 
of evidence which goes to establish that he was a member of 
the conspiracy. Why? For the simple reason that it placed 
him in such a position, having charge of the office and familiar 
with its duties, that he must have had knowledge of the 
conspiracy which was undoubtedly organized by this very union 
at Burke. The things necessary to be done and which were 
done, could nct go on without his knowledge, yea, more, with- 
out his consent. The organizing, the meeting of the men, the 
preparing arms, buying ammunition, preparing masks, these 
things would necessarily be brought home to him, and, fur- 
thermore, would require his approval. You know that the 
rank and file of these organizations did not organize this con- 
spiracy; you know that the men who were down in the mines 
and working from day to day, the honest laborers and not the 
agitators, the masses as you may say, did not plan, organize 
and send forth this gigantic conspiracy. It was too perfect, it 
showed too much of design, it took too much time and prepa- 
ration—the men who work every day are the men who think 
more of their homes and children and less of arson and mur- 
der. Besides, they had not the power to do so, they could not 
compel any one to obey them if they designed to do so. So 
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we find, in the first instance, that this defendant is placed in 
a position where he must have known precisely what was going 
on. Yes, more. I contend from all the facts and circumstanc- 
es proven in this case that the Burke Union would never have 
taken this step, would never have done as it did without the 
consent of its superior officer, and not only that, without his 
advice and encouragement. 

It is unreasonable to presume or suppose that those men would 
have come out of the mines, quit their work and gone upon 
this perilous expédition without not only the consent but the 
encouragement, advice and guidance of the man who stood as 
their superior, their leader. Consider for a moment the re- 
lation of these parties to this conspiracy and to these acts of 
April 29th. Here were the men working down in the mines, 
they were continuously engaged from day to day, satisfied 
with their wages, no strike pending; while upon the other ° 
hand, here was the defendant, the paid officer of that union, 
whose sole business was to acquaint himself with the affairs of 
the union, its details and its general affairs—the man in sole 
charge. He was in a position to acquaint himself with the 
mind of every single member of the organization at Burke, 
was he not? These things must have been brought to his 
knowledge in the very inception of the difficulty, for not only 
was he Secretary of the Union at Burke, but he was even near- 
er to the sole source of power—he was a member of what is 
called the Central Union. 

We have shown in this case that there is in these organiza- 
tions, what is called a Central Union, which seems to be the 
ne plus ultra of all power, excepting possibly the President of 
the Western Federation of Miners. It is a kind of concen- 
trated power, regulating the affairs of all the different unions. 
From thence comes, as we claim, all power with reference to 
these organizations. The defendant, as has been shown, is a 
delegate to the Central Union and he stands at the very source 
of power with reference to all actions which can be had upon 
the part of subordinate unions, If it is true, as counsel for 
the defense insist, that the Central Union has nothing to do 
with such things; if it is true that the Central Union never 
acted upon this matter; if it is true that the Central Union 
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never had anything to do with this question of the trouble 
between the Bunker Hill & Sullivan and the union men, am 
I not privileged to say to you, in all fairness, that the defense 
had it within their power to prove to you, in one hour’s time, 
all these facts? - ; 

Mr. Robertson: 1 desire to challenge that line of argument 
on the ground it was the duty of the State to produce that in 
the first instance. 

The Court: Very well, proceed with the argument. 

Mr. Borah, continuing: As I was saying to you when in- 
terrupted by the gentleman from Spokane, this man stands 
at the very source of power. We have proven that he was a 
member of that union; we have proven that he was a member 
of the Central Union; we have proven that he was Financial 
Secretary of the Burke Union. We have also shown beyond 
all question that these organizations of which he was a mem- 
ber were the organizations, the members of which committed 
this crime. Whose duty was it, after such proof was made, 
after the crime was brought home to the union of which the 
defendant is a member and a controlling spirit, after we have 
shown that he stood at the source of power of these organiza- 
tions which committed the crime, whose duty was it, I say, to 
remove that cloud and that stigma so sufficiently fastened in 
the first instance? ; 

But, Colonel Reddy says that the defendant quit, that he 
retired from the conspiracy, that he ran away from the tragedy 
before the commission of the crime. That would have been 
a magnificent defense, it would have been a complete and a 
sufficient defense in this case, because a conspirator may give 
notice to his co-conspirators that he absolves himself from all 
allegiance to the conspiracy and retires from the affair and thus 
exonerates himself for the wrongs which follow. But just 
as they have remained silent upon the question of the organ- 
ization at Wardner, just as they have remained silent upon 
the power and position of the Central Union and the consti- 
tution and by-laws of the several unions, so they have remained 
silent upon this subject as to the time when the defendant 
changed his mind and when he broke away from the conspir- 
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acy. This matter, as the others, is left to be presented alone, 
without the support of evidence, by the eloquence of counsel. 

We say, in all fairness, that we have brought these mat- 
ters home to the defendant sufficiently clear to satisfy a fair 
mind until they are met at least by rebutting evidence. Does 
the defendant stand at the source of power, was he connected 
with the organization by means of which the crime was per- 
petrated? If he was a leader, if he was in the place of power 
in the organization, and if he was there upon the morning of 
the 29th of April, then when was it that the defendant broke 
away from the one hundred and fifty or two hundred men that 
left Burke under his inspiration to go to Wardner? ‘The evi- 
dence of Mr. Culbertson shows that not only was the defend- 
ant connected with the organization officially, but he was ac- 
tually present participating upon that morning—that the men 
were acting under his inspiration. When was it, therefore, that 
he made up his mind that he would rather transact a heavy 
day’s business at Burke than go to Wardner? Mr. Reddy says 
this is precisely what he did do. ‘That he changed his mind 
and remained at Burke; in other words, after he had organized 
this portion of the conspiracy and gathered his men together 
upon the 29th of April, after he had been there in their midst 
during the busy hour of preparation in the morning, he made 
up his mind he would go no farther. 

Let us analyze that position for a few moments and see, 
even if it is true, where it places the defendant. Let us take 
the position that the Colonel took in this matter and see where 
it places the defendant. That he made up his mind that he 
would not go to Wardner with the men with whom he had 
been in touch that morning, the men whom he had gathered 
together, as we claim the evidence shows, gathered them to- 
gether, started them upon their errand of lawlessness and 
crime. You will remember that when they arrived at Wardner, 
as shown by the testimony of some three or four witnesses, that 
the order was, “Wardner to the front and Burke next.” Now, 
whose agency was that from Burke that was being ordered to 
the second place in the battalion upon the 29th of April? Who 
had set in motion the physical power that was moving under 
that command? Even if the defendant was not there, still, 
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as in the Spies case, where two of the men remained away and 
were not within hearing or within firing distance of the scene 
of the crime, yet they had helped to organize, had met with 
the men upon the Monday night before, had been with them, 
encouraged them, advised them and told them what to do; 
so, in this case upon the morning of the 29th, he had advised, 
encouraged and started them upon the expedition. In that 
case, the Monday night before was the last time that the two 
men that were afterwards hung were with their co-conspira- 
tors; but, in this case, we find that only two hours before this 
killing, or four hours at the outside, this defendant was in di- 
rect touch with the parties who were ordered to the second 
place under the command on the 29th of April, when the crime 
was committed. | 
Now, if we do that, if the evidence shows that at the time 


the defendant met with his men upon the morning of the | 


29th and was discussing and planning this expedition, advising 
and encouraging it, that he had full knowledge of its object 
and purposes, that is sufficient under the law to warrant you 
in finding a verdict of guilty. 

We have shown that the defendant was at Wardner just 
prior to this trouble. Where do we next find Mr. Corcoran? 
Upon the morning of the 29th, after the men had gathered at 
the hall, Mr. Culbertson, the manager of the Tiger-Poorman 
mine, learns that none of his men had gone to work upon that 
morning. Mr. Culbertson had lived in Burke for a long time 
and was familiar with the situation. When his men were not 
at their places, whom did he send for, to whom did he go to 
learn the cause? He was in touch with the union, dealing with 
it from day to day, he knew the man who had authority to 
speak, he knew who would know the cause of their quitting 
and what they were going to do and what the difficulty was 
and he naturally sent for the man who could best advise him 
what the meeting at the union hall signified. There is no 
stronger, more potent and powerful proof of the influence of 
Mr. Corcoran over that union than the fact that this man- 
ager, who dealt with the union from day to day, operating his 
mine with union men, instantly sent for him and him alone to 
find out what was going on and why the men had quit work 
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and when they would return to their work again. When the 
manager finds the defendant, what happens? When he first 
sent in the hall for him, he could not get him—too busy pre- 
paring for the direful work of the day, too busy about the 
preparation for arson'and murder. But Culbertson was not 
satisfied to consult any one else—if he consulted any one else, 
they had no authority to speak and would not speak—so he 
went again for this defendant—the general in charge—and 
finding him at last, asked the defendant about the cause of 
the difficulty, asked him, you remember, if there was going to 
be trouble at Burke.. In answer, the defendant discloses his 
full knowledge of the situation, for he says, “There is going 
to be no trouble in the canyon. We are going to Wardner to- 
day.” Yes, we are going to Wardner, in full charge and in 
full possession of the destination and objects to be accom- 
plished. The force he set in motion there at Burke was the 
force which took the life of James Cheyne. 

Now, Gentlemen of the Jury, look back for a moment, over 
the ground we have covered and see the facts marshalled 
around this defendant. Remember, if you please, that he is 
a member of the Central Union, remember that he is financial 
secretary, remember that just a few days before the crime, he 
was seen consorting with the fomentors of this trouble at 
Wardner, acquainting himself, undoubtedly, with the situation, 
remember that upon the morning of the 29th at the hour when 
the men were gathering, and girding up their loins for the com- 
mission of crime, this defendant told Culbertson precisely what 
they were going to do and that the men would be back to go 
to work on the night shift—all of which proved to be correct. 
Remember above all, that within the wake of that mob, whose 
course was so certainly foretold by the-defendant, when night 
came, lay the body of James Cheyne, from which life was 
slowly ebbing. ‘They have charged me, in this case, with be- 
ing remorseless—I court the charge, this supposed contumely 
I prize most highly. I would:that I could be as remorseless 
for justice as the man who planned this hellish expedition was 
remorseless for crime. Not crime mellowed by the heat of 
passion, not crime which springs instantaneously from some 
lover’s jealous heart, but cold, deliberate, premeditated crime— 
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the taking of the life of an innocent, hard working, peaceable 
citizen, because, forsooth, he was, as his slayers said, a “scab.” 
I ask, in all candor and in all sincerity, is there sufficient 
strength in the law, sufficient manhood in our jurors to pro- 
tect the life of the peaceful and industrious citizen! Answer 
me with your verdict! 

Now, who was the defendant speaking for when he re- 
sponded to Culbertson? For his men who, when order was 
given “Wardner to the front,” and “Burke second” took their 
place in the march to the mill and to the point where they 
killed Cheyne. Did the defendant have knowledge of what 
they were going there for, do you think that he was mixing’ 
with the men that morning, with ears closed and eyes shut, 
did this member of the Central Union, this secretary and lead- 
er have knowledge of the situation or did he not? There is no 
denial of the Culbertson conversation, no denial of any of these 
incriminating facts, they are left to stand unchallenged and 
undisputed, and this being true, they are themselves sufficient 
to connect the defendant with this conspiracy, they show that 
he was a member of the conspiracy, a participant in this crime. 
So, let me say again, it seems that after his having told Mr. 
Culbertson, “We are going to Wardner,” the defense ought 
to have disclosed when it was that the defendant changed his 
mind and withdrew from the conspiracy. He certainly in- 
tended to go when he spoke thus to Culbertson. Now, when 
was it he changed his mind—still the defense is silent and 
silence is all but a confession of crime. 


CoURT ADJOURNS FOR THE DINNER HOUR. 


If Your Honor please and Gentlemen of the Jury, at the 
recess hour, I was discussing with you the events of the morn- 
ing of the 29th. Particularly, with reference to the conver- 
sation between Mr. Culbertson and the defendant, showing de- 
fendant’s connection with and knowledge of the conspiracy. 

I desire to call your attention to a line of argument adduced 
by counsel for the defendant as to this point. He seemed 
to concede that we fully connect the defendant with this 
movement at Burke upon the morning of the 29th, but insisted 
before the jury, that there was no evidence of any criminal 
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purpose at that time, upon the part of the mob; that notwith- 
standing the defendant might have been there, notwithstanding 
he associated and met with the men upon that morning, that 
all this could be true and still Mr. Corcoran have no knowl- 
edge of any criminal or unlawful purpose. He claims that the 
criminal and unlawful purpose was first evidenced after they 
got to the town of Gem. 

Let me first direct your attention to the body of men who 
passed immediately from the union hall to the train as indicat- 
ing the knowledge which they had of the criminal purpose of 
this movement. You will recall, gentlemen, that Burke was 
where they first took possession of the train. ‘They did not 
go upon the train, as counsel would apparently have you be- 
lieve, as men do who are going upon a peaceful errand, but 
they literally took possession of the train. Some hundred and 
fifty went upon the train and then sent two or three parties 
with Winchesters and revolvers to give the engineer instruc- 
tions and these instructioris the engineer received while covered 
with a Winchester. This, you will recall, took place at the 
home town of the defendant, within a few feet of the union 
hall and within a few minutes of the time that we have proven 
Mr. Corcoran to have been in the company of the very men 
who took possession of the train. As I have said to you be- 
fore, this fact that these men had their arms, in possession of 
a magazine of deadly weapons and the fact that they immedi- 
ately, after gathering and while still in the town of Burke, 
began to exercise their power and then and there committed 
breaches of the peace, discloses beyond a question, the fact 
that the criminal purpose was already in their minds and this 
while they were under the immediate control of the defendant. 
Just as those at Mullen marched down to the rendezvous and 
dug up their secreted arms, just as those at Gem went into 
the darkened hall and found their arms and masks, so did 
those at Burke shoulder arms and take possession of the train. 
All showing plan, organization, secrecy, criminal design. It is 
for you to say, after taking into consideration all thesesfacts 
and circumstances, the situation, position and environments of 
the defendant, whether the defendant and his associates, while 
they were yet in Burke, had in mind, had knowledge of, the 
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unlawfulness of the errand upon which they were bent. They 
were then and there committing unlawful acts, controlling 
the train and its crew by means of force and violence, and 
we say, all this shows most conclusively that these men at 
Mullen, Gem, Wardner and Burke knew that this day’s work 
should be done, not as suggested by the softly fondled phrase 
of counsel, by means of “moral suasion”— the hypocritical cant 
which they would use to shield murder—but by revolvers, Win- 
chesters and dynamite. 

But there is another significant fact, however much counsel 
for defense may make light of it. Just’as the train was pull- 
ing out or about ready to go, a physician—at least he denomi- 
nates himself such and was passing as such in the town of 
Burke, does yet, I believe—was passing the train or near by. 
Mind you, these men were then upon the train, in charge of 
it, with revolvers in their hands, directing the conductor and 
engineer, and also evidently looking forward for serious trouble 
for they called upon this physician to’ go with them. What did 
they say to him, why did they call him? Certainly, as you 
saw him upon the witness stand, diminutive, sickly, sorry, 
misbegotten—not for his physical force, not certainly for: his 
moral force in this test of “moral suasion,” for in that emaciat- 
ed and stunted form, was, as appears from his acts, a soul 
more starved and stunted still, since he comes before you a 
cowardly, cringing, begging, self-confessed perjurer, wearing 
in his form and in his moral figure, Nature’s own brand of 
disapproval. ‘They called him because, as they said, they 
thought they would have need of a physician. It is certain, 
positively certain, that the mob fully contemplated and under- 
stood from the beginning the unlawfulness of their expedition, 
for they not only went armed and masked, not only took forcible 
possession of the train, but also took their physician with his 
surgical instruments, the same physician who hurrjed to the 
side of Smith, the union man who was killed, just as this phy- 
sician was ordered to do while on the train, going down from 
Burke, You will remember the physician testified that some 
masked man, while they were on the train, told him that if 
there was any firing, he should move to the point. of the firing. 
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Like Napoleon, he was to move to the point where the fighting 
was fiercest. 

This indicates more strongly than anything else could the 
deadly, hellish, criminal purpose of the trip and that the pur- 
pose was well understood from the start. They knew force 
and violence were to be. used, fighting was expected, crimes 
were to be committed. So, we find not only was Mr. Corcoran 
there in the midst of the crowd, but in the midst of the crowd 
which was armed and carrying masks, the crowd which took 
possession by force of the train, the crowd which took along 
the physician in case of injuries occurring if the battle antici- 
pated at the mill. Now, do you think these subordinates knew 
of these things, had knowledge of all these things and that the 
superior officer did not? Is that the logic of these facts? 

I called your attention, before adjournment, to the fact that 
a few days before, this defendant visited Wardner, the seat 
of trouble. I called your attention to this because conditions 
were such at the time of his visit that he could not have made 
the visit and remained ignorant of this growing conspiracy, 
its object and purposes. But what do we find in a few days 
after the riot? Shortly after the difficulty of the 29th, we find 
that the defendant is introduced to Manager Joe McDonald, 
and for what purpose? What was the occasion of this meet- 
ing with McDonald? To again act as leader, to take control 
and look after the interests of the union. He was there as a 
member of the Central Union to try to arrange affairs be- 
tween the unions and the Bunker Hill and Sullivan Company. 
How can it be reasoned that a man, who just before and just 
after and at the very time almost of the commission of the 
crime was in close touch with those who committed the crime, 
associating with them as their paid officer, how can it be rea- 
soned for a moment even if there was no other evidence, that 
he could be innocent of what was going on and what was 
going to be done, especially when these facts are undisputed 
and uncontradicted facts? For, I repeat again, up to this 
time, the defense has not seen fit to dispute the fact that he 
was there with the men in the morning or his conversation 
with Culbertson or his being at Wardner or his meeting with 
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Joe McDonald. Am I not justified? May not I fairly say to 
you that the legitimate inference from all these facts is that, 
if they had undertaken to dispute them, it would have opened 
a Pandora’s box which they did not care to have you look 
into? Had they ever placed upon the stand a prominent offi- 
cer of those unions, it is likely that upon cross-examination 
we would have unmasked the most revolting, the most infa- 
mous conspiracy ever nurtured in these canyons. 

But there is another witness who adds much to the question 
of Mr. Corcoran’s relation to the events of that morning. 
That is the witness, Mr. Stringham. He is a resident of 
Burke. So far as the evidence discloses, he is not an em- 
ployee of the Bunker Hill and Sullivan Mining Company and 
is not, therefore, subject to the stereotyped attack of counsel 
for the defense. As I say, he has resided in Burke for years, 
engaged in business. His standing for truth has not been as- 
sailed, he comes before you a disinterested citizen who saw 
what he saw while going about his business that morning. 
What does he say? He says that upon the morning of the 
29th, he saw Mr. Corcoran going up the street with a gun 
in his hands or upon his shoulder—I disremember which, but 
the gun was in his possession. But counsel for the defense 
say this witness testified that he took it for a gun. The very 
fact that Mr. Stringham does not come here and with im- 
maculate certainty say that he knows it was a gun is all the 
more reason, it seems to me, that his testimony should com- 
mend itself to you. He stated that he saw Mr. Corcoran, of 
that he was positive and stated to you that he had in his pos- 
session that which he took to be a gun—he did not personally 
examine it—but there was no doubt, in his mind, but what it 
was a gun, as there is none in yours. Mr. Stringham is a 
neighbor of Mr. Corcoran and comes here reluctantly enough 
—he was anything but a free and willing witness and tells 
what he knows. They permit his testimony to stand undenied 
and his character unattacked. I ask you, as fair mén, what 
will you do with such testimony? Will you discard it or will 
you believe it? If his testimony be true, then we not only 
find that the defendant was there acting with the mob, but 
we find him with arms, going to join his comrades who were 
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also arming and masking for the horrible work of the day. 
And a few minutes after he is seen with a gun, they seize the 
train and move down to the place where they took the life of 
James Cheyne. 

But we not only have the testimony of Mr. Stringham up- 
on this point, but we have the testimony of a gentleman whom 
Mr. Robertson styles, with his peculiar hyperboles, “a kid- 
glove cess-pool.” My friend Robertson seems to have all the 
metaphorical madness of a poet, though, perhaps, his figures 
of speech are not quite as classical nor quite as apt as the best 
style of literature would demand. And here let me say in 
regard to this witness that this is another instance in which 
they have fallen down in their promises of proof. They say 
that he is a notorious liar, that he is a horse thief from the 
State of Montana and they have promised you that they would 
bring the records to prove that fact, but no records are here. 
They also told you that they would bring Mr. Malvey to dis- 
prove St. Clair’s statement, and, although Mr. Malvey is one 
of their fast friends, he has not the courage to take the wit- 
ness stand. So, we have Mr. St. Clair, unattacked, save by 
the words of counsel, testifying that Mr. Corcoran was the 
man who called the union meeting upon that morning and 
testifying that Mr. Malvey also told him that Mr. Corcoran 
was the man who called the meeting. So, we have Mr. Cul- 
bertson and Mr. Stringham and Mr. St. Clair, uncontradict- 
ed and unimpeached, testifying to this state of facts which 
show, beyond question, that Mr. Corcoran was there organiz- 
ing the mob upon the morning of the 29th. Now, I ask you, 
was the defendant a member of this conspiracy? Was he 
cognizant of what was going on? Did he know what was to 
be done upon that day? Was he oblivious of the fury and 
madness, the criminal purpose of that mob? Was he deaf 
to their shouts of defiance to law and their threats of crime? , 
Was he blind to the sight of masks and Winchesters? 

But, Gentlemen of the Jury, let’s follow him closer still to 
the scene of the killing and bind him closer to his crime. We 
shall not stop with the defendant’s acts of the morning of 
the 29th at Burke. We insist that the evidence shows conclu- 
sively that he was present and participated in the killing. A 
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great deal has been said about the fact that we have called, 
as witnesses, many who have been in the employ of the Bunker 
Hill and Sullivan Mining Company. I am now going to ask 
you to listen to the testimony of a man who was never in their 
employ but is an associate and the fellow-official of this de- 
fendant. A man who undoubtedly knew the defendant just 
as well as I know His Honor upon the bench; associating with 
him for years as a fellow-workman, part of the time in the 
same mine; a fellow-official in the same lodge; a man whose 
every interest and whose every purpose would naturally be to 
conceal anything that might identify Mr. Corcoran or connect 
him with this crime. Certainly there can be no reason to 
charge, if there has been a warping of testimony in this case 
upon the part of Mr. Clark, that it has been through the in- 
fluence of the State. At the time that Mr. Clark testified in 
this case, at the time that he gave this testimony upon which 
we rely, Mr. Corcoran was not under arrest and my associates 
and myself had, up to that time, nothing to do with the prose- 
cution. We, whom they say are paid by the Bunker Hill and 
Sullivan Mining Company for the purpose of hanging an in- 
nocent man, had no more to do with the prosecution at that 
time than had one of you. It was long prior to our appear- 
ance in the case and at a time when the reason for an alibi 
upon the part of the defense had not arisen. At a time when 
the alibi had not become a necessary factor in the case. Mr. 
Clark states as positively as a man could state it in the English 
language, that he saw Mr. Corcoran within a short distance 
of the place of the killing and within a short time after the 
killing had taken place. 

In all fairness, let us take into consideration the time, the 
conditions, the circumstances and the influences which were 
evidently controlling the mind of Mr. Clark at the time he 
gave this testimony before the coroner’s jury. I want to read 
just a few words of this testimony in order to comment upon it 
intelligently. This is the testimony which Mr. Clark gave be- 
fore the coroner’s jury, which is testified to by him in this 
case as being the testimony which he gave before the coroner’s 
jury: “I did not see Paul going down on the road.” Notice 
the familiarity with which he speaks of this man as to whom 
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they say he might have been mistaken “I did not see Paul”—a 
fellow-official, a fellow-lodgeman— “on the road going down.” 
Another thing I desire to direct your attention to is the fact 
that this information is volunteered upon the part of Clark. 
When I say volunteered, I will explain to you what I mean by 
the next sentence: “Did you see him after you got there? A. 
I did not see him in Wardner. I saw him on the train going 
back. Q. On the train going back? A. Yes. ©. Where? 
A. He was sitting on the top of a box car when I saw him.” 

Do you believe that at this time some master hand, as in- 
sinuated by counsel, was moulding the testimony of Mr. 
Clark? Do you believe that, with the powers of omniscience, 
some attorney foresaw the exact position upon the car and 
upon the train, that it would be. necessary to have him in 
order to suit the position to the testimony of the Colborns? 
This is a wonderfully strong circumstance that Mr. Clark, 
away back before the coroner’s jury, places this man in exact- 
ly the same position that all these other witnesses testify they 
found him in farther up the road. When you consider the 
time when this testimony was given and that Mr. Clark was 
a friend and fellow secretary of the defendant, and consider 
not only the fact that he saw him upon that day, but the 
place upon the car where he places him in this wonderfully 
“dangerous position,” these are almost invincible facts. But 
let us read farther: “Q. Before you got to Burke? A. Yes, 
sir; between Wardner and Wallace. Q. How long have you 
known Paul Corcoran? A. About three years. Q. You know 
him intimately, do you? A, Well, yes; I may say I do. I 
know him any time I see him. Q. That is, you could not be 
mistaken in the man?’ Notice the significance of his answer, 
“Well, hardly.” As if I should see one of my associates at 
this bar with whom I have been associated for years and some 
one should ask, “Could you be mistaken in Mr. Hawley, or 
Mr. Forney, or would you be deceived in the manly form of 
my friend, Robertson?” Why it would be— 

Mr. Robertson: I object to the testimony on the ground 
that it is not in evidence. 

The Court: Yes, that evidence was admitted, Mr. Rob- 
ertson. : 
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Mr. Borah: This is a transcript from the notes taken in 
this court. 

Mr. Robertson: I take an exception. 

Mr. Borah: Allow me to say to you, Gentlemen of the 
Jury—because I certainly would not stand here before you 
and read testimony that had never been given—that this is 
the testimony which was transcribed from the notes taken in 
this case as the testimony which Mr, Clark said he gave at 
the coroner’s inquest. He stated to you himself that this is 
the exact testimony as he gave it there before the coroner: 
“QO. How long have you known Mr. Corcoran? A. About 
three years. Q. You know him intimately? A. I know him 
any time I see him. Q. You could not be mistaken in the 
man? A. Hardly. ©. Where abouts on the train did you 
see him that day? A. Sitting on top of a box car, going to 
get in a box car. Q. He was sitting on it? A. Yes, sir. Q. 
You were not mistaken in the man, were’you? A. No. Q. 
He was sitting on the end of the car? A. No, on the side.” 

Notice the peculiarity, the exact position he gives this man 
upon that car. Does the interrogator ask him, Was he sit- 
ting in the middle of the car? Or even suggest it to him? 
He asks where he was sitting and whether or not on the end 
of the car, but Mr. Clark states that he was sitting upon the 
side of the car when he reached home that coon oh and 
jumped off the car. 

Gentlemen of the Jury, that evidence itself and alone ought 
to be sufficient to satisfy a man that this man was upon that 
train. Why should you, as men, doubt that evidence given 
under the circumstances under which it was? Why should 
you say that this man, at a time when Mr. Corcoran was not 
upon trial, not even arrested for the crime, at a time when 
he had no reason to build up any defense of.alibi and at a 
time when the witness was his fellow-official and his friend, 
give testimony which is in direct corroboration, even to the 
minutie, with the evidence which the State has produced 
here before you? He is not subject to the criticism which 
they have made with reference to other witnesses who, they 
claim, are interested. He is interested against us as I shall 
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show you in a few moments. “You are positive you saw him 
sitting on that box car?” 

Mr. Robertson: I again object to the testimony on the 
ground that it is not the testimony before the coroner’s in- 
quest and I refer to the testimony of the stenographer that 
is over here. 

The Court: One objection is sufficient. (Exception.) 

Mr. Borah, continuing: “You are positive you saw him 
sitting on that box car? A. Yes, sir. O. That was between 
here and Wallace? A. It was the first stop we made out of 
Wardner here, and the train slowed up for some cause or 
other and I got out of the box car to get into another one, 
and, as I passed by, I seen Paul. Q. Did you see him prior 
to the time in the morning? A. I did not. Oh, I did see him 
at Burke in the morning.” Now, there is the testimony, Gen- 
tlemen of the Jury, not of the Bunker Hill and Sullivan Min- 
ing Company, not of St. Clair, not of the mine owners of 
this region, not of the interested witnesses of the State, as 
they call them, but the fellow-secretary, the fellow-lodgeman, 
the long years a Miners’ Union man—John Clark. 

What will you do with that testimony? Would you pre- 
fer to believe that Mr. Clark was mistaken when he said he 
saw this man with whom he had been associated for years 
or that perhaps Mac Malvey was mistaken as to the exact 
hour of the time when he saw him in the morning? Which 
is the more probable? If you should meet your neighbor, you 
would certainly know whether or not it was your neighbor, 
especially if you had been associating with him for years in 
a close capacity; but there is nothing so difficult as to fix the 
hour when you saw a party upon a particular day when you 
are seeing him every day. But here was an extraordinary 
occasion; an extraordinary expedition. Mr. Clark had seen 
him that morning in the town of Burke; knew his dress; 
knew his make-up; knew his insignia of identification. Some 
three or four hours afterwards he saw him sitting on the top 
of a box car. Do you think he was mistaken or is it more 
reasonable to suppose that Miss Murphy and some of the 
other alibi witnesses were mistaken as to the exact hour of 
the day in which they saw him upon that day. It seems to 


392 FAMOUS JURY SPEECHES 


me that when you come to weigh the testimony of Mr. Clark, 
and the circumstances that surrounded the giving of it, and 
the relation of Mr. Clark to this man, that you must be sat- 
isfied that Mr. Corcoran was upon the train coming up from 
Wardner to Wallace upon that day. If he was there, he was 
there for an unlawful purpose. If he was there, he was there 
for the same reason that the other men were there. If he 
was there, he was there branded with the same idea of crime 
as every other man that went upon that expedition. 

It is true, Gentlemen of the Jury, that Mr. Clark has stat- 
ed before you—and I want to refer’to that briefly—that at 
this present time he has reason to doubt the correctness of 
his testimony before the coroner’s jury. I shall refer to this 
in connection with another matter, but I want to briefly re- 
fer to it at this time. He states to you that owing to the fact 
that he has had many conversations with “the boys” (to use 
his own language), that he is inclined to doubt that he knew 
this man Corcoran with whom he had been associating so 
long, his fellow-official, But imagine the influence which 
must have been brought to bear upon him at the time that 
that doubt was created in his mind. If you were well ac- 
quainted with a man, had been associating with him for years 
and were a fellow-official, what kind of influence would it 
take to make you doubt that proposition? I apprehend that 
it was not the influence of this so-called corruption fund that 
counsel talk so much about. The influence was not wrought 
in that direction. It was another influence, a more potent and 
powerful influence, and one which the State has had to con- 
tend with in this case from its inception, The influence which 
has made brave men cowards in this community for seven 
years. 

After we leave Mr. Clark, we take up the testimony of 
Mrs. Sinclair. She testifies that upon the morning of the 
29th, she was in the vicinity of the killing and at the time 
of the shooting of Mr. Cheyne, she went immediately to the 
scene and was there at the time Cheyne was shot, ‘There is 
no dispute about her being there; there is no dispute but 
that, woman-like, she risked her own life as she sprang to 
the help of this wounded man, There is no dispute but that 
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she walked down the road with Cheyne after he was picked 
up and was being led away; that she was there and had an 
opportunity to see, their own witnesses admit. She testifies 
that when she plead for some one to come and help her take 
care of Cheyne, she saw the defendant standing in the midst 
of the posse from whence the shot was fired that killed 
Cheyne. She says that she had an opportunity to view him, 
to see his eyes, his mustache and his general figure, the peculi- 
ar droop of his shoulders. She had seen him a couple of 
weeks before and she saw him here upon the witness stand. 
She looked directly at the defendant when asked the question 
and stated to this jury that that was the same man she saw 
there on the 29th of April. You should consider her testi- 
mony also in connection with Clark’s and Culbertson’s and 
Stringham’s and St. Clair’s, who saw him going to and from 
the place where Mrs. Sinclair says she saw him standing at 
the time the fatal shot was fired. ‘They claim, however, that 
the fact that the defendant was masked would disidentify him 
to such an extent that it would make her testimony unreliable. 
Of course, that mask was put on for that purpose—of en- 
abling them to prove more successfully an alibi. The effect 
which they claim for it now is the exact effect which was 
hoped for when the mask was put on. But this is not the 
first time that men have gone upon an expedition of crime 
thinking they are securely concealed and yet have been de- 
tected. "The labyrinth of crime is always dark and conceal- 
ment is always coveted, but through some weak part of the 
shield, fate puts its finger and lets in the light. Many a man 
has hid himself behind the curtains of the night and thought 
himself secure, to learn in after hours that the eye of retribu- 
tive justice was at all times full upon him. In this particu- 
lar instance, it was the quick, sure eye of a brave and plead- 
ing woman which unerringly detected the cowardly assassin 
lurking behind the hideous mask. An angel of mercy, stoop- 
ing to uplift the victim, turns fully upon the skulking form 
of the murderer and marks him for his fate. She saw that 
same.cold eye you have doubtless observed here often, she 
saw the same figure, heard the same voice, noticed the same 
drooping shoulders and marked well in that instance all his 
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features—it was Paul Corcoran standing there with those 
who killed James Cheyne—one of them. 

But Colonel Reddy says her testimony is evidently false. 
Colonel Reddy has been engaged in the practice of criminal 
law for years. He has spent the best part of his busy life in 
clearing men charged with crime. But I will venture the 
assertion that never in his life has he known a woman to 
wilfully testify falsely for the purpose of convicting a man. 
It is not-in accord with woman’s nature, with her sympathetic, 
impulsive, kindly being. It is once in ten thousand times 
when they do such a thing. You may work upon her sympa- 
thies, upon her responsive nature, upon her friendship, upon 
her family associations and in behalf of distress make her be- 
lieve that is true which is not true, but seldom for the pur- 
pose of inflicting punishment or visiting distress upon others. 
Some may go farther, perhaps, and under such circumstances 
knowingly warp their testimony, in behalf of a friend, but 
seldom, indeed, in the annals of crime, has it been found that 
a woman testified falsely for the purpose of hanging a man. 
Measure the superlative womanhood of this witness. See 
her actions upon that day, her coolness, her bravery, the in- 
trepidity with which she walked to the side of the prostrate 
Cheyne, from whom men were fleeing—at a time when, as 
their own witnesses tell you, bullets were pattering around 
her like hail—matchless, indescribable womanhood, grandest 
in the surprised ordeals of life. See these things and tell me, 
if you can, that she lied in order to send this defendant to 
the scaffold. 

But I must hasten on as I am consuming more time than 
I had anticipated I would. We next notice the testimony 
of Mr. and Mrs. Colborn, which corroborates the testimony 
of Mr. Clark. ‘These parties saw the defendant as he was 
passing their house, identified him positively, saw him upon 
the same place upon the car that Clark did. The defendant 
was their landlord, had been for some time. They were well 
acquainted with him. 

The defense introduced some photographs here for the pur- 
pose, I presume, of showing that the train ran by so quickly 
that the human eye could not measure the distance so in- 
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stantaneously and be able to note the person that was passing. 
I assume that the photographs were introduced for that pur- 
pose, although they seem to be a little mysterious as to their 
reasons for introducing these photographs. But the defense 
did not see fit to experiment upon this proposition. They did 
not see fit to disclose by experiment that this could not be 
done, but in view of the fact that they were apparently urg- 
ing this so strongly, the prosecution took it up and demon- 
strated, by actual experiment, that a person could be easily 
seen passing upon the car from the point where the Colborns 
stood. They have been much amused, apparently, about the 
fact that we took a picturesque ride the other morning in 
order to demonstrate this fact, but, nevertheless, it demon- 
strated it very thoroughly. We placed witnesses at the point 
where the Colborns stood and ran the train by at full speed 
with parties upon the box cars and all of the parties passing 
were easily identified. There seemed to be no difficulty in 
either identifying the parties or in riding upon the box cars. 

We have another witness who saw him get off the train 
at Burke going home that night. They were claiming that 
the manner in which he jumped off the train was impossible, 
but we demonstrated that fact also by actual experiments. 
We showed that it was an easy matter to ride on the box car 
and a perfectly safe thing to jump off the box car as it has 
been testified Mr. Corcoran did when he arrived at Burke up- 
on the evening of the 29th. 

Now, Gentlemen of the Jury, we have returned to the city 
of Burke. We started in the morning with the preparation 
upon the part of Mr. Corcoran, as testified to by Mr. ‘Culbert- 
son, and we have followed him through the testimony of Mr. 
Clark, Mrs. Sinclair, Mr. St. Clair,.Stringham, Mr. and Mrs. 
Colborn, upon this entire expedition. When you take these 
facts and place them upon the background of his position, his 
relation to these institutions or these organizations, take into 
consideration the fact that he was the financial secretary, that 
he was a member of the Central Union, that he was a paid 
officer of this organization, there can be no reasonable doubt 
of the fact that he was also a member of this conspiracy and 
actually participating from its beginning to the close, And, 
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as I have said to you before, if he was a member of the con- 
spiracy, that is sufficient under the law whether he actually 
fired the shot which killed James Cheyne or not. 

What is their defense in this case, Gentlemen of the Jury? 
What answer have they given to all this proof and to these 
charges? What showing has he made to the proof that we 
have introduced that he was a member of the conspiracy? Do 
they introduce any evidence that he was not a part and par- 
cel of the conspiracy? We contend not, for the simple rea- 
son that all their evidence simply goes to show that he re- 
mained at Burke while the mob went down to Wardner, and 
yet he might have remained at Burke and been a most active 
member of the conspiracy. They have introduced no official 
of the union; they have brought forward no evidence to dis- 
connect the union with these acts upon the 29th. They have 
left the testimony of Culbertson and Stringham and St. Clair 
and Mrs. Sinclair and Clark entirely undisputed. They do 
not contend through the lips of witnesses that the defend- 
ant was not a member of the conspiracy; they simply con- 
tend that as a matter of argument. The fact that he might 
have remained in Burke, as I have said, could be true and 
yet he be a member of the conspiracy. The fact that he was 
at Burke at 12 o’clock might be true and yet he might be a 
most powerful agent in the taking of the life of James 
Cheyne. He might do as Spies and, Nichol did, he might re- 
main away while his agents and associates went forth to com- 
mit the crime. Have they met this question? Have they 
presented anything for you to consider upon this proposition? 
They have practically left the matter without contradiction 
and yet the counsel for the defense tells you that the State 
evidently does not expect a conviction. I will tell you what I 
do expect. I expect that when such evidence is brought be- 
fore honest jurymen, upright men, and it is permitted to go 
undenied, that that evidence will be sufficient to satisfy your 
consciences. 

They find much fault because my associate, in opening this 
argument, stated that it was evident that the town of Burke 
was in sympathy with the defense and that for that reason 
you should scrutinize the testimony very carefully of all those 
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alibi witnesses who come from Burke. I shall not, for want 
of time, be able to go into detail with reference to the testi- 
mony of those witnesses, but allow me to call your attention 
to a few facts which justify, as it seems to me, in every re- 
spect, the statement of my associate, Mr. Hawley. I do not 
ask you to discard entirely, as Mr. Robertson says, and with- 
out examination, the testimony of all these witnesses nor do I 
ask you to refrain from making a close analysis of their tes- 
timony with a view of finding out whether or no it be true, 
but I want you to look into the environments and circum- 
stances which surround those witnesses, together with a few 
facts with reference to some individual witnesses. 

You all know, from experience, that when you find wit- 
nesses whose sympathies are thoroughly aroused in favor of 
the party upon trial, they are very easily influenced. I un- 
dertake to say that it might be true that the greater portion 
of these women who have testified in this case actually believe 
that they saw Mr. Corcoran upon that day and yet be entirely 
mistaken. I will tell you why. In the first place, you have 
noticed that Mr. John Clark, a man of mature years, a man not 
only of positive convictions and with much individuality, but 
a man of much experience, testified that he saw this defend- 
ant at Wardner upon the 29th and afterwards stated that, ow- 
ing to conversations with friends of the defendant, he had 
come to doubt his own word and his own eye-sight. As I said 
to you, imagine the powerful influence which must have been 
brought to bear upon Mr. Clark to cause him to doubt the 
fact that he saw a man with whom he had been associated for 
years. ‘Then place that influence, that moulding, controlling, 
powerful influence around a sympathetic girl like Maggie 
Murphy and see what it will do, or Mrs. Smith or Mrs. Walk- 
er, whose sympathies, they say, are thoroughly aroused in 
favor of Mr. Corcoran. Counsel say that it is a terrible 
charge to insinuate that this influence has been exercised. I 
simply reply that Mr. Clark himself revealed. this influence 
and that it is proper and legitimate for me to reason that the 
influence, which caused Mr. Clark to doubt his own words, 
might make much difference with the testimony of a 16-year- 
old girl—might make her honestly believe that she saw the 
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defendant at 11 o’clock instead of 10 o’clock. He was in the 
town of Burke at 10 o’clock; he was back there at 6 o'clock. 
He was only out of town a few hours and nothing is more 
difficult to place than the exact hour in which you see a man 
when you see him every day. 

Counsel for the defense exultingly exclaim that I was first 
to discover Miss Murphy. ‘That they did not know of her as 
a witness until I went to Burke and had a conversation with 
her. I am very proud of this discovery. She was certainly 
the most admirably appearing witness upon the stand for the 
defense. I did discover Miss Murphy in a sense, I guess, 
but I don’t flatter myself that I discovered her before Mr. 
Robertson did.. But you noticed the little Miss Murphy as 
she sat beside Mrs. Corcoran here in the court room; she 1s 
evidently on close terms with the family, apparently part and 
parcel of the family, and, as she was frank to state, all her 
feelings and sympathies were aroused in their favor. ‘There 
is nothing more easy than to make a party believe that 10 
o’clock is 11 o’clock when you have to recall the matter over 
two months past. Miss Murphy says that there is nothing 
by which she can fix the time in her mind, except that she was 
setting the table; says it might have been 10 o’clock or it 
might have been 11 o’clock, and if it was 10 o’clock, then he 
could have been there and gone on the train also. Her sister 
was upon the stand also, but she states to you, upon cross- - 
examination, that she does not know whether it was before or 
after the train went out that day. So, I say to you, that it is 
not necessary for you, as jurymen, to come to the conclusion 
that this young girl wilfully testified to a falsehood, but it 
does seem, from all the facts and circumstances, that she must 
have been mistaken as to the hour. 

But another fact with reference to this question of out- 
side influence. You will remember that Dr. Collins, poor, 
pitiable, self-confessed perjurer, testified before you that, in 
the inception of this investigation before the coroner’s jury, 
he had sworn to a falsehood. Why did he do so? Was it 
by reason of this “corruption fund,” this bugaboo which 
forced my friend Robertson into an ecstacy of frenzy? Was 
it by reason of the fact that Mr. Campbell has grown rich, as 
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Mr. Robertson says, in a few years? No, it was by reason, 
as Dr. Collins says, of the influence of these men who wore 
masks and carried arms on the 29th day of April. This 
subtle, intangible force which cannot be described, measured 
or known to any man until he comes in contact with it—this 
influence which has paralyzed many a man with fear who 
was a braver man than Dr. Collins. Now, what effect do you 
think such influence would have upon a man like Mr. Kelly, 
who was a member of this same organization? his is the 
power which has moulded the testimony of these witnesses ; 
this is the power that influenced Mr. Clark and which has 
controlled them all more or less. Was not my associate jus- 
tified when he stated to you that these witnesses came from 
a place where this influence was most intense? ‘There is an- 
other thing that shows, beyond a question, that these witness- 
es have been wrought upon in this manner. ‘They could not 
tell when they saw Mr. Corcoran upon any other day or at 
any other time. ‘They could remember that they saw him 
ordinarily from day to day, but as to the place, the time, the 
particular day, the week or month, they could tell us nothing 
except upon the day of the 29th, and then they could give 
the hour and the minute. This day lives so vividly in their 
memory that it has effaced everything else. Let’s look at 
this in the most charitable way. Why is it that these wit- 
nesses could remember the 29th with certainty even to the 
minute, some of them stating fifteen minutes to 11 o'clock, 
some of them thirty minutes after 11 o’clock, fixing not only 
the hour, but the minute and without any memorandum and 
yet could not tell this jury of another instance when they saw 
the defendant. You know that one of two things is true—ei- 
ther that they have been made to believe that they saw him 
and honestly think so or that they have permitted themselves 
to be used to rescue their friend. I am willing for you to 
take the more charitable view of the matter. 

They put a man by the name of Brass upon the witness 
stand. I think the gentleman has been properly named. He 
was a man of mature years and certainly calculated to re- 
member as well as any one else. But I want to call your 
attention to his testimony. He testified that upon the 29th, 
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at noon or thereabouts, Mr. Corcoran came to purchase some 
meat, made a purchase at his store. Now, he said he had no 
way on earth to fix that time except from general recollection, 
about 12 o’clock, he said, or thereabouts. We called for his 
books in this instance and what do we find? It was strange 
that they did not call for this book, but they did not do so. 
If this book is a memorandum of the business of that man, as 
he says, it ought to be better than any memory. They did not 
call for the book. They put him upon the witness stand and 
with the same ease and the same comfort as the other wit- 
nesses, he testified that he saw Corcoran about 12 o’clock and 
he would have gone off the witness stand unshaken had we 
not called for the book ourselves... We find, from examina- 
tion of the book, that the entry for this purchase is upon 
the 30th of April. Now, Gentlemen of the Jury, just notice 
how very easy it is for this man to change his testimony so 
as to fit the defense of alibi. He had the transaction with Mr. 
Corcoran, the purchase of the meat and it took place about 
12 o’clock, but it was upon the 30th and so he just changed 
the day and his story was as complete and brief as a sum- 
mer serial. But again, here are ten or fifteen entries in the 
book in the same handwriting, made upon the same day to 
parties living in the town of Burke and yet Mr. Brass could 
not tell you the name of a single one and fix the hour when 
he made the purchase. Now, I ask you in all candor and in 
all fairness, how do you suppose that Brass fixed Mr. Cor- 
coran’s time for 12 o’clock, April 29th? Gentlemen of the 
Jury, I am not willing, so far as Mr. Brass is concerned, that 
he should be considered in the list of those whom you should 
look upon in a charitable way. This book, in his own hand- 
writing, proves that he has deliberately testified falsely. 

So they call another. witness to the same effect, Mr. Baum- 
gartner. He testifies that he saw him at 3 o’clock. I ask him 
how he knows that it was 3 o’clock and he says, “I guess “I 
know the time of day.’ I ask him how he fixed the time. He 
says, “I guess I can fix the time.” And so we go on for five 
or ten minutes asking him in all fairness to give this jury 
the means by which he fixes that time and the only thing that., 
you can get from him is, “I guess I come pretty: near. know: 


WILLIAM EH. BORAH 401 


ing the time of day.” But he disclosed his unfairness of dis- 
position and his desire to conceal something in another way. 
I ask him if he was in sympathy with the union. Now, he 
knows whether he is or not, doesn’t he? What does he say 
to you? He said he did not know whether he was or not. 
He was not satisfied in his mind as to what effect that kind of 
testimony would have before the jury and therefore he with- 
held it. Now, there are some five or six of that class of 
witnesses who come before you and testify that they are 
members of the Miners’ Union, and were in Burke that day 
and saw the defendant. I do not say, of course, that simply 
because they were members of the union that it would neces- 
sarily follow that they would testify to a falsehood. ‘There 
are just as good men members of the union as there are any- 
where else to be found and lots of them, but I do say that 
when you take into consideration that there was an effort up- 
on the part of the union that day to get every single member 
down to Wardner for the purpose of destroying this prop- 
erty and running out these men, and when you take into con-- 
sideration that they were able to gather together one hundred 
and fifty men who were willing to go forth and violate the 
law and commit crime, it is not surprising that they can go 
back to that town of Burke and find six more who are will- 
ing to protect the man who did commit the crime. Counsel 
for the defense say that it is an extraordinary thing for us 
to contend that these people are so saturated with feeling that 
they will protect this defendant by manufactured testimony. 
True, it is an awful thing to say; but if I had told you upon 
the 26th day of April or the 27th or the 28th, that you could 
go into the town of Burke and get one hundred and fifty men 
who would be willing to go forth and destroy $250,000 worth 
of property and take human life, Mr. Robertson and Colonel 
Reddy would have arisen in their wrath and denounced it as 
a lie. Nevertheless, it was an easy thing to do. They gath- 
ered those men together on the morning of the 29th. One 
hundred and fifty from the little town of Burke, who were 
willing to band themselves—for the purpose of arson and in- 
discriminate murder, and yet they say that, because we charge 
Hicks’ Jury SP.—26 
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that nine or ten more can be gathered together out of the 
same town for the purpose of protecting this man, we are 
reasoning without conscience before the jury. Do you believe 
that when men will go forth to commit these crimes, band 
themselves together for the purpose of violating law, that 
their associates, the men left behind, will hesitate to come 
forth for the purpose of protecting them when it is done? 
That is the reason why we say you should measure the testi- 
mony of these men with care. You should consider their 
testimony almost precisely the same as you would of a man 
who was actually’in the conspiracy. When they come upon 
the witness stand and say that they are not only members of 
the union, but that they are in sympathy with the union in this 
present contest, you must look with care upon their testimony. 
Notice that the witnesses do not say, “I did sympathize with 
the union, but I do not approve of their conduct upon the 29th.” 
They have not separated from the union. They are still sym- 
pathizers with it, and hence we feel justified in saying to you 
that you must look upon their testimony as you would any 
man’s who was testifying under the pressure of passion and 
prejudice. If witnesses are willing to go upon the stand in 
sympathy with those who committed the crime, is it very far 
from that point to where they are willing to protect the man 
who committed the crimes? 

Another thing, Gentlemen of the Jury, you will observe 
that, notwithstanding the city of Burke has a considerable 
population outside of some ten or fifteen whom they called, 
yet no clerk, no druggist, no merchant, no business man, no 
hotel keeper, no restaurant keeper, no one of that kind has 
been called here to testify that Mr. Corcoran was seen upon 
the streets that day. The witnesses who have been called 
here, six of them are members of the union, four wives of 
men who are members of the union, and some of them now 
in incarceration and two are relatives of this defendant. 
These are the people they have gathered together in the little 
town of Burke to testify in behalf of the defendant. All 
these things are for you to consider and, as fair and candid 
men, try to arrive at a just conclusion as to the guilt or inno- 
cence of the defendant. 
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This is all the time that I can spend upon the testimony, 
but permit me, Gentlemen of the Jury, before I close, to again 
disclaim, both personally and as a representative of the State, 
all intention of attacking organized labor as such. I want to 
leave the brand of contempt upon that malicious falsehood. 
It is as wilful as it is base, as despicable as it is unfair. 

It is not only the right, but the imperative, duty of labor 
to organize. ‘The men who endure the hardships, bear the 
burdens and incur the risks of underground mining, are cer- 
tainly entitled to every advantage which lawful organization 
can give them. Labor organizations, upon a legitimate basis 
and for a legitimate purpose, are not only entitled to the re- 
spect but to the encouragement and protection of the public 
and the State. Organizations which would foster the man- 
hood, nourish the Americanism and elevate the mind and 
character of its members are grand things. They bridle the 
greed, check the stately tread of capital, they unite the inter- 
ests and harmonize the action and forces of labor, they pro- 
tect the homes, brighten the hearthstones and gladden the face 
of wife and mother as she bends above her loved one in the 
ecstacy of a mother’s infinite love, dreaming of its future 
years. I am in favor of them because I know, when properly 
conducted, they nourish the citizenship, encourage patriotism 
and more effectually enable the laborer to rear his family and 
place within their reach the torch of learning. 

God knows these grand old institutions of ours, so long the 
asylum of the oppressed, must crumble and fall like the splen- 
did, but false fabric of ancient days, unless the countless 
homes of American workmen of every class are shielded from 
the ignorance and poverty which blights manhood and de- 
stroys citizenship. Every organization, which has for its ob- 
ject these purposes, should receive the blessing of patriot and 
saint, for they ‘are just and righteous altogether. 

But I am speaking to you today of an organization which 
has been wrenched from its original purpose and turned in- 
to the channels of crime, which would convert the man who 
labors into a secret, masked and treacherous outlaw, separate 
him from his home, make him a fugitive from his State and 
a suspect in the bosom of his own family; an organization 
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which uses the American flag as a mask to conceal the cow- 
ardly face of the lurking assassin. and which strikes at the 
very foundation of our whole system of government by open- 
ly destroying property and taking human life; an organiza- 
tion which shrinks from the open light of day, which, in 
darkened rooms and secret hiding places away from the con- 
science-smiting power of even a vagrant ray, gives to its ad- 
herents to drink of the blood from the skull of the last victim 
and administers that manhood murdering oath which renders 
him who takes it an Ishmaelite of the social world, an out- 
law with humanity, a stranger to the nobler and higher im- 
pulses of man’s moral being. 


“By the pricking of my thumbs, 
Something wicked this way comes.” 


And the weird, wild and secret hags of anarchy hold high 
carnival over the fallen and forfeited manhood of the sturdy 
but misguided workman. ; 

I say to you that the organization which hides from the 
open light of day, whose members flee before the dawn, “like 
a guilty thing upon a fearful summons,” is not an organiza- 
tion which can represent the dignity, the manhood and patri- 
otism of American labor or the Western miner. 

What do you think of that organization which nourishes 
a spirit of hatred toward our institutions and contempt for 
the flag? Does it represent the sentiment of that class of 
men whose bravery made sacred every battlefield of the war 
for the Union and whose sterling heroism and sturdy loyalty 
have in so many instances added glory to the American arms 
in the late war? We have seen that, while the mob was con- 
gregated near the scene of its cowardly crimes of April 29th, 
they repeatedly cried out, “Down with America, Down with 
America.” I almost wish that those who gave utterance to 
such sentiments, a sentiment which stirs to its last dregs all 
the hatred of my soul, could be scourged back to the old coun: 
try and placed again under the bloody wheels of that old Jug- 
gernaut car of oppression until they would cry out in the 
agony of their dwarfed and stunted souls for the land which 
has been a common refuge for the laboring man for cen- 
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turies. ‘Down with America.’ And that is the sentiment 
of the Western miner. I say it is a lie. I refuse to let coun- 
sel for the defense fasten upon them such an infamous stig- 
ma. It is the sentiment of anarchists and murderers who de- 
spise all forms of law and hate all forms of government. 

What we are fighting is crime, even though it masquerade 
under the garb of labor. What we say is that murder shall 
not go unpunished, though it parade in the guise of the hon- 
est miner. Men shall not transform labor organizations into 
combinations and conspiracies for assassination, and we be- 
lieve you will say the same. If a man should burn your 
house above you, would you exonerate him because he was a 
member of a union? If he should burglarize your home or 
insult your family or steal your property or murder your son, 
would you say he is a member of a miner’s union? No. You 
- would say no combination shall work as a shield for the thief 
or the robber or him who takes life. He is a violator of law 
and shall be punished. 

Let us look at this affair face to face as between man and 
man. Be honest with ourselves and faithful to the higher 
appeals of our better thoughts. What had poor Cheyne done? 
What offense had he committed? What wrong was he guilty 
of? He, too, was a laborer, earning his bread by daily toil, 
and life was as dear to him as to you or me. He had oppressed 
no man, harmed no man, yet he was murdered, shot down 
like the game fleeing before the hunter, and in yonder city, in 
the cheerless gloom of the hospital, he yielded up his young 
life, a sacrifice to the wanton depravity of the most heartless 
of criminals. But when we ask that the slayers be punished, 
counsel, in their misguided zeal, cry out, “We are attacking 
labor.’ We ask for the punishment of a crime which has not 
a single softening feature to relieve it of its awful barbarity, 
and they reply, “You are attacking labor.” 

In the name of the 10,000 law-abiding miners scattered 
throughout this inter-mountain country, and in the name of 
‘labor everywhere, I deny this vicious libel, this base and 
senseless slander. ; 

Gentlemen, yours is the most serious task of any who are 
connected with this important trial. You have been selected 
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with much care, and to you are intrusted far more than the 
ordinary responsibilities of citizenship. The people of the 
state feel that the honor of the commonwealth, the very sov- 
ereignty of the State, are upon trial. And it is true. We are 
practically testing the efficiency and strength of our State 
government. Will it protect property? Is life secure within 
the dominion? Is law. its supreme and guiding force? Does 
justice reign within its temples? What is this splendid fabric 
which the restless energy and indomitable courage of the 
old pioneer has carved from the wild waste of the great 
Northwest and set as a gem in the crown of our common 
country? Is it, in fact and in truth, a commonwealth where 
men can dwell together in peace and safety and women and 
children rest in the sacred security of the home, where indus- 
try may secure its just reward and enterprise have its merit- 
ed protection? Can the law-abiding and industrious and 
peace-loving citizen find shelter beneath its sovereign power? 
Has it power to punish crime? 

Or is it but a miserable pretense; a shameless, deluding 
mockery, where anarchy rules with ruthless sway, and the 
most revolting of crimes go unwhipped before the altar, where 
murder walks the streets of your town, selects its victim with 
indifference and slays him with impunity, yes, more, in the 
very presence of death the officers of the law laugh hyena- 
like above the prostrate victim and dance above the bleeding 
form like spirits incarnate from the crypts of hell. 

These are questions you must answer, matters upon which 
you must pass. It is for you to say what our young state 
shall do. Shall high-handed crime continue within her midst 
and ply its trade in open defiance of law? Is our young State 
to become the rendezvous for criminals, the by-word of sis- 
ter States? Is our State’s pride forfeited? Is our manhood 
dead? I appeal to you, as men and citizens, give back the 
reign of law; deal fairly but fearlessly with those who would 
continually trample all authority and the State’s honor be- 
neath the feet of lawless vengeance. 

To you I now submit the whole cause, and may the power 
which works for the betterment of all give unto you the right- 
eousness of judgment which will enable you to deal in jus- . 
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tice and without fear of man or the dread of man between 
this defendant and your sovereign State. 

I thank you again and again for your attention and the 
exercise of your patience and submit this matter for its final 
adjudication in the court of your own conscience. 
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RICHARD V. LINDABURY 


ARGUMENT FOR THE COMPLAINANTS IN THE PRUDENTIAL- 
Fipetity Mercer Case.* New Jersey Court oF 
CHANCERY, JERSEY City, NOVEMBER 14, 1902 


BIOGRAPHICAL NOTES 


Richard Vliet Lindabury was born on October 13, 1850 in Peapack, 
New Jersey. He studied law for four years in the office of Alvah A. 
Clark in Somerville, New Jersey, and after being admitted to the 
New Jersey bar in February, 1874, began the practice of law on his 
own account in Bound Brook. In 1878, he moved to Elizabeth, and 
in 1897 to Newark, where he founded the firm of Lindabury, Depue 
and Faulks. He has a national reputation as trial counsel in cor- 
poration cases. For many years he has been general counsel of the 
Prudential Insurance Company and of the United States Steel Cor- 
poration. He was associated with Joseph H. Choate and Francis 
Lynde Stetson in much important litigation, and was trial counsel in 
cases involving the American Tobacco Company, the Amalgamated 
Copper Company, the American Smelting Company, the New Jersey 
Zine Company, the American Sugar Company, the United States Steel 
Corporation, and the New York, New Haven and Hartford Railroad. 
He has never had any taste for judicial work, nor any inclination to 
hold public office. ‘Working at being.a trial lawyer satisfies me,” 
he recently remarked. 


STATEMENT OF FACTS 


The Prudential Insurance Company of America and the Fidelity 
Trust Company are both New Jersey corporations with headquarters 
at Newark, New Jersey. , They were both organized in 1875 under 
other names subsequently changed to the present names. On October 
1st, 1902, the Fidelity Trust Company entered into a contract with 
the Prudential Company for transfers and purchases of stock which 
would have amounted to a merger of the companies. Hach was to 
buy a majority of the stock of the other, a process likened by the 
newspapers to the attempt of two snakes to swallow each other, The 
result would have been, according to the sequence of meetings of the 
two companies, to place the management of both companies perpetu- 
ally in the then directors of the Prudential Company and their 
successors. 

William Robotham and John Illingworth, minority stockholders in 
the Prudential Company, filed a bill of complaint in the New Jersey 
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Court of Chancery and prayed an injunction against the Prudential 
Company for carrying out its contract. Argument on the bill was 
heard by Vice-Chancellor Hugene Stevenson on November 14, 1902, 
when Mr. Lindabury made the address herewith printed. Linda- 
bury, Depue and Faulks appeared for the complainants; Robert H. 
McCarter and Thomas N. McCarter, for the Fidelity Trust Company; 
and Edgar B. Ward, Charles L. Corbin and John W. Griggs, for the 
Prudential Company. 

On December 8, 1902, a preliminary injunction was granted and 
on February 20, 1903, it was made perpetual. “My conclusion,” said 
Vice-Chancellor Stevenson at the end of his opinion, “upon the whole 
case presented on this motion is that the Prudential Company should 
be enjoined from subscribing for the new issue of Fidelity stock as 
a specific act which, without reference to its connection with the 
scheme for exchange of control, is unauthorized by the laws which 
define the manner in which the funds of the Prudential Company are 
to be invested. The Prudential directors should alsa be enjoined 
from doing any act, in the exercise of their power as directors, with 
the intent or with the effect to carry out the scheme of lodging per- 
petual control of the two companies in the directors of either or 
both of the companies.” 


MR. LINDABURY’S ARGUMENT 


If the Court please, there seems, from the argument of my 
friends on the other side, to be some question as to what this 
plan really is, and the view of both of those who have just 
spoken seems to make it necessary to recur for a moment to 
the declaration of the plan contained in the circular sent out 
by the President of this defendant Insurance Company, over 
his name. He says in that circular, which is on page 11 of the 
Printed Bill, that by this arrangement the Prudential Insur- 
ance Company with its present very large holding of Fidelity 
stock will have the absolute control of the Fidelity Company ; 
and speaking of the investments proposed by the Prudential 
Company in the stock of the Fidelity Company he says, “‘the 
bulk of the new money thus to be received by the Fidelity 
Trust Company is to be used by it in the acquisition of a con- 
trolling interest in the entire capital stock of the Prudential 
Insurance Company.” And on the next page, that “The annual 
meetings of the two companies will be so arranged, and other 
arrangements will be so made, that the Prudential will forever 
be the dominant factor. ‘The consummation of this arrangement 
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insures the continuance of the present management of the Pru- 
dential, both in its home office and in the field.” So that by. this 
plan the Insurance Company is to acquire a majority of the 
stock of the Trust Company, and the Trust Company is to ac- 
quire a majority of the stock of the Insurance Company, for the 
avowed purpose of being held in perpetuity, in order that 
the control of the Prudential Company shall remain forever 
in the hands of the present management. It is said that the 
purpose is benevolent, and in the affidavit of the President 
of the Insurance Company, he says that he is getting old and 
will not live very much longer, and that he therefore has gone 
into this with the idea of ‘protecting the stockholders and policy 
holders of the Prudential Company by segregating forever in 
himself and his associates, his nominees and descendants, the 
control of the Prudential Company. Now, there is no use of 
saying that the plan is divisible; there is no use of saying that 
under the plan the control of one company may be obtained 
by the other, and not the other by it. It is a plan by which the 
Prudential Company is to invest in the stock of the Fidelity 
more than its total surplus for policy holders, not for stock- 
holders, because that surplus is shown by the report here to be 
not a surplus for stockholders, but,a surplus for the policy hold- 
ers; that is money which under their tontine or other system 
they are bound to hold for the ‘policy holders, and which the 
policy holders will some day or other be entitled to. This sur- 
plus of over six millions of dollars, which is the money they 
have over what the law requires them to hold under their gen- 
eral forms of policy ; this money of the policy holders they pro- 
pose, according to this plan, to invest in the purchase of a 
controlling interest in the stock of the Fidelity Company, and 
it is a part of the plan, that with that money thus acquired, 
the Fidelity Company will immediately purchase from the 
stockholders of the Prudential Company, of whom they, the 
directors, are the chief, six millions of the stock of the Pru- 
dential Company, in order that in that way control of the Pru- 
dential may be put in the Fidelity Company. 

Mr. Corbin. The. surplus for policy holders is reserved ; the 
other surplus belongs to the stockholders. 

Mr, Lindabury. I don’t know as much about that as the 
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other side do, and therefore I quote from them, and their last 
report, printed on page 14 of the Bill of Complaint. It shows 
that among their liabilities is this item, $6,864,000, as surplus 
to policy holders. I don’t care, for the purposes of this argu- 
ment, whether I am right about that or not, and I may be 
wrong; it is their total surplus, whomever it belongs to, that 
they are investing in this way for the avowed purpose of giving 
themselves the control of the Prudential Insurance Company 
for all time to come. And that control you can see, may be ex- 
ercised in this way; the present board of directors voting at 
the next meeting of the stockholders of the Fidelity Company 
the stock that the Prudential holds in that Company, may elect 
themselves or anybody they choose, as directors of the Fidelity 
Company. ‘Those directors, be they themselves or their dum- 
mies, will vote the stock held by the Fidelity Company at the 
Prudential meeting for the present Board, and so the wheel 
will go round, and for all time to come these present directors 
of the Prudential Company will continue, or may continue, in 
the office of directors, not only of that Company, but of the 
Fidelity Company as well, and that although their ownership of 
stock may not consist of more than one share in each Company. 
I am speaking of the opportunities of the possibilities that are 
involved in this plan, and you see, according to their very state- 
ment, the meetings of the corporations are to be so arranged 
that the Prudential will forever be the dominant party. All 
that is needed, is for the Fidelity to hold the next stockholders’ 
meeting, and for the present board of directors of the Pruden- 
tial to vote the stock of the Fidelity held by it at that meeting. 
It will then elect, or may elect, its own members, if they hold 
qualifying shares in the Fidelity, to be the directors of the 
Fidelity. It is an avowed part of the plan for it to elect a board 
who will vote the stock of the Prudential held by the Fidelity 
at the Prudential meeting, for the present board. ‘That is the 
plan as it is declared and as it is to be carried on, not only 
during the lives of the present board of directors, but during 
the lives of their unborn and unconceived posterity to the end 
of time, so that whoever they may be, however worthy, or how- 
ever reprobate, the family control, family perpetuity will be 
secured. Now, the question is whether or not that is a scheme 
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which these minority stockholders ought to submit to in the 
first place, and in the second place, whether or not it is a scheme 
against which this court can and ought to give relief to these 
minority stockholders. We submit first, that it is plainly wtra 
vires. "The charter of the Prudential Company provides, as 
originally passed, that the business of this company shall be to 
assist sick, needy, or disabled members, to bury deceased mem- 
bers and to provide for the families of members after their de- 
cease. ‘The language is very general, as you have noticed. 
Then by a supplement, passed in 1875,.an insurance clause was 
added. The words are general, but comprehensive. It says that 
the company shall also be entitled to provide a fund to be paid 
either before or after death. ‘That is life insurance and nothing 
else. 

The Court. Do I understand, then, that the insurance busi- 
ness of the Prudential is based upon that clause of the amend- 
ment? 

Mr. Lindabury. Undoubtedly, yes, sir. 

The Court. And also upon that clause in the original act 
which permits them to provide for the families of members? 

Mr. Lindabury. Yes, sir; it is undoubtedly based upon those 
clauses; it could not be derived from the general insurance 
laws of the state, but for the authority given to the company 
' by the charter and this amendment to do an insurance business ; 
it is undoubtedly based upon the language in the general charter 
and this amendment. 

The Court. I think the matter is only important as deter- 
mining the relation of this Prudential Company to this insur- 
ance legislation. 

Mr. Lindabury. Yes, I think so, too. Now, that is all that 
this company has a charter right to do; it has no other power, 
except it be found in general legislation. ‘The laws that are 
gathered together in the general corporation act do not apply 
to this company, except one here and one there, of no par- 
ticular significance; because you know that insurance com- 
panies, banking companies, and railroad companies are excepted 
from substantially all the provisions of that act, and that none 
of them can be incorporated under it. Indeed the policy of 
that act is to allow no company to be incorporated under it that 
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has a public aspect or that is engaged in performing or dis- 
charging any duties touching the public welfare ; so that banking 
companies, railroad companies, and life insurance companies, 
which have always been regarded as having a public aspect, as 
indicated by the fact that they are put in public control, are and 
always have been expressly excepted from the provisions of 
that act, and all of them are ‘provided for under special acts 
which specially regulate them in all the details of their manage- 
ment. When this charter was granted there was no corporation 
that was authorized to hold the stock in any corporation in this 
State; but in 1892 and 1893 an act was passed that provided 
that certain corporations might hold the capital stock of cer- 
tain other corporations engaged in a kindred business. In 1896 
this was extended and language of the broadest possible char- 
acter was put into it. This was inspired by the genius of 
Governor Abbett, I understand; anyhow, there is no question 
about what the language of the 51st section of the Revision of 
1896 means; it is the broadest possible, and I do not deny for 
a moment that it permits corporations of a private character, 
or of such a character as may be organized under that act, to 
own stock for the purpose of control in other corporations, 
provided such other corporations are of a kind that may be also 
organized under that act. The question is not in this case, but I 
do not want to let the argument of my friends on the other 
side, in respect to it, go unanswered, or their proposition unde- 
nied, that under that act a corporation may be organized to 
own a majority of the stock of any other corporation of any 
other kind that exists. I don’t believe, for instance, that a 
corporation can be organized under this act to own all the stock 
in all the Baptist, Presbyterian, or Methodist Churches and run 
them all as a stock holding corporation. I think you will find 
that whenever an attempt is made to organize a ‘corporation un- 
der that act for the purpose of running insurance, railroad, and 
banking companies all under one general management, the 
courts will say that nothing of the kind was intended by the 
Legislature, and that under the principle that nothing is grant- 
ed that is not plainly expressed on the face of the grant, the 
act must be restricted to corporations of a private character, 
such as may be organized under it. Now, the insurance busi- 
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ness was already regulated when the act of 1896 was passed, by 
a different act, and at the same session of the Legislature an 
act was passed covering generally the matter of investments by 
insurance companies and providing specifically as to what they 
might invest in, and declaring that they could purchase for in- 
vestment corporate stocks of a certain dividend paying char- 
acter. At the same time pari passu the general act was passed 
providing that corporations might purchase unlimitedly and for 
any purpose, without restrictions, stock of dther companies. 
Now, what is the rule with respect to that situation? Hasn’t 
it been settled ever since the case of the State vs. Minton, 3 
Zab., that a general act does not repeal or affect the provisioris 
of a special act, unless the latter be specially referred to? When 
banks and insurance companies were organized under what I 
will call special acts, that is laws having special provisions and 
special terms, for regulation, I submit that, under the principle 
of the cases of which the Minton case is one, they were excepted 
from the provisions of the general corporation act. We need 
not bother about that; I think your Honor will have no diff- 
culty in seeing that both of those acts were in operation from 
the time they were passed, and that neither affected the other, 
and that the general act, because of the act of 1896 respecting 
the investment of insurance moneys, cannot be held to have 
related to that subject. But now we have the act of 1902, a fe- 
vision not in name, but in fact, of all the insurance laws. It 
contains the complete insurance code; it provides for the in- 
vestment of insurance moneys, and it declares that an insur- 
ance company may invest its surplus or capital or other funds in 
corporations that have paid dividends for five years, but that 
such acquisition of stock must be for investment; it says for 
the purpose of investment; they may invest in stock providing 
it has paid dividends. 

Take the Trust Company act; that act prevents a trust com- 
pany from engaging in insurance or any other business, and this 
same insurance act prevents an insurance company from en- 
gaging in the trust business, or any other business. More than 
that, the insurance act precisely declares that an insurance com- 
pany shall not loan on its own stock. It does not say it shall 
not buy its own stock, because it couldn’t buy its own stock, 
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except by express authority, and none is given, but it contains 
this special declaration, that an insurance company shall not 
loan money on its own stock. The Trust Company act not only 
_ provides that no other company shall do a trust business, but 
that no other company should use the word “trust” as a part of 
its title, so those special acts covering trust companies and in- 
surance companies, have complete provisions relating to their 
investments, management, and control. Nothing is more plain 
than that the law does not contemplate or permit one to control 
the other, or any company to control a trust company or an 
insurance company or any company to do an insurance busi- 
ness, or a trust business, unless it is organized specially or under 
the insurance or trust company acts. It must be, therefore, 
that there is no power in law in the Prudential Insurance Com- 
pany to invest in the stock of the Fidelity Company for the pur- 
pose of controlling it. Now, that is the avowed purpose here. 
There are many cases where companies have come to the ac- 
quisition of stock of other companies which they had no right 
to control, and the courts have directed them to sell it and have 
compelled them to do it. Therefore, if, not having power to 
do a trust business and not having power to run or control a 
trust company, the Prudential should, in the way my friends 
suggest, acquire a controlling interest in the stock of the 
Fidelity Company, I do not doubt the power of this court, at 
the instance of the attorney-general, or of a stockholder in the 
Prudential Company, to compel that company to part with 
such control. 

Now, we come to the meaning of the words “for the purpose 
of investment.” Is it the purpose of this company to make, 
within the meaning of that language, an investment? They say 
that it is for the purpose of forever fixing the control of the 
Prudential Company where it now is. 

Mr. Corbin. Who says so? 

Mr. Lindabury. That circular, over the name of your Presi- 
dent, says so; the affidavit of your President in this case says 
so; they don’t pretend that it is necessary to make this pur- 
chase for the purpose of finding an investment for this surplus, 
or that this surplus is idle on their hands, and they have no oth- 
er so favorable means of investment; there is no suggestion 
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here that they need this as a pure investment or are making; 
it as a‘pure investment, or that it is better than any other they’ 
know, but it is made for the purpose of giving the Prudential 


dominance forever in the management of the Fidelity Compa- 
ny; that is what they say. They say that by this arrangement 
the Prudential is to be forever the dominant factor in the man- 
agement and control of the Fidelity Company. That means 
that they are to go on and run a trust business, because of 
course the accomplishment of the purpose involves the manage- 
ment of the Fidelity Company. The law holds that where by 
any arrangement or combination certain persons obtain the 
control of a company, they are trustees for minority stockhold- 
ers and are bound to exercise that trust, and they cannot buy 
a controlling interest in the stock and then retire and pay no 
attention to it. The very fact that by scheming, or without 
scheming, they purchase the controlling interest in the stock of 
a business ‘corporation, carries with it a duty to the minority 
stockholders which a court of equity will always enforce to 
manage with skill and fidelity to the best of their ability, the 
company that they thus come in control of. 


The Court. Isn’t that the duty of the Board of Directors, by 


whomsoever directed? 


Mr. Lindabury. Yes, and of those who direct them, and you: 


will find the cases on the brief of Mr. Hardin. 

Now, the answer to the argument made upon that point is 
found here in a section in Clark and Marshall on Private Cor- 
porations. If you read between the sections that they cited 
on the other side, you will find this, “Whether the purchase of 


the stock in one corporation by another is ultra vires or not, it is. 


said in an Indiana case, must depend upon the purpose for 


which the purchase was made, and whether it was under all the: 


circumstances the necessary or reasonable means of carrying 
out the object for which the corporation was created, or one 
which under the statutes it might accomplish.” . Now, they have 
power here expressed in the act of 1902 to purchase stock for 
investment, and whether or not that is what they are doing, 
must depend upon the purpose for which they make the pur- 
chase, according to this law, and that purpose here is avowed and 
is not a purpose of investment. 
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Again, they violate not merely their charter, not merely the 
laws of the State of New Jersey, but they violate the funda- 
mental contract between the stockholders themselves, when 
they undertake this.. It is not a part of the contract between 
the stockholders in this case to go into the trust business. It 
is not a part of their fundamental agreement to run a bank- 
ing business, either a savings or a general banking business, 
and yet when they invest their funds in a controlling interest 
in the stock of a trust company, which is also a banking com- 
pany and a savings bank, for the avowed purpose of control- 


ling and operating it, they are plainly, as it seems to me, in- 


vesting the funds of the company gotten together for other 
purposes, held in trust for other purposes, in a business which 
constitutes a novation within the case of Kean v. Johnson, and 
several others. Of course, you remember Kean v. Johnson, 
and you also remember Zabriskie v. Railroad Company, where 
a railroad company organized to operate a railroad for five 
miles, was enjoined from extending it another twelve miles, 
upon the ground that to put the funds of the company into 
this new venture was a ‘novation. Again, we have the 
Schwartzwalder case, decided within a year or two, where 
an insurance company organized as a mutual company was re- 
strained from turning itself into a stock company, contrary 
to the rule in Kean v. Johnson. 

Mr. R. H. McCarter. What about the Steel case? 

Mr. Lindabury. In the Steel Company case Judge Van- 
syckel says, “We stand by Kean v. Johnson; it may be that 
under the Revision of 1896, providing that the corporation 
act and all its supplements shall constitute part of every char- 
ter, larger powers are given to the legislature to alter, repeal, 
or affect the contract between the stockholders inter sese of 
corporations thereafter formed; but we won't decide that; 
it is a question for the future. In this case we will stand by 
Kean v. Johnson.” ‘That is the law and always has been ever 
since it was promulgated in this State; and under that, as af- 
firmed in these various cases, the last of which is the 
Schwartzwalder case, it is perfectly plain that a corporation 
that is chartered to engage in the insurance business cannot 
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invest its funds for the purpose of running a trust business. 
There is no such relation between the two that it can possibly 
be said that an agreement between the stockholders to do the 
one embraces the doing of the other, whenever the majority 
shall so elect; and under the cases, when a company takes five 
or six millions of its assets for the purpose of purchasing a 
controlling interest in the stock of another company, for the 
avowed purpose of controlling it and voting its stock at cor- 
porate elections, it is undertaking, I insist, the business of 
such other company. 

But there are many other objections to this scheme, and I 
must pass them by as hastily as I may, This scheme involves 
the turning over of the control of the Insurance Company to 
a trust company, which is ultra vires the directors of the 
Trust Company, and indeed ultra vires the company itself. 
That is, you will observe, this-very plan involved an arrange- 
ment by which the control of the Insurance Company is to be 
put into the hands of a Trust Company, which, by its charter 
and by the laws affecting trust companies, has no power to 
do an insurance business or control an insurance company. 
The Trust Company has no power to do an insurance busi- 
ness. It has no more power to acquire for the purpose of 
control, the stock of an insurance company, than an insur- 
ance company has the power to acquire the stock for that pur- 
pose of a trust company; and yet the directors of this Insur- 
ance Company have contrived and arranged for the passing 
over, through corporate action, of the control of the Insurance 
Company to the Trust Company. I say they have done this 
as of corporate right and by corporate action, but it is true, 
of course, that private action has contributed to it, because 
these same directors, for the purpose of bringing it about have 
made private contracts with the Fidelity Company; but an 
essential part of the scheme is the vote of the stock of the 
Fidelity Company at a meeting of the stockholders of that 
company by the board of directors of the Prudential Com- 
pany for the purchase of Prudential stock, and a corporate 
subscription by the Prudential Company for the new issue 
of stock of the Fidelity Company; so that, by those two cor- 
porate acts, this Insurance Company is arranging for the 
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transfer of the control of itself from the great body of its 
stockholders to this Trust Company, which has no right un- 
der the laws of this state to control an insurance company or 
to do an insurance business. 

The Court. Has it not that right, if in the ordinary course 
of its business it should buy 49 per cent. of the capital stock 
of the Insurance Company and subsequently purchase 2 per 
cent. more, and thus hold a majority of the stock; could they 
not embark in the insurance business and control an insurance 
company, so far as those expressions can be correctly applied 
to an act which consists in the selection of the board of di- 
rectors ? ; 

Mr. Lindabury. No, I think not; I think they could be 
obliged by the Attorney-General, or by a stockholder, to dis- 
pose of so much of the stock thus acquired, as would put the 
responsibility of the control upon them, or rather as might be 
necessary to relieve them of the responsibility of control. 
But, of course, it is quite a different thing for them to acquire 
the stock for the very purpose of control, which is the avowed 
purpose in the affidavit of the President of the Prudential 
Company, and in the interviews that are made part of the Bill 
of Complaint, eno by the presidents of both of the 
companies. 

Then, again, this plan amounts to a merger, and I submit 
that these two companies are not empowered to merge, and 
that the scheme is contrary to all the laws respecting the meth- 
ods by which mergers may be accomplished where they are 
permitted. I don’t know what this is. I saw and I had in 
mind to read, but I haven’t time, and perhaps it is just as 
well I shouldn’t, a name and description of it in one of our 
newspapers, likening it to the old endeavor of two snakes to 
swallow each other, I can’t think of anything better to de- 
scribe it, however; I can’t find language to express my idea, 
and perhaps it is because I can’t form any clear conception 
of what it is. But here are two companies, each holding a 
majority of the stock of the other; by arrangement of cor- 
porate meetings at the beginning, perhaps one does become 
forever dominant, but still you have two companies each con- 
trolling the other. I don’t see that it makes any difference 
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that one holds a mere majority of stock of the other. I don't 
know but that two companies might not as well be organized 
and each hold all the stock of the other—an insurance com- 
pany and a trust company—and each take all the stock of the 
other, and so on; I don’t know how far that might be extend- 
ed, and all might be governed by a number of benevolent gen- 
tlemen holding one share of stock in each. 

Well, the novelty of this thing is astonishing. Nothing else 
was ever heard of in the history of the world like it, and cer- 
tainly they have cited no precedent for anything of this kind; 
but what is it, if it isn’t merger for all essential purposes? 
So far as it touches the public, so far as it touches the state, 
so far as it touches the stockholder, why isn’t it a merger? 
Now, you remember the case of Elkins v. The Camden & 
Atlantic, where one corporation purchased a majority of the 
stock of the other, and a stockholder filed a bill to enjoin it. 
It was admitted that the purchasing corporation had no direct 
authority to purchase the stock, but it was attempted to de- 
fend the purchase, upon the ground that the law permitted 
the two companies to merge—they were railroad companies. 
The Chancellor dealt with that in a way that will help your 
Honor in solving this case. He said, “Well, of course, this is 
against public policy and it is not possible, except and upon 
the theory that it is a legal merger”; he said a corporation 
may merge with another corporation of this kind, but in a 
totally different way; they haven’t complied with the laws 
regarding merger, and although the law would have permitted 
them to merge in a different way, a corporation cannot merge 
itself with another corporation by purchasing the capital stock 
of that corporation. He held it was not a merger and there- 
fore he enjoined it; he said, “You can’t merge in that way.” 
There are two of those cases and both of them are very in- 
structive. 

Now, again, this arrangement involves contracts between 
boards of directors that are common, ‘or that have common 
membership. Not only that, but also between these boards 
and individuals who constitute them, in a third agreement ; 
that is, as a part of this plan the individual directors of the Pru- 
dential (and it includes them all) have made a contract with 
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the Fidelity which they say the Fidelity will hold them to, to 
sell their Prudential stock, and the Fidelity says it must have 
money from some source or other to carry out that. Any- 
how, they have made a contract with the Fidelity for the sale 
at 600 of their stock, Now, as directors of the Prudential, 
they undertake to furnish the Fidelity by their votes as direc- 
tors of the Prudential, with the funds by which the Fidelity 
is to carry out its contract with them as individuals. Not only 
that, but on the Board of the Fidelity they cast seven of its 
total votes for the payment to themselves as individuals of 
this six million dollars for the stock they own. Now, is that 
right? I don’t want to say now that these men were actuated 
by dishonest motives, but is it according to public policy to 
allow fiduciaries to deal in that way with their trust? Isn’t 
it the law that he who acts as trustee must act with an eye 
single to his duty and must lay self-interest out of the way, 
and must not make a contract as trustee in which he is in- 
dividually interested ? 

. Now, I want to read to your Honor just a little of Judge 
Dixon’s language in the Stewart case. It is the law of New 
Jersey to-day; it has been cited a multitude of times since 
and has never been disapproved, so far as I know. My broth- 
er Corbin and myself, in more than one case, have gone out 
of the state to refute it, but have-never found anything in 
this state contrary to it. I read from 9 Vroom, p. 522: “A 
director of a corporation may have rights not arising out of 
express contract—such as the right to pass over its railroad 
or transport his goods over its canal, on paying reasonable 
tolls, or to have money which he has loaned it repaid to him; 
but where the right is one which must stand, if at all, upon an 
express contract, and which does not arise by operation or im- 
plication of law, then he shall not hold it against the will of 
his cestui que trust; for in the very bargain which gave rise 
to it, in which he should have kept in view the interest of that 
cestui que trust, there intervened before his eyes the opposing 
interest of himself. ‘The vice which inheres in the judgment 
of a jtidge in his own cause, contaminates the contract; the 
mind of the director or trustee is the forum in which he and 
his cestui que trust are urging their rival claims, and when 
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his opposing litigant appeals from the judgment there pro- 
nounced, that judgment must fall. It matters not that the 
contract seems a fair one. Fraud is too cunning and evasive 
for courts to establish a rule that invites its presence. There 
may be isolated cases in which the trustee is willing to make 
a contract. on more favorable terms for the cestws que trust 
than any one else, but the opportunities for self advancement, 
at the expense of those whose concerns he has in charge, and 
under circumstances where concealment is easy, are so much 
more numerous than these isolated cases, that in declaring 
a rule, the latter are not worthy of consideration. Nor is it 
proper for one of a board of directors to support his contract 
with his company upon the ground that he abstains from par- 
ticipating as director in the negotiations for and final adoption 
of the bargain by his co-directors; the very words in which 
he asserts his right declare his wrong; he ought to have par- 
ticipated, and in the interest of the stockholders, and if he 
did not, and they have thereby suffered loss of which they 
shall be the judges, he must restore the rights he has ob- 
tained; he must hold against them no advantage that he has 
got through neglect of his duty towards them. Many author- 
ities exemplifying the rule may be found. I cite only a few.” 
That is the law of the State of New Jersey uritil this day, and 
it binds this court, and it holds that no contract of a director 
with himself or in which he is interested, will stand, and that 
no contract of common directors will stand against the appeal 
of the cestwi que trustent or any one of them. 

The Court. Then if whenever a board of directors makes a 
contract dealing with any subject matter whatever, if any one 
of them as a direct result of the carrying out of that contract, 
is pecuniarily benefited, even to a very small amount, any 
stockholder can come into a court of equity and have the per- 
formance of that contract enjoined, because the whole thing 
is contaminated and poisoned by the presence upon the board 
of a single stockholder who had some indirect or direct in- 
terest in the carrying out of the bargain, Is that the propo- 
sition, without inquiry into the fairness of the contract, with- 
_ out ascertaining whether or not the corporation was injured 
or the complaining stockholder is injured, the mere fact that 
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there has been a director who is interested and who is thus a 
judge in his own case, renders that contract voidable at the 
option of the stockholder? 

Mr. Lindabury. Yes, sir; if I understand your Honor 
right; but let me put it this way, for the purpose of having 
no doubt as to what I mean. If a corporation should pro- 
pose a contract with its president or one of its directors by 
which for a certain stated compensation the director, or the 
president outside of the office of president, was to serve the 
corporation, that would not be good as a contract, and that 
contract could be enjoined as a contract, or if suit were 
brought on it, it could be defeated as a contract, but never- 
theless, the director or president could do the duty and per- 
form the service and recover its worth on a quantum meruit; 
that is Gardner v, Butler, and with that qualification or ex- 
planation, I say yes to your Honor’s proposition. No express 
contract between a corporation or board of directors and one 
of its members can stand as a contract, no matter how fair it 
is, at least no executory contract can stand. 

The Court. If this principle that you cite from the Stewart 
case is sound law and is applicable to-day, wouldn’t that work 
enormous mischief and practically obstruct large numbers of 
operations? 

Mr. Lindabury. I don’t think so; I think it is one of the 
safeguards. We don’t want to-day an extension of our lib- 
eral laws or of the rules that have governed corporations here- 
tofore. Corporations in New Jersey do not need judicial fa- 
vors; I mean in the sense of liberal interpretation of the laws 
which the legislature has provided for their government; and 
none of the old rules to be found in the cases can, I submit, 
with advantage, be modified in favor of corporate manage- 
ment to-day. — 

My next point is that a scheme between two corporations 
such as this for control, must be contrary to public policy. 
Look at it. Here is an insurance company with forty-eight 
millions of assets which it holds in the most sacred of trusts. 
They are gathered from the fingers of the poor. They consist 
of the pennies of the working classes. It is a company charged 
with a high duty and in the pursuit of a most beneficent ob- 
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ject; it is the trustee for four and a half millions of people, 
whose savings it has collected for the burial of their dead and 
the support of their widows and orphans. Of course there is 
no duty and there can be no duty so sacred for this company 
as to wisely and carefully invest those funds in the securities 
allowed by law. Now, here is a trust company authorized to 
do a banking business and, as the affidavits of its officers say, 
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engaged in financing large corporate enterprises, The inter- , 


view published with its president in the Newark papers, says 
that it is a mistake to suppose that this plan was formed to 
give it funds to finance the new trolley deal; that the latter is 
a mere coincidence. Scheerer, one of the directors, says that 
the little dividends they will get on the Prudential stock is cf 
the smallest account; that the worth to the Fidelity of this 
arrangement is in the control of the funds of the Prudential, 
which it will give them. 

Senator McCarter. My brother denies that. 

Mr. Lindabury. He says that this plan has nothing to do 
with the financing of the trolley combine; that the purpose of 
financing that is a mere coincidence. He says, “I want to 
emphasize one thing as to the scheme, that this is not for the 
purpose of financing the trolley merger; it is merely coinci- 
dent that the two things come up at the same time. ‘The Fidel- 
ity Company has never given the trolley formal consideration. 
I will say this, that in case the New York parties. shall not 
come together, I shall advocate taking hold of the matter,” 
&c. Of course he would, it is part of their business; it is 
within their charter powers to finance large undertakings, and 
Mr. Scheerer, in his affidavit, enlarges upon the value to the 
Fidelity of this purchase of the control of the Prudential stock, 
because of the opportunity it will give the Fidelity “to finance 
large undertakings.” ‘Therefore it is that Alexander comes 
in and approves of it; therefore it is that Kuhn of Kuhn, 
Loeb & Co. approves of it; therefore it is that the brokers 
and speculators make affidavits by the score in favor of this 
from the Fidelity point of view. Now, I have no fear that 
during the existence of the present management, the funds of 
either the Fidelity or the Prudential will be prostituted to 
such unholy purposes, but we are dealing with a scheme that 
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is to run-down the ages; we are arguing the public policy of 
giving control of sixty millions of dollars of trust funds abso- 
lutely to a trust company, which some day may use them for 
unholy purposes; which some day may scatter them in Wall 
street; which some day may finance some trolley scheme, 
some electric light deal, some gas combination, or something 
or other which will scatter these millions to the winds. Now, 
you see what opportunities, as they say, this will give them for 
making money, But are they legitimate; ought they to be 
encouraged? Are they within the contemplation of the law? 
Why the affidavits on the other side perfectly paralyzed me 
when I heard them read; the idea that from the President 
down every member of the board of directors of the Fidelity 
Company should say that this was a thing of immense value, 
and immense consequence and benefit to the Fidelity Com- 


_ pany, because of the control of the assets of the Prudential 


which it would give, made me fear that they were actuated 
by some improper purpose or were too innocent to have the 
control of so much money. 

Now, see again; here is the Prudential that has all this 
money to pay death losses; everybody who knows anything 
about insurance, knows that death losses amount to about the 
same thing every year; that it is almost a matter of mathe- 
matics what an insurance company will have to pay year after 
year for death losses, and therefore how much money it needs 
to keep on hand subject to draft. All the rest of the money 
they have, it is their business and duty to invest, according to 
the statute, in trust for policy holders: and yet, if you have 
the Prudential controlled by the Trust Company, you have 
constantly before the directors of the Trust Company the 
question of whether the funds of the Insurance Company shall 
be invested according to law, up to the limit that the Insur- 
ance Company does not need them, or shall be kept on deposit 
in the Trust Company to be speculated with or used, as they 
would say, “in financing large schemes.” 

Now, I submit that to put it in the power of any board of 
directors to decide a constantly recurring question involving 
a perpetual conflict between duty and self-interest, must be 
contrary to public policy; and I conceive that it is for this 
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reason that the law has always provided that banking com- 
panies shall do nothing but banking business, and that insur- 
ance companies shall do nothing but insurance business, and 
that neither shall be organized except under laws specially pro- 
vided for their government, and neither shall be under the 
control of corporations organized under the general law. You 
can see that it ought to be so; you can see why it is so, and 
you can see the peril of any other rule. - While this present 
management lasts there may be no danger, but alas! as Presi- 
dent Dryden says, he is getting old, he may retire at any time, 
and so may the Wards and others, in whose hands this com- 
pany has prospered; they cannot live forever. So the man- 
agement of the Fidelity may be honest to-day, but what about 
the future? Who is to succeed the men now in control, and 
who can guarantee or insure their honesty for ten years from 
now, or even five years from now, and when greed gets the . 
better of the management of these companies, what an op- 
portunity the Prudential assets will furnish! It is no wonder 
that an unnamed investor is bidding over eight hundred for 
Prudential stock, on condition that the control shall go with it. 
To an Addicks it would be worth even more. 

Now, again, this is a scheme by the directors of the Pru- 
dential Company for perpetuating themselves forever in the 
control of that company. Has anybody found a case—have 
any of my friends on the other side, including two Attorneys- 
General and other men of equal fame and knowledge, found 
a case where such an arrangement as that has ever been up- 
held? Point me to a precedent where a board of directors has 
arranged by corporate action for its own control for all time 
to come, and the courts have justified it. The cases are plenti- 
ful to the contrary; we have them in our own state, several 
of them, where it is said that an arrangement by a board of 
directors to perpetuate its control is illegal, and several of 
them have been stopped by the injunction of this court. We 
haye here all the evils of a voting trust, and yet no voting trust 
that has ever been condemned, so far as I know, was unlim- 
ited as to time. Any number of them have been condemned 
because the limit was too long, but who ever heard of a voting 
trust before that was to have perpetuity? In the Kreisel case, 
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my brother McCarter succeeded in enjoining one that I was 
interested in, that had only seven years to live. In Cone v. 
Russell we have a most instructive opinion by Vice Chancellor 
Pitney, and he cites with approval a Pennsylvania case, where 
the court refused to order a specific performance of a con- 
tract to purchase shares in a corporation because it appeared 
that the purpose of the purchase was to obtain control of 
the corporation, and the court said that was contrary to pub- 
lic policy. No voting trust in the wilds of the West was ever 
approved that was without a limit in time, or that was for 
the perpetual control by the directors then in office, and their 
descendants, and descendants’ descendants for all time to 
come, and yet, this is that. Think of it; an arrangement by 
which this board, through corporate action, is to obtain per- 
petual office! Now, I don’t say that they might not in some 
other way, by the acquisition of stock through individual pur- 
_ chase, or something of that kind, in which they invest their 
money and put it at the risk of business, obtain perpetual con- 
trol; but I say that when a board of directors elected to office 
for one year, arranges by corporate action to make that office 
perpetual in themselves and their descendants, they violate the 
rights of the stockholders and contravene public policy, and 
they do it in the face of every case that I have seen, and I am 
not surprised to find that none of my friends have anything 
to offer by way of judicial decision, that lends the slightest 
countenance to that sort of thing. 

The Court. Practically, such a thing was never possible, un- 
til very recently legislation was passed, and I doubt whether 
there is another state where the legal conditions are such as 
to raise the question that is raised here, and I would like to 
hear you on this point. Assuming now—and that your argu- 
ment against the power of the Prudential to acquire stock in 
the Fidelity is finished, we have passed beyond that, and let 
us assume that these corporations have full power under the 
statute to buy stock, and consequently each has power to buy 
stock in the other, and we will assume that there is no special 
limitation based on a purpose, the purpose of investment ; 
now, with those concessions to your adversaries, the question 
is whether this act of 1896, our last act, has not made every- 
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thing that you condemn, this perpetual control by a self-perpet- 
uating board of directors of a corporation, legal and possible, 
and isn’t that therefore to be regarded as the natural and 
proximate result of the legislation which was made? If so, 
hasn’t that legislation legalized it, and what, therefore, at any 
time is liable to be the natural, proximate result of this legis- 
lation, may not that be intentionally secured by the action of 


the board of directors when, in their judgment, the condition. 


which will be created will be beneficial to all the stockholders 
when they are acting in absolutely good faith? 

Mr. Lindabury. Perhaps so, but I am not prepared to say 
that, because it would be an extension, probably, of the privi- 
leges of a statute that ought not to be extended. But, it is 
true, I think, that under the 51st section of the General Cor- 
poration Act, a corporation can be organized to hold the stock 
of another corporation, and obtain perpetual control in that 
way of the other corporation, provided that both corporations 
are of a kind contemplated by the act. 

The Court. You think there is no question to-day as to the 
legal basis of a holding corporation under the 51st section of 
our act? 

Mr. Lindabury. I think there is no doubt to-day of the le- 
gal basis of a holding corporation, that is, of a corporation 
holding the stock only of corporations that are or might be or- 
ganized under that act. I don’t say ’there is no doubt of the 
right of a corporation to be organized under that to hold the 
stock of a canal or railroad company or insurance company. 

The Court. I am not speaking about the mere trading in 
stock; I mean the control. 

Mr. Lindabury. I mean that, too. In the New York Act 


that they refer to you will see that there is no argument what-. 


ever, because it is provided there that any corporation may own 
the stock in any other corporation, except moneyed corpora- 
tions, banking and insurance companies. Now, the New York 
courts hold that the very exception here shows that the legisla- 
ture did not mean to except all the companies having public re- 
lations, and that railroads, not being within the exception, were 
included in the general terms besides— 
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Governor Griggs. Would you claim that they couldn’t buy 
railroad stock? 

Mr. Lindabury. I do, yes; I think they can’t do that, or at 
least, I will say, in favor of my friend on the other side, they 
can’t if the railroad company is organized under the laws of 
this state; but we don’t undertake to look after the public 
policy of another state, and by the provisions of our act, com- 
panies may be organized in this state to run railroads in other 
states, so that I think all corporations outside of the State of 
New Jersey stand alike under our laws, and we might organize 
a holding company to hold the stock of any corporation of 
another state, no matter how public or what its duties are. 

Then, besides, this New York statute limited the holding 
of stock by one corporation to the stock of another corporation 
engaged in a similar business—now, the ‘Trenton Potteries 
case, which I argued for one side, does hold what my friend 
says, and I think, as Mr. Corbin says, that it adopts the prin- 
ciple that a corporation may hold the stock, for the purpose 
of control, in another corporation; but then, that was a busi- 
ness corporation organized under the general law, and what- 
ever the Court said was with reference to the powers of such 
a corporation. It is quite a different question whether a cor- 
poration can be organized under the general law for the pur- 
pose of holding the stock of these corporations which cannot 
be organized under it, and which are charged with a public 
duty, and have public relations, and are under the guardian- 
ship of a department of the State Government. 

The Court. I don’t understand that distinction between pri- 
vate corporations and public corporations. The distinction 
is plain between private corporations at one end of the line, 
and public corporations at the other, and intermediate and 
private corporations which exercise a public franchise. 

Mr. Lindabury. Well, anyhow, whatever a corporation might 
do under the general law, the question here is— 

The Court. I mean by that, of course, corporations which 
are authorized to use the streets, and authorized to do very 
many other things, and condemn lands, but when you come to 
any further subdivision of the private corporations, and dis- 
tinguish between ordinary private corporations and other pri- 
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vate corporations which the legislature has seen fit to subject 
to some special supervision and control, I don’t see where the 
value of the distinction lies. 

Mr. Lindabury. You know how the laws and the décisions: 
of our courts have, with great jealousy, guarded the operations 
of insurance companies, and particularly life insurance com- 
panies, and banks, and there is no doubt but that ordinary 
business corporations may do without judicial interference a 
number of things that these other corporations may not do. 

The Court. The legislature can at any time go on and subject 
the acts of companies and other similar corporations to the 
supervision of some state officer and require— 

Mr. Lindabury. You have my ‘idea: that the courts will, 
whenever the opportunity comes to define that 51st section, 
limit it as I have stated, and not permit a corporation organized 
under it to invest in the control of the stock of any of these oth- 
er corporations, and that for the reasons I have mentioned. 

Now, again, this plan constitutes an investment by a company 
in its own stock. Its charter, and the law under which it is 
regulated, prohibit it from doing that. Now, my friends jus- 
tify this investment, upon the assumption that it is an invest- 
ment in their own stock, under the General Corporation Act. 
They say the first section declares that corporate stock is per- 
sonal property, and that it was held in the Rheostat case that 
a corporation might invest in its own stock. But Justice Dixon 
did not put that case entirely on the provision of the act which 
declares that corporate stock is personal property. It has been 
held again and again, not only in New Jersey, but elsewhere, 
that a corporation is not permitted to invest in its own stock 
without express authority. But there are three or four sec- 
tions in the General Corporation Act which very plainly con- 
template the holding by a corporation of its own stock. Now, 
upon all those taken together, Justice Dixon held, in the Rheo- 
stat case, that there is an implied power in a corporation 
organized thereunder, to hold its own stock; but none of these 
other sections apply to insurance companies, and there is noth- 
ing, therefore, that can apply to them in the act, unless it be 
the first section mentioned, and whether that does or not, I 
haven’t looked to see; but I say it isn’t enough to base ari 
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argument on, that this company is authotized to acquire its 
own stock, especially in view of the fact that the Insurance Act 
provides that an insurance company organized thereunder 
shall not acquire or own its own stock, and also provides that 
no insurance company shall make a loan on the security of its 
own stock. Under this provision, and inthe absence of any- 
thing like express authority, I take it there is hardly room for 
doubt upon that subject. They cannot loan, it is said, but they 
can buy. ; 

Mr, R. H. McCarter. That is the size of it. 

Mr. Lindabury. Well, all right; if that is the size of it, let 
it go at that. 

Is an investment in stock just issued an investment in stock 
that has paid five years’ dividends, as this act contemplates? 
Of course, no stock pays dividends; they.are paid on the stock. 
The act says that the Insurance Company may invest in the 
stock of a corporation that has paid dividends for five years. 
Now, I submit that that is to determine the dividend-paying 
quality of the stock that is to be purchased; the idea is not 
merely that the company shall be substantial, but that it shall 
be a dividend-paying company, and that the company invested 
in shall be likely to pay dividends, because it has paid divi- 
dends for five years. If the other side is right, and this provi- 
sion is to be construed loosely, a company or a corporation with 
a thousand dollars capital (which is about the amount that many 
corporations are organized with), and that has paid dividends 
for five years on that amount, may increase its stock to a bil- 
lion dollars, and an insurance company may immediately invest 
in all it wants of such increase. Why, you could buy up some 
old charter out there in Newark—we have lots of them, under 
which corporations have paid dividends on five thousand dol- 
lars for five years—and then increase the stock by corporate 
vote to one hundred millions, and all this surplus could then 
be put into it, within the provisions of this law, if they are right. 
Now, it is the duty of the Court to give strength to this act, 
not weakness; to find in it wisdom, and not foolishness, if it 
can, and to so interpret it as to effectitate the legislative pur- 
pose. If it can be construed either as a strong act or a weak 
act, as intended to accomplish something substantial or noth+ 
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ing at all, there can be no doubt as to which construction the 
Court should adopt. 

The Court. Legislation of this kind has existed in New York 
for many years; certainly, I should judge, from what has 
been said here, that this Act of 1875, where an investment is 
prescribed, or rather, expressly permitted, in stock under a rule 
like this—now, don’t you find any cases on this subject over 
in the other state? 

Governor Griggs. The insurance commissioners practically 
regulate all this. 

Senator McCarter. The statutes differ; I have examined 
them. I don’t find any particularly in point. 

Mr. Lindabury. Now, in closing—they claim that this scheme 
is one of great benevolence. ‘The affidavit of the President 
makes that the prominent point of all others in its defense. 
The circular that ‘was sent out to the policy holders and the 
agents also puts the benevolent feature in the fore-front. They 
say in the affidavit, and in the circular, that the schemeiis neces- 
sary to protect the policy holders against the stockholders; that 
the present managers, who have created this great corporation, 
are passing off the stage of action; that it is due to the policy 
holders that they make some arrangement for the succession, 
and that they have, therefore, from a feeling of duty, arranged 
a plan that will perpetuate it in themselves and their issue for- 
ever. ‘This is paternalism with a vengeance, and I am wonder- 
ing whether they do not, in their secret hearts, claim for it “Di- 
vine Right.” But there is a better way for these gentlemen to 
safeguard the interests of the policy holders than this. ‘There is 
a safer way, a more democratic way, and that is to restore the 
policy holders to their ancient rights, to the rights given them 
by their charter, and enjoyed by them down to 1880. Under the 
charter, and down to 1880, they had a right to vote for the di- 
rectors of this company. If they had that privilege to-day, 
they could take care of their own interests, and there would be 
no danger of their rights being taken away by the stockholders 
or by a combination such as these affidavits suggest might be 
gotten up one of these days to steal the assets of the Prudential 
Company. ‘The rights of the policy holders under the charter 
were as I have stated and as your Honor heard it read, and 
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somebody, not very far removed from the management of this 
insurance company, in the year 1880, got the legislature to 
pass an act which, using the very language of this charter, pro- 
vides that a corporation whose object is to assist its sick or 
needy members, or to aid in defraying the funeral expenses of 
its deceased members, and to make provisions for ther families, 
_shall not, thereafter, be controlled by its policy holders, thus 
taking away from the policy holders of this corporation the 
rights they had enjoyed so long under the charter. 

Now, if there be this disinterestedness that our friends speak 
of, so great that they are willing to sell their stock at two hun- 
dred points less than it is worth, for the purpose of safeguard- 
ing the interests of the policy holders, they can save their money 
and still accomplish this purpose by the simple repeal of that 
act. It applies‘to no company in New Jersey but this com- 
pany, for there isn’t another company in the State of New Jer- 
sey that has such a charter, or that the Act of 1880 can possibly 
be made to fit. It can, therefore, be repealed without affecting 
any vested right. Therefore, to restore to these policy holders 
what was taken from them by the Act of 1880, and to safe- 
cuard their interests in the only effective—the only democratic 
—way, I suggest to our friends that while they are in a benevo- 
lent mood, and have control of the legislature, as we think they 
have at present, they simply repeal the Act of 1880, keep their 
two hundred points, and quit. 

Hicks’ Jury SP.—28 
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1878, and from the Hastings College of Law in 1881. He has prac- 
ticed law in San Francisco since 1882, and is now a member of the 
firm of Morrison, Dunne and Brobeck. From 1902 to 1910 he was 
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STATEMENT OF FACTS 


Walter N. Dimmick was cashier of the United States Mint at San 
Francisco from September 1, 1898 to September 1, 1899. On the lat- 
ter date he was promoted to be chief clerk of the Mint. He was suc- 
ceeded as cashier by W. K. Cole. The superintendent of the Mint 
was Frank A. Leach. 

At the date of the trial in which Mr. Dunne’s speech was made, 
Dimmick had already been convicted and sentenced to serve a term 
in the state prison. In the year 1900, he had failed to deposit with 
the U. S. Assistant Treasurer at San Francisco, money received by 
him for the sale of by-products of the Mint, had used the money for 
his own purposes, had made false entries in the books of the Mint, 
and had presented a false voucher to the cashier of the Mint. 
His motion for a new trial was denied on November 22, 1901 (112 
Fed. 350); and a motion in arrest of judgment was denied on No- 
vember 28, 1901 (112 Fed. 353.) Two separate appeals were taken 
to the United States Circuit Court, Ninth Circuit, and in both, the 
original judgment of conviction was affirmed, on May 5, 1902, and on 
February 24, 1903, respectively (116 Fed. 825; 121 Fed. 638). 

On February 5, 1901, Dimmick was told by Superintendent Leach 
that he must resign his position as chief clerk of the Mint, but he 
was allowed time to get another position. Thus he remained on as 
Chief Clerk until the end of June, 1901. During this periéd, and 
probably on March'18, he stole from the Mint six bags containing 
$30,000. The shortage was not discovered until June 29, 1901, during 
the annual count of the contents of the cashier’s vault. In July, 
the Mint board held its inquiry, and subsequently he was three times 
tried for stealing the missing $30,000. In the first and second 
trials the jury disagreed. It was in the third trial which resulted 
in Dimmick’s conviction and sentence to five years’ imprisonment in 
San Quenten prison that Mr, Dunne, on April 1 and 2, 1903, made 
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the speech printed herewith. Mr. Dunne was special counsel for 
the government in conjunction po United States District At- 
torney Woodworth. 


MR. DUNNE’S CLOSING ADDRESS 


If your Honor please, and you, gentlemen of the jury: I 
had hoped, in submitting this case to you for the Government, 
to have been spared the necessity of any personal comment. 
I had hoped that nothing of a personal nature would intrude 
here before the final submission of this case, and if it had not 
been for the repeated and persistent personalities of the coun- 
sel for Dimmick, for his constant references to special coun- 
sel and to the private prosecution in this case, I could have 
felt that this case might go to you without the slightest sug- 
gestion of personality. But, inasmuch as my connection 
with this case has been dwelt upon and referred to, it is prop- 
er that I should be understood in this matter. You under- 
stand that I represent the Attorney General of the United 
States. As the learned Judge of this court said to you during 
the trial of this case, if I had not taken the oath of office I 
should not be here to prosecute this case, and what my atti- 
tude has been during the hours, the days and the weeks that 
this trial has proceeded, whether I have conducted myself 
as a fair prosecuting officer should conduct himself, you must 
decide. 

It is not for me to decide it. So far as the suggestions of 
counsel touching me are concerned, gentlemen, I heard them 
and I appreciate them for what they are. They are the ex- 
pression of his chagrin, his mortification, in a case in which 
from the beginning he has been whipped from pillar to post, 
and in which there now rankles in his breast the sense of ap- 
proaching defeat. Private prosecution! Associating me with 
Mr. Leach! Is there anything in that association of which I 
may not be entirely proud as a lawyer and a man? I want 
all the world to know, that I am Mr. Leach’s representative 
and his friend. And counsel for Dimmick, who has thrown 
insult and epithet at that man whose hair has grown gray 
in an honorable career in this State does not prefer the society 
of Mr. Leach. He will not be entreated to join that society. 
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He will be left in another sphere which he more appropriately 
adorns, he will be left with his Dimmick. They belong to 
each other by right of mutual discovery and reciprocal attach- 
ment. Far be it from us, from anybody connected with this 
prosecution, to invade or to disturb that beautiful and affect- 
ing partnership. 

Gentlemen, we have heard a great deal in this case about 
conspiracies and conspirators, Mr. Leach, a conspirator; Di- 
rector Roberts of the Mint, a conspirator; Mr. Day, a con- 
spirator; old man Fitzpatrick, a conspirator. ‘They are all 
conspirators: What would you have done if you had been 
in Mr. Leach’s position when this theft was discovered? 
Would you have lain supine and inactive, you, the executive 
head of that institution, or would you have done exactly what 
he did, would you at once have instituted an inquiry, have 
probed every available source of information? Would you 
not have held the very Mint inquiry which Director Roberts 
—not Mr. Leach—presided over, but of which Mr. Leach 
was properly an active part? In this gentleman to be called 
a conspirator? Are epithets to be thrown at him because he 
did his simple duty in the premises as an officer of the Gov- 
ernment? When did this defendant first discover that Frank 
A. Leach was a conspirator? Did he discover that Mr. Leach 
was a conspirator when Mr. Leach took him up, after he had 
failed in business and became involved in debt, when Mr. 
Leach took him up and made him the cashier of that Mint? 
Did he think Mr. Leach was a conspirator then? Mr. Leach 
held him there month after month as cashier, and while he 
was drawing the salary of that position did it ever occur to 
him when he put his pen to the pay roll that Frank A. Leach, 
his benefactor and his friend, was a conspirator? When Mr. 
Leach promoted him to be chief clerk, and when he wrote that 
letter to his brother-in-law Wright in which he overflows with 
gratulation because of his promotion, because of the transi- 
tion to the more important post and the more agreeable du- 
ties of chief clerk, did he think Mr. Leach was a conspirator 
then? Did it ever occur to this man Dimmick that Mr. Leach 
was a conspirator, that his associates in that Mint building 
were conspirators, perjurers and outlaws until after the theft 
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of the $30,000 and he had been brought to the bar of justice 
to answer for his crime? Conspirator Leach, Conspirator 
Roberts, Conspirator Fitzpatrick! 

Gentlemen, who is this man Dimmick, against whom this 
charge has been laid? Who was he before he went into the 
Mint of the United States? Was he a man of unblemished 
past and of honest life? A few gentlemen have come here 
to say that his reputation was good; men like General Ford 
and Mr. Freeman, who have only the most superficial knowl- 
edge of the man. We brought here men like McKee, men like 
Lovell, men like Kirk, men like Earl, men like Blumlein— 
men who had discussed him; and why? Because they had had 
business transactions with him in which his honesty had been 
tried and tested, and that was why they discussed his reputa- 
tion. Gentlemen, honesty is not only the best policy, it is the 
only policy. And do you wonder that such a man as Dim- 
mick should have failed in business; that he went into this 
Mint bankrupt; that he was involved in debt when Mr. 
Leach appointed him; that he continued in. debt throughout 
the entire course of his connection with that institution? His 
counsel asked, What was the situation as to his accounts as 
cashier? Mr. Leach sat there upon that witness chair, and 
this special counsel for Dimmick, as I must term him, asks 
Mr. Leach, What was the situation as to Mr. Dimmick’s ac- 
counts as cashier—were they honest, were they correct? Did 
he follow that up with the question, What were his accounts 
as chief clerk, and were they honest, and were they regular, 
and were they correct? 

On the 5th of February, 1901, Mr. Leach felt called upon 
to sever Dimmick’s connection with the Mint, and, much as I 
respect Mr. Leach, I am bound to accuse him in this public 
presence of undue kindness, for it was a moment of human 
sympathy, human charity, too, that induced him to carry this 
man over two, three or four months to save him from any 
exposé, to give him a chance to retire with color from the 
Mint and possibly get some other employment. In his kind- 
ness and in his charity Mr. Leach made that arrangement. 
To-day he is paying the penalty of his kindness. , Removed 
from the Mint by a suggestion of date February 5, 1901, did 
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Mr, Leach have good reason to tell this man “You must leave 
this Mint’? Gentlemen, with a fatuity that passes compre- 
hension, Dimmick’s counsel—I say fatuity, and I say impu- 
dence and brazen effrontery as well—read here before you 
the indictments upon which he was tried, in which he was 
accused of systematic irregularities, in which, upon three sev- 
eral counts he was found guilty of having taken the bluestone 
moneys of this Mint which he had to deposit only at the end 
of three months, carrying them quarter after quarter, and 
using them for his own purposes; an offense that the United 
States statute puts in the same, category and punishes in the 
same way as embezzlement, and an offense which this Court 
branded as infamous and for which, in its judgment, it wrote 
it down that the penitentiary was the proper abiding place 
for that man. A fraudulent voucher presented by him to W. 
K. Cole, the cashier! If you go into the Nevada Bank to- 
rhorrow and present a raised check, utter a false draft, for 
the purpose of obtaining money, is that an honest proceeding? 
A jury of twelve men found this man guilty of presenting a 
fraudulent voucher to Cashier Cole, a voucher which already 
had been paid, of getting the money upon it, of using that 
money for his own purposes, and again this Court wrote the 
brand of infamy upon Dimmick’s forehead and said to him, 
“Go where you belong; the gates of the penitentiary must 
close behind you.” 

Gentlemen, knowing what you know now of this man Dim- 
mick, of his life, his character, his involved financial circum- 
stances, what man of all men in the Mint would you put your 
finger upon if you were asked to say who is it that was likely 
to have stolen the $30,000? 

Gentlemen of the jury, you see that lock? ‘That was the 
lock of the cashier’s vault, and the man that stole this money 
stole the combination of that lock. Was Dimmick familiar 
with locks? Had he had experience all his business life with 
combination locks? Did he understand that general subject 
thoroughly? And so far as that particular lock is concerned, 
had Dimmick made a study of that lock while he was cashier? 
The evidence of the Government shows that time and time 
again while he was cashier he had manipulated that lock. 
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Fitzpatrick saw him four or five times. Washington saw him 
remove the hanimer from the lock. Norton and Arms saw 
him again and again; so did Donnelly; saw him in 1898, saw — 
him repeatedly in 1899; fifteen times in 1898, and as many 
more in 1899. What was that man doing thirty times at the 
inside of that lock in 1898 and 1899? Why was he taking 
that back plate off? Why was he removing that disk? Why 
was he going around to this side of the lock and examining 
the dial, turning the dial to a certain number, turning back 
here and reading and making his notations? Why did he do 
that thing time and again if he was not making a study of 
that lock? What explanation has he offered you for his re- 
peated visitations to that lock?. He says, “I opened that lock 
only three times; I opened it once after I was sick, to change 
my combination; I opened it again several months later be- 
cause one tumbler interfered with another, the numbers were 
too close; I opened it again because I wanted to oil it.” Gen- 
tlemen, there are not even three occasions in his testimony. 

If he changed that combination after he was sick in 1898, 
that was the same time and the same occasion when he 
changed from one number to the other, because I read his 
testimony to him upon the first trial of this case, in which he 
said “I went there with pencil and paper, I set up my com- 
bination, one wheel was too close to the other, I changed one 
number.’ ‘That was the only occasion, he swears upon the 
first trial of this case, that he ever changed his combination. 
If it were true, with this man familiar with locks, that one of 
those tumblers interfered with the other in 1898, do you sup- 
pose that he would have operated it, as he says he did, for 
months, until the spring of 1899, without remedying that de- 
fect? With one lug, as he calls it, interfering with the other 
day after day, week upon week, and month following month, 
would he have permitted that condition of things to continue 
without rectifying it? His testimony upon the first trial is 
the testimony that he must be held to, and there he swears 
that upon one occasion only was it that he changed his com- 
bination, and upon that particular occasion it was that, find- 
ing one wheel too close to the other, he changed his combina- 
tion by one number, from 150 to 149. 
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Gentlemen, there is another reason which reduces the occa- 
sions when he should have taken the back plate off that lock; 
another and a very convincing reason. When he changed that 
combination after he became sick and it became necessary for 
him to line up those tumblers on that side notch, was it nec- 
essary for him to take the back plate off in order to do it? He 
had an old combination, the combination that he used when he 
first became cashier. You understand perfectly what he tes- 
tifies to himself, that when you have an old combination and 
you want to change your combination, you simply line up the 
tumblers with the old combination, put your pin in through 
the back of the plate, and then set up the wheels upon the 
new combination. It was utterly unnecessary for him to take 
that back plate off at all upon his own confession, so far as 
changing the combination was concerned. Put the combina- 
tion out of the case, and the only instance that he accounts 
for when he had a right to take that back plate off while he 
was cashier is the occasion when he says he oiled the lock— 
one occasion only. But, gentlemen, his former testimony 
again confronts him. 

He is convicted of falsehood out of his own mouth and up- 
on his own testimony, because we read to him his testimony 
upon the former trial in which he swore that he repeatedly 
and frequently had occasion to oil the combination lock. Up- 
on this trial he says he oiled it only once. He was accounting 
upon the former trial for removing that plate so frequently ; 
he was trying to explain the testimony of the Government 
witnesses. He says, “I took it off so often because I needed 
to oil it.” He admitted the fact that he frequently removed 
that plate. He gave the oiling reason for it. And upon this 
trial, out of his own mouth, he swears that that reason was 
false. If it be true that he took that plate off frequently, if 
he had no occasion to oil it except once, if it was not neces- 
sary to remove the plate to set up the combination, he having 
an old combination, what explanation remains why he had 
that plate off at least twenty-five or thirty times, and what 
was he doing with the inside of that lock upon all those oc- 
casions in 1898 and 1899, when he was the cashier of that 
Mint? 
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You, gentlemen, understand the situation as to Mr. Cole’s 
combination. ‘The superintendent had instructed Dimmick to 
have Major Noggle or a locksmith change the combination 
for Cole. Dimmick, as chief clerk, was constantly going to 
that vault to make the daily count, and it occurred to the 
superintendent, as a matter of obvious propriety, that some 
one other than Dimmick should change that combination. 
Dimmick goes into the cashier’s room and he changes the 
combination for Cole. Major Noggle comes there. Dimmick 
does not even extend to Noggle the courtesy of an introduc- 
tion. Noggle offers his services to change the lock, and Mr. 
Cole says, “Mr. Dimmick has consented to do this thing for 
me, thank you, Major, it will not be necessary.” Dimmick 
stood there and never said a word. What is the story about 
Cole’s combination? Cole tells you the very first thing that 
Dimmick did was to take off the back plate. He tells you that 
Dimmick told him to pass his number, giving an extra turn 
or revolution to the dial. He tells you that Dimmick told 
him that number 15, the fourth number, was a fixed number. 
He tells you that Dimmick, by giving him the extra turn and 
telling him that 15 was a fixed number, stole two numbers out 
of the four from that combination. Extra turn! Cole, who 
has been referred to here as a country druggist! Cole, who, 
according to Dimmick, knew nothing about working locks in- 
telligently! What did Cole know about an extra turn? The 
very combination which Cole filed with the chief clerk was 
the combination upon which Waltz opened the safe on the 
Sth of July, 1901. It required an extra turn. It was the 
same combination upon which the safe was opened on June 
28, 1901. It required an extra turn. Cole tells you that Dim- 
mick instructed him to give that extra turn, instructed him 
that 15 was a fixed number, and took the back plate off as the 
initial step in the transaction. 

Upon the testimony of Cole, corroborated by Captain Fitz- 
patrick, “Turn a little more, stop, take that number down,” 
and this conducted through two or three days, for an hour or 
so at a time, Dimmick then had ample opportunity to study 
the face of the driving disk. He had only two numbers to 
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learn. He had stolen 15; he had thrown out 70 by the extra 
turn. 

Gentlemen, what is Dimmick’s reply to the testimony of 
Cole and to the testimony of Fitzpatrick? What is his ex- 
cuse for taking off that back plate, for taking his lead pencil 
and lining up the tumblers? Where did Dimmick learn that 
process and that proceeding? Why, gentlemen, his explana- 
tion is that when he became cashier a locksmith came there, 
a locksmith took off the back plate, a locksmith lined up those 
tumblers with a lead pencil, taught him how to line them up. 
That is his explanation. I intend to show you, and to show 
you out of his own mouth, from his own testimony upon the 
witness stand, that his story about this locksmith is not only 
false, but a deliberate, intentional falsehood, intended to per- 
petrate a fraud upon you and to deceive you, just as he in- 
tended to deceive and defraud Cole with the fraudulent 
voucher for $498. In the first place, gentlemen, his testimony 
is that when the locksmith came there he, Dimmick, made a 
mistake in passing one of his own numbers, and that it be- 
came necessary, in consequence of that mistake, for the lock- 
smith to remove the back plate. Recollect what he says, “I 
made a mistake in passing one of my numbers.” ‘There is 
something that you gentlemen understand perfectly about that 
lock: There are two turnings in that lock; the first turning 
is at the side notch where that lock is now lined up. You 
make your four turns at the side notch for the purpose of 
getting the four numbers of your combination. That is the 
first turning. When you get those numbers, the pin is taken 
out and you then line up the combination upon the middle 
notch or the top notch. That is the second turning. I want 
you to hold in your minds firmly the distinction between the 
first and the second turning, because Dimmick swears that it 
was upon the first turning that he passed his number, and 
the locksmith was compelled to take off the back plate. 

Gentlemen, that story is absolutely false. Upon the first 
turning at the side notch, that pin that you see there is passed 
through those wheels. It holds those wheels together. It is 
impossible for those tumblers to go adrift. And if he made 
a mistake in passing his number upon the first turning, all 
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that he had to do was to take his dial and begin his turns 
over again. It was not necessary for any plate to be removed, 
for any pencil to line up the tumblers, because upon the first 
turning at the side notch the tumbler key is inserted, and the 
tumblers are held there as in a vise. Do you appreciate that 
point thoroughly? Do you grasp the distinction now between 
the first turning and the second? ‘The second turning is at 
the middle notch after the tumbler key has been withdrawn. 
The first turning is at the side notch, while the key is still 
there through the wheels, holding them together, and if a man 
makes a mistake upon his first turning he simply begins to 
turn his dial over again, because his tumblers are held in posi- 
tion by the tumbler key. 

Gentlemen, I do not want to do this man an injustice; I 
do not want to say to you here that he swore that he made 
a mistake upon his first turning, for which reason the lock- 
smith took off the back plate; I do not want to go to you up- 
on as seriotis a proposition as that without being justified, 
word for word, by the letter of the record, and I propose to 
read to you the testimony of Dimmick himself: “The dial 
on this upper lock is peculiar in the fact that the numbers 
are mixed; that is, they,do not run consecutively, and on the 
first time turning I turned a little too far to catch my num- 
ber, and, in putting up the combination in that way, I told 
_ him I had turned past the number, He said, ‘Very well, we 
will fix that,’ and with that he asked for a screw driver, took 
off the back plate and lined up the tumblers. 

“QO. I want to know from you whether it was at the time 
the locksmith took off that back plate that he showed you how 
to line up the tumblers with a lead pencil? 

ane Yes! Sit: 

“Q. That was the upper lock, was it not? 

“A. Yes, sir. On the first time turning I turned a little 
too far to catch my number.” 

But that is not all, gentlemen. He testifies that the lock- 
smith first changed the combination for him on the lower 
lock; that he then tried that combination himself a couple of 
times to see if it worked properly; that then the locksmith 
went to the upper lock; that he, Dimmick, tried the combina- 


\ 


444 FAMOUS JURY SPEECHES 


tion and made a mistake in passing his number; that the lock- 
smith took a screwdriver, that he removed the screws, that 
he took off the back plate; that he then took a lead pencil and 
lined up four of those tumblers. Do you gentlemen remem- 
ber when Dimmick was lining up the four tumblers here for 
you, and he lined up only two, and I asked his counsel to 
have him line up the four, if it would not take too much time, 
and his counsel begged to be excused? You know how much 
time that operation consumed, And after all that, the lock- 
smith had to restore the back plate, and Dimmick tried his 
combination once or twice—you know, gentlemen, how much 
time would be consumed in all those details, and yet he swears 
that the entire transaction with both locks took only fifteen 
minutes. Not only that, but he has sworn here to you under 
oath that the locksmith took that plate off ‘that lock because 
he, Dimmick, made a mistake in passing his number. I pro- 
pose to show to you by his own testimony that at the Mint 
inquiry he testified diametrically otherwise, and that at that 
time his statement was that he made no mistake whatever up- 
on his numbers. 

Gentlemen, I call your attention to his testimony at page 
1149 of the transcript of evidence taken at this trial: 

“Q. Did he take out what you are doing now? A. No, I 
do not think he went through the same performance, because 
I did not make any mistake on mine; it only took fifteen min- 
utes; he charged at the rate of a dollar a minute.” 

Coming here before you to prove his innocence, that he 
had no guilty connection with these locks, swearing to you 
that the locksmith removed that plate because he made a mis- 
take upon his first turn, an absolutely demonstrable falsehood, 
swearing to you that all these details occupied only fifteen 
minutes, and it was his mistake that required the removal of 
the back plate, and in July, 1901, telling these gentlemen of 
the Mint board that he made no mistake upon his combina- 
tion! What do you think of such testimony, and what confi- 
dence can you have in a man who will come upon the stand 
and at one time say, “Yes, I made.a mistake; that is why the 
back plate was taken off,” and upon another occasion, upon 
the heels of the shortage, he tells the Director of the Mint 
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and the superintendent, “I made no mistake upon my num- 
beg? 

Gentlemen, do you recollect that little side clutch that we 
had here, the side clutch with the little steps in it that catches 
the tumblers, not upon the first but upon the second turning, 
if they go adrift? Dimmick gives us another reason at the 
Mint investigation why the locksmith took off the back plate. 
He says that it was when working the side clutch. At this 
trial he swears there was no side clutch, that he knew there 
was no side clutch when the locksmith was there. ‘The lock- 
smith asked him for the side clutch, and the side clutch was 
not in the lock. And yet at the Mint investigation he stated 
that the locksmith took off the back plate when working the 
side clutch, that he had to do the same thing himself for Cole, 
and that he never discovered the loss of the side clutch until 
he was changing the combination for Cole. What confidence 
can you have in any statement that proceeds from such a 
witness ? 

But, gentlemen, that is not all. In addition to this mistaken 
story of his about the locksmith taking off the back plate, in 
addition to this clutch story of his about the locksmith, he 
tells still another and a third falsehood about the occasion 
when the locksmith took off the plate. He swears at the first 
trial of this case that the locksmith took off that plate, not be- 
cause he made a mistake, but because he wanted to work the 
side clutch, but that the very first thing the locksmith did was 
to take off that back plate for the purpose of oiling the lock. 
He swears upon the first trial that the first thing the lock- 
smith did was to take off the back plate in order to oil the 
lock. At the Mint investigation, he took off the plate in or- 
der to work the side clutch. At the second trial and the third 
trial he took off the back plate on account of his mistake on 
the first turning, and at the Mint investigation he says he 
made no mistake. Mistake! Side clutch! Oiling the lock! 
those are the three falsehoods with which he accompanies his 
recital of the doings of this locksmith. 

And, gentlemen, in addition to all that, he perpetrates the 
bold and bald falsehood before you that Ryan was not the 
locksmith. If Ryan was not the locksmith, who was the lock- 
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smith? Why has he not been produced? Who did that work? 
Who presented that bill for $15 for six combinations? It 
was Parcells. Who was it that Parcells sent there for the 
purpose of changing those combinations? You saw the mem- 
orandum book. It was Ryan. Who changed the combina- 
tion? ‘It was Ryan. What possible interest has Ryan in this 
case, and Ryan has sworn to you here that he never, never 
removed the back plate. What do you think upon the evi- 
dence in this case of the excuse this man has given for re- 
moving that back plate when he changed Cole’s combination? 
That he learned all that from the locksmith. If Dimmick is 
an innocent man, I ask you if he would have told those black 
and willful falsehoods about the locksmith when the lock- 
smith changed his combination? 

Gentlemen, the first lock that Dimmick Rent upon with 
Mr. Cole was the lower lock of that combination. Did he 
remove the back plate of that lower lock when Cole was 
changing his combination? I propose to show to you from 
his own testimony that he has sworn in two different ways up- 
on that subject; that he has sworn the back plate was. not 
taken off; that he has sworn the back plate was taken off; 
that it is impossible for him to tell the truth about that trans- 
action. I call your attention to his own testimony in answer 
to the examination of his own counsel, and it was one of the 
most remarkable spectacles that I ever witnessed in a court. 
The hands of that clock stood at five or ten minutes to 12. 
Dimmick was asked as to what took place when Cole was get- 
ting the combination of the lower lock, and he told you. 
When the hands of that same clock stood at 2 o’clock, Dim- 
mick was asked the same question and he told a diametrically 
opposite story, and I intend to show it to you out of his own 
mouth. Before the noon recess, this is his testimony: “He 
tried it a number of times, but without unlocking the lock or 
the tumblers.” Dimmick says that should be corrected to 
read, “before the locking of the tumblers.” I accept his cor- 
rection. “He tried it a number of times before the locking of 
the tumblers. I asked him to go over it several times and 
see if he could get it right. He did so, and finally, after per- 
haps half an hour’s work on it, I pulled out the plugs on the 
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back that locked the tumblers together, and he tried his com- 
bination.” Up to that point of time the back plate had been 
upon the lower lock, these two plugs had been inserted where 
you see these two screws, and Cole was trying his numbers 
upon the combination. “After half an hour’s work, he did 
not succeed in opening it; he said, ‘What is the matter, this 
does not work?’ I said, ‘I guess it will if you will work it 
according to your formula that you have there and with your 
numbers that you have selected.’”? Carry the situation now 
in your minds, gentlemen. The back plate was still on the 
lower lock. Dimmick had simply pulled out the plugs, and 
he told Cole to work it according to his formula. He says, 
“Fle worked on it for some time, and finally after much trou- 
ble, he succeeded in opening the lock. All this time I was 
busy with other matters connected with the cashier’s duties, 
and he was at work on this lock for I guess an hour.” 
Gentlemen, that is the testimony before the noon adjourn- 
ment, that the back plate was upon the lower lock, that the 
plugs had been taken out, that Cole tried the lock for perhaps 
an hour.; that he finally succeeded, and all this time what was 
Dimmick doing? ‘Taking off the back plate? He says, “All 
this time I was busy with other matters connected with the 
cashier’s duties, and he was at work on this lock for I guess 
an hour.’ In an hour’s time, without the removal of the 
back plate, and Dimmick at work at his cashier’s duties, Cole 
opened the lock. That was his testimony before 12 o'clock. 
He comes back here at 2 o’clock, and what does he say? I 
will read to you from the record: “Mr. Collins. Q. At the 
time of the noon adjournment or recess, you stated that you 
left Mr. Cole at the lower lock, endeavoring to operate it on 
his combination’—gentlemen, that is not true. He did not 
state anything of the kind. He stated that in an hour’s time 
Cole had actually operated the combination and opened the 
lock. But a little deviation of that kind on the part of Dim- 
mick’s counsel need not excite surprise. I continue reading: 
‘“__and that you were attending to the duties pertaining to 
the cashier’s office. Did you go back to the lower lock and 
again assist Mr. Cole, or did he succeed while you were ab- 
sent attending to those duties in placing his combination up- 
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on the lower lock?”—he has already sworn that he did suc- 
ceed. I continue reading: “A. No, sir, he did not succeed at 
that time. 

“Q. I want you to proceed and state what was done and 
what was said with reference to the combination on the lower 
lock. 

“A. If I recollect right, he left the work and went to lunch, 
and on his return from lunch he still had trouble with work- 
ing the combination, and we then rearranged the combination 
for him. In other words, I lined up the tumblers of the lock 
for him by inserting the pins, and he tried it again. In doing 
that, of course, after the combination had been confused by 
the imperfect arrangement, it was necessary to line up the 
tumblers again, and to do that we had to remove the plate 
and whirl the tumblers around until all the slots were in per- 
fect line. 

“Q. That was on the lower lock?’ 

e NieVessir 

That is Dimmick’s testimony before and after lunch. 

Gentlemen, that is not all. He testified at the Mint inquiry 
that, while Cole was getting his combination to the lower lock, 
he, Dimmick, kept that back plate off. It has been his insist- 
ence here that he would always put the back plate on before 
Cole would work upon the outside, in order that the privacy 
of the lock should remain unrevealed. At the Mint inquiry 
he testified that all the time while Cole was getting the com- 
bination, he had the back plate of that lock off, and the priva- 
cy of the lock exposed. I want to show you, by his sworn 
testimony at the third trial and at the second trial of this case, 
that upon one of those trials he swore that the back plate was 
off whilé he was getting the combination for Cole upon the 
lower lock, and at the other trial he swore that the back plate 
was on. I propose to show you that flat contradiction by his 
own testimony. 

I call your attention upon that point to his testimony at 
page 1170 of the third trial of this case. “Q. The back plate 


was on and the key was passed through the back plate, is that 
right? A. Yes; sir. 
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“Q. And while Cole was at work then trying to get his 
combination, you had that back plate on, had you? A. Yes, 
sir. Q. And when he finally succeeded in getting his combina- 
tion the back plate was on, was it? A.-I think so.” 

What is his testimony at the second trial of this case— 
gentlemen, I was in error there; I was reading to you about 
the upper lock. It is the lower lock that I want to read to 
you about: “Q. Will you positively say now that the back 
plate was taken off? A. Yes, I think it was.” ‘That is his tes- 
timony at the third trial, “Yes, the back plate was taken off 
the lower lock.” What was his testimony at the former trial? 

“Q. Before you proceed further in that connection, let me 
ask you, did you, up to that time, take the outer plate off the 
upper lock? <A. I think not. 

“Q. Was any plate taken off the lower lock? 

“A. I think not, on the lower lock.’” 

Upon the third trial of this case he swears that the back 
plate was taken off the lower lock. Upon the second trial 
of this case he swears that it was not. That is the testimony 
of Dimmick, the defendant. 

Gentlemen, why was it necessary for him to take off the 
plate from the upper lock when he was changing the com- 
bination for Mr. Cole? He says that Cole passed one of his 
numbers, and that was the reason why he took that back plate 
off. Gentlemen, I do not want to have any mistake about his 
testimony upon that point, or to do him any injustice, and I 
want to give you his testimony word for word upon that point : 

“Q. You set up the combination and inserted the key in the 
upper lock, your recollection being that the plate was not off 
at that time. 

“Then what happened? A. The cashier then selected his 
numbers and turned the knob the requisite number of times.” 
“Ts that correct? A. Exactly correct, yes, sir. 

“Q. Did he then make the following remark: “This dial 
is so confused that I cannot seem to get it right, I have passed 
one of my figures?’ A. I think he stated that. 

“OQ, Did you then and there reply, ‘Very well, then, we will 
have to line up the tumblers again. With that I got a little 
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screwdriver that was in the vault and took off the outer plate.’ 
Is that correct? 

“A. Yes, sir, I think it is. 

“Q. And that is the way in which you came to take off the 
outer plate when you were changing the combination for Cole 
on the upper lock, is e noe 

Ve Lithinkeso, sit’ 

Think of this testimony, Perinat Cole had gone to the 
dial while those slots were upon the side notch, and had turned 
the knob the requisite number of times, and told Dimmick 
that he had passed one of his numbers. 

If you understand anything in this case thoroughly by this 
time, gentlemen, it is that, when a man is trying his combina- 
tion upon the side notch, and he passes one of his numbers, 
that tumbler key is still through the wheels. It holds them 
there fast and they cannot go adrift, the slots are still in line, 
and if he passes one of his numbers, instead of taking off the 
back plate, he simply begins over again upon the dial. And 
Dimmick swears that when Cole was making the requisite 
number of turns upon that knob in lining up his combination 
upon the side notch he told him that he had passed one of 
his numbers, and that was why Dimmick removed the back 
plate when that tumbler key was still through the back plate 
and through the tumblers, holding them together, and it was 
utterly unnecessary and futile to take the back plate off un- 
der those circumstances. 

Gentlemen, did Dimmick take that back plate off the very 
first thing, as Cole says he did and as Fitzpatrick says he did? 
Will he deny positively that he took that back plate off the 
very first thing? Does he, with all his falsehoods and all his 
evasions upon the stand, when he is confronted with that cru- 
cial question, did he not take that back plate off the very, first 
thing, will he dare to deny it positively? I read from the 
record: “Q. Will you say positively that when you changed 
the combination for Mr. Cole upon the upper lock you did 
not immediately take off that back plate and expose the lock; 
will you say positively you did not do that very thing? 

“A. My impression is that I did not take it off immediate- 
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ly.” He begins at once to shift. “Q. You say your impres- 
sion; will you swear positively to this jury that you did not? 

“A. I cannot be positive what happened three years ago, 
but that is the best of my recollection.” He refused to deny 
it positively. 

But, at the first trial of this case, gentlemen, he swore posi- 
tively then, just as Cole has sworn, and as Fitzpatrick has 
sworn, that the very first thing he did was to strip that lock 
of its back plate. He says, “I proceeded to the door, swung 
the door half open, throwing the dial side of the door toward 
the wall in the corner, and from the inside of the door I re- 
moved the outer plate of the lock. 

“Q. Of the upper lock? A. Of the upper lock. Then I 
took the little key which unlocks the tumblers in my hand 
and set the combination on my own fingers.” He swung open 
the door, throwing the dial side toward the corner, removed 
the outer plate of the lock, and then it was that he inserted 
the key to change the combination for Cole. He refuses to 
deny positively upon this trial that he did not do that very 
thing. Upon the first trial of this case he swears that the 
very first thing he did, as Cole and Fitzpatrick have told you, 
was to remove the outer plate of the upper lock. 

Gentlemen, I show you those two combinations. ‘There is 
Cole’s combination to the upper lock: “T, five times to 70, R 
four times to 10, L, three times to 55, R two times to 15, L 
to 6, R to A. W. K. Cole, September 2, 1899.” ‘Here is 
Dimmick’s combination to the upper lock, exactly the same: 


“Turn L five times to ; R four times to ; L three times 
to ; R two times to 15,’ and so on. The language is iden- 
tical. 


Dimmick has sworn here that, in order to open his com- 
bination upon the upper lock, to open the vault upon the com- 
bination on the upper lock, it was necessary simply to go to 
your number without making any extra turn. In other words, 
it was a four-tumbler lock. Cole’s combination is in exactly 
the same language. Cole obtained the formula from Dim- 
mick, and yet we have shown you conclusively in this case 
that Cole’s combination would not work upon the four num- 
bers, simply going to the number, but as Cole says, Dimmick 
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told him orally to give an extra turn. The extra turn threw 
out the 70, and it was a three-number combination. 

You remember, on the 28th of June, that Major Noggie, 
Mr. Leach and others tried to open the cashier’s vault upon 
Cole’s combination in the usual way. It was not until Mr. 
Day suggested the extra turn that the vault opened. Did you 
hear Dimmick’s counsel the other day stand up here before 
you and say to you it would be very interesting if we could 
know how Mr. Day obtained that extra turn, seeking to cast 
some sort of suspicion upon Mr. Day? When I asked Dim- 
mick, upon cross-examination, if Mr. Day ever went to the 
Mint at night, and Dimmick’s counsel objected to the ques- 
tion, this court sustained the objection, and Dimmick’s coun- 
sel then suggested to me in open court, “We are not trying 
Mr. Day.” Do you remember that incident, seeking to throw 
some suspicion upon Mr. Day, where did Mr. Day get the 
extra turn? 

When Mr. Cole went to Martinez upon January 17th, and 
gave Day the combination of the lower lock, and Day pro- 
ceeded to open it and it would not open, he told Cole it would 
not open, and Cole said, “Yes, it will,” and Cole went to the 
dial, turned it and opened the lock. Why was that? It was 
because Cole gave the extra turn. Mr. Cole it was who told 
Mr. Day about the extra turn, and Dimmick it was who told 
Cole. Cole, who could not work locks intelligently, as Dim- 
mick swears! It was Dimmick who told Cole about the ex- 
tra turn. 

Gentlemen, when Dimmick was asked at the Mint investi- 
gation to give the formula that he had given to Cole, he wrote 
out this particular formula: “Turn left five times,- stop at 


blank; turn right four times, stop at blank; turn left three 


times, stop at blank; turn right two times, stop at blank.” 
I want you to notice the difference between that formula and 
Cole’s combination. Cole’s combination is simply, turn left 
five times to 70. When you get to 70 you turn right four 
times to 10. In Dimmick’s formula, at the Mint investigation, 
turn left five times, stop at 70. When you get your 70, what 
is the next thing you do, according to that formula? You 
turn right four times. Recollect that you have stopped upon 
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70. You turn right four times. In order to turn right four 
times, you go four times and stop, and it is not until you make 
those four turns that you then stop at 10, and in order to get 
from 70 to 10 you must make an extra turn. ‘That is Dim- 
mick’s formula, written at the Mint investigation. 

I call your attention, gentlemen, upon that same point, to 
his testimony at the second trial of this case, and to his at- 
tempted explanation of it upon the stand: “‘I furnished 
him,’” he says of Cole, “ ‘with another little formula showing 
the number of turns to the left and right and to stop on each 
of the figures he might select. I told him to pass his first 
number five times, and stop at the second number, and so on, 
outlining to him the way in which the turns were to be made.’ 
Did you give that testimony at the second trial? 

“A. I think so, with this exception: I think that the word 
‘pass’ should be eliminated from that answer. 

“QO. The word ‘pass’ should be eliminated from that an- 
swer. Have you any other explanation to make besides that? 

» AnJNo, sire? 

How can you eliminate the word “pass” from that answer 
and make sense? “I told him to pass his first number.” 
Eliminate the word “pass” and it would read, “I told him to 
his first number five times and stop at the second number,” 
and so on. It makes no sense. He swears at the second trial 
of this case, in accordance with that lead pencil formula that 
he had written, that he told Cole to pass his first number, 
stop at his second, and so on, outlining the way in which the 
turns were to be made, to the right or to the left. Upon the 
second trial of this case, he declared under oath that he told 
Cole to make that extra turn. 

When Mr. Leach was asked the question if, on the 28th 
day of June, when he tried to open that cashier’s vault upon 
Cole’s combination, Dimmick said anything about an extra 
turn, he answered “Not a word.” ‘“‘Why,” said Dimmick’s 
counsel to Mr. Leach, “what did Mr. Dimmick know about an 
extra turn?” And then Mr. Leach told him—that at the 
Mint investigation Dimmick had illustrated experimentally 
upon the dial, not once but twice, exactly how he instructed 
Cole to make the extra turn. And why did he instruct him 


454 FAMOUS JURY SPEECRES 


to make the extra turn? Because the extra turn threw out 
the 70, and made it a three-tumbler lock instead of a four- 
tumbler. 

Gentlemen, that is not all upon that subject. Dimmick had 
a way of remembering his numbers. He took a certain total, 
and he split it up into four numbers to facilitate his recollec- 
tion of any particular number. His total was 149. He told 
Cole what he had done, and it is a singular coincidence in this 
case, that, whereas the sum total of Dimmick’s numbers is 
149, the sum total of Cole’s differs by only one number—it 
is 150. And that is not the only coincidence between those 
two combinations. Do you see the fourth number upon Dim- 


-mick’s combination, “R to 15?” What is the fourth number 


upon Cole’s combination? It is 15, How did those two num- 
bers get upon those combinations? Did Dimmick tell Cole 
that 15 was his fourth number, that it was his last number, 
and that 15 was a fixture? Has that been proved in this case? 
That Dimmick threw out 70, and stole 15? Does the evidence 
prove that? . 

Gentlemen, upon the third trial of this case Dimmick was 
asked the question whether he told Cole that 15 was his last 
figure, and he denied it upon that stand. He says, “I have no 
recollection whatever of telling him that my last figure was 
15.” Of course, gentlemen, he appreciated—for Dimmick, 
gentlemen, is a shrewd and clever rascal, as his testimony in 
this case has shown—he appreciated the force of that num- 
ber 15 appearing upon both combinations, and that if he 
had induced Cole to select 15, he was purloining one of the 
numbers of Cole’s combination. He denied upon this trial 
that he had told Cole that his last number was 15. Gentlemen, 
what was his testimony upon the second trial? “Q. Did you 
ever mention to Mr. Cole a single one of your old numbers 
before he stepped to the vault door to acquire a combination? 

“A. I may have indicated to him the last figure; nothing 
else. 

“Q. Did you? What is the fact? Did you give him any 
of your old numbers? 

“A. When I set up the combination I stopped on 15, and 
of course showed him where the figures were upon the dial. 
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“Q. I will try you once again: Did you give him any of 
the old numbers of the combination? A. Not for the pur- 
pose of making up his combination, 

“Q. Did you give him any of the numbers of your com- 
bination for any purpose? A. Yes, sir. ©. What number 
did you give him? A. I told him I stopped on 15, it was my 
last number. 

“Q. You had explained about 15? A. I told him that I 
used it as my last figure.” 

That is the testimony upon the second trial of this case. 

Gentlemen, what is his further testimony as to number 15? 
That leads me to something in this case that I think your 
attention should be very fully called to. Mr. Waltz was a 
witness in this case. He was cross-examined here at least 
for a whole day; I think for a day and a half; a long and 
tedious cross-examination, which was made interesting only 
by the thorough familiarity which Mr. Waltz displayed with 
the subject-matter. Did Waltz impress you as being a capa- 
ble and a truthful man? What interest has Waltz here ex- 
cept that he sold a safe to Mr. Leach years and years ago, 
and that he has done some little work at the Mint? What 
was Mr. Waltz’s testimony as to 15? That Dimmick told 
him that 15 was his last number, that 15 was a fixture, that 
he told Cole that 15 was a fixture, because the locksmith had 
told him, Dimmick, that 15 was a fixture. That was the un- 
equivocal testimony of Mr. Waltz. How has Dimmick at- 
tempted to escape that testimony? He says, ‘Waltz must have 
misunderstood me; I was thinking about the last figure, this 
blind figure, the figure 6, and I was trying to indicate to 
Waltz that 15 was the last figure, meaning the figure where 
6 comes in. I had forgotten about 6 being the last figure. I 
had had seven or eight combinations to deal with. I did not 
recollect whether this blind figure was 6 or something else, 
and when Waltz talked to me about 15, and the last number, 
and I told him 15 was the last number, I supposed that he 
was talking about the last number, the blind number 6, and 
I had forgotten what that number was upon the lock.” 

That was his explanation of Waltz’s testimony. But, gen- 
tlemen, when I was cross-examining that man about the oc- 
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currences on June 28, 1901, when that safe was opened upon 
Mr. Cole’s combination with the extra turn, I asked Dim- 
mick “How many times did you try the combination?’ He 
said, “Only once.” I said to him, “What number 6 did you 
turn to when you were trying that combination?’ And he 
said, ““I'o the 6 near 80.” I said, “How did you recollect 6 
near 80?” It was in my memory what he told you about 
Waltz. He said, “I had the combination before me, it re- 
freshed my memory.” I said, “How did the combination re- 
fresh your memory? There is not a thing in Cole’s combina- 
tion about 6 being near 80; it is simply ‘Left to 6.” And 
when he finds himself driven from that pillar, he goes to the 
next post and he says, “I had it in my memory; I had used 
that upper lock for a year and a half. I was perfectly famili- 
ar with 6 near 80. ‘That is the reason that I turned to that 
number.” When he is confronted with Waltz’s testimony that 
he said 15 was a fixture, the fourth number, the says, “I 
thought you were talking about the blind number, I did not 
recollect what it was; I supposed 15 was the blind number.” 
But when we took him up and asked him as to the occurrences 
of the 28th of June, and put this question to him, “Why did 
you go to 6 near 80?” he answered, “Because I was perfectly 
familiar with it. I had been using that upper lock for a year 
and a half.” Is that a fair statement, gentlemen, of his testi- 
mony? You have been asked here to distrust and challenge 
everything that the special representatives of the Government 
may say to you in this case, as if some of ‘these qualities that 
seem to make up Dimmick’s character were part of my moral 


constitution, and that I had no business here except to stand 


up and deceive you by insinuations and misrepresentation. 
I say, in answer to such detestable tactics as those, that you 
can weigh and challenge every statement that I make to you 
as to this testimony, and I again challenge the answer from 
you: have I given you a fair resumé of his testimony, in one 
breath as to 15 when he is meeting Waltz’s evidence and in 
the next breath as to 6 near 80 when he is*meeting the testi- 
mony that he himself gave on cross-examination, have I pre- 
sented that fairly and truthfully to the jury? I propose to 
prove it by the record. 
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Gentlemen, here is his testimony in answer to Mr. Waltz: 

“Q. Did you tell Mr. Waltz that 15 was a fixed number? 

“A. No, sir; except he may have misunderstood, or I may 
have misunderstood his question. I told him the last figure 
was a fixed figure, and he probably asked me ‘Well, what is 
the last figure?’ I could not recollect definitely what was the 
last figure on that combination, for I had in the meantime had 
charge of seven or eight other combinations. My experience 
with that combination was nearly two years previous, or a 
year and a half, and I could not recollect. what was the last 
figure, and my impression is he then stated to me that 15 was 
the last figure. I said, ‘Then that is the fixed number,’ but 
I never intended to convey to him that the 15 which was the 
last changeable figure was a fixed figure.’ 

“Q. Taking that to be the interpretation of the record, did 
you at any time say to Mr. Waltz, I repeat that simply so 
that there will be no misunderstanding about it, that number 
15 was a fixed figure, one of those figures that could not be 
changed ? 

“A. Only as I may have had a misunderstanding about 
what was the last figure of the combination on that lock. All 
locks differ. On all of them the last figure or number or let- 
ter is a fixture, and each lock, each combination lock, differs 
as to the last number, and I could not recollect and did not 
recollect what was the fixed figure on this particular combina- 
tion, this particular lock.” That is his testimony to explain 
away the evidence of Mr. Waltz. 

But, gentlemen, when he comes to testify as to the occur- 
rences of June 28, 1901, what is his testimony ? 

“QO. At what time of day was the cashier’s vault opened on 
the 28th? A. I am not positive, but it was some time just. be- 
fore noon. 

“Q. Who were present at that time? A. I was not. 

“Q, Did not you yourself turn the dial upon that occasion? 

“A. I tried it but failed to open it. 

“Q. Well, if you tried it you were present, were you not? 

“A. I was not present when it was opened. 

“Q. Were you not present when they began to open it, 
made an attempt? <A. No, sir. 
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“Q. Did you not try it yourself? A. I was sent for and 
tried it once, yes, sir. 

“QO. Well, we will take that point of time. When you got 
there, who was present? A. Mr. Leach, Mr. Day, Major 
Noggle, Mr. Fitzpatrick and myself were near the vault door. 
The other employés in the office were some distance away, but 
in the room. 

“Q. How many times did you try to open it, if you tried 
it more than once? A. I think only once. 

“Q. What number 6 did you go to? A. To the one I had 
always used as the blind figure. 

— That is 6 near 80? A. I recollect it is, yes, sir. 

“Q. How did you come to recollect 6 near a upon that 
occasion ? 

“A. Because I had the éombination before me, and that re- 
freshed my memory as to where it was on the dial when I 
had used the combination. 

“Q. You had the combination before you? Where did you 
get that combination? A. It was handed to me by some one. 

“Q. Did that combination show 6 near 80? 

“A. It showed 6. 

“Q. Did it show 6 near 80? A. It showed 6, not near 80.” 
He was forced to admit it. 

“Q. What I seek to know is, how, then, do you recollect 
that it was the 6 near 80? A. Because I had used that same 
dial for a year and a half and was perfectly familiar with that 
6; that is, the location of it.” 

What do you think of that testimony? Gentlemen, if any 
further evidence were necessary to prove this man’s guilt and 
show his utter disregard of the truth in testifying here before 
you, to show that his testimony in plain and just English is 
a tissue of lies, you will find it in what he said at the Mint 
inquiry when he was asked about number 15. What was his 
testimony upon that occasion? This question was put to him 
at the Mint inquiry: 

“Q. For instance, I set that on 70, 40, 30 and 20. Is any 
of these—these are all changeable? A. I understand 20 is 
not, if it was the last figure of your last combination. I un- 
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derstand it cannot be changed. That has been the understand- 
ing I have always had. 

“Mr. Leach. That would only make three numbers changed. 
A. Five times left, first number; right four times, second 
number; left three times; right two times, fourth number. 

“Q. Then you only gave him the changes of three numbers. 
ASBYes: 

“(Mr. Leach to Mr. Cole) Q. You understood you were 
- getting four numbers? Mr. Cole—Yes.” 

Mr. Collins (interrupting). I will have to, at this time, note 
in the record an exception to this traveling outside the record. 
What Mr. Cole said is not in evidence. 

Mr, Dunne. That is in the record, and I am reading from 
the shorthand reporter’s notes. 

Mr. Collins. No objection to your reading what is in evi- 
dence. 

Mr. Dunne. I will continue reading: Me, Dimmick—A. 
I do not know how many he changed. I understand you have 
to leave the last number for a starter. When the man came 
up here to fix the combination, it was all ready to change; 
I had my combination all made up. 

“Q. How many figures did you have made up? 

“A. I made up three. He says, ‘Your last figure is a cer- 
tain number.’ The man that came here told me that the last 
number, the fourth number, was a fixed number. He gave 
me the number I had to stop on, that is, 15.” 

That was the testimony at the Mint inquiry. Again: 

“Q. When you gave the combination to Mr. Cole, you say 
you gave him four numbers to change, and the last one stayed, 
remained; is that what I understand you? A. Yes, sir. 

“Q. Then the last he did not change? A. Yes, sir. 

“QO. In other words, it changed three numbers? A. Yes, 
sir. 

“OQ. Was the first one changed. A. Yes, sir. 

“OQ. And the second one, and the third one, those three 
changed; the fourth one, I understand, is a fixed number. 

“A. Yes, sir; I was so informed by the locksmith who 
taught me.” 
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Who was the locksmith? Did Ryan tell him that 15, the 
fourth number, was a fixed number? Ryan went upon the 
witness stand and told you that that statement was false, that 
he had never told Dimmick that the fourth number was a 
fixed number. He says that that statement of Dimmick’s was 
absolutely false, and here we have the record out of Dim- 
mick’s own mouth that he told Cole the fourth number was a 
fixture, that it was 15. We have Cole’s combination proving 


that 15 was upon Cole’s combination, we have 15 upon Dim- . 


mick’s combination. Dimmick had thrown out 70 by the ex- 
tra turn, had stolen 70. He told Cole that 15 was a fixture, 
and after he had reduced Cole’s combination to two numbers, 
what lock did he advise Cole to use? He said, “If I were 
you I would use the upper lock; it is a perfect lock, it works 
to a hair’s breadth; I always use it. I advise you, Cole, to 
use the lock that I have stolen two numbers from, use that 
lock; if I were you, I would use it.” 

Gentlemen, who tampered with the time lock? Who put 
that 48-hour circuit out of commission? Who loosened that 
bolting apparatus and nullified the operation of the time lock? 
Was it the man who had destroyed two numbers in the up- 
per lock, and then advised Cole to use it? Was it the man 
who has come here upon the stand, and when questioned as 
to his conduct with reference to those locks and Cole’s com- 
bination, has told you falsehood upon falsehood; not at this 
trial only, but at the first, at the second, and the third, and at 
the Mint investigation, involved and enmeshed in contradic- 
tion after contradiction? Was the thief of Cole’s combination 
the same thief who put the time lock out of business and stole 
the six bags from the lower tier of the east rack? 

Gentlemen, a sort of theory has been advanced here to ex- 
plain. the disappearance of the $30,000. The suggestion is 
made here that Mr.,Cole had committed errors and mistakes 
while he was cashier. For what purpose that testimony could 
have been introduced in this case, except to suggest that Cole’s 
errors in some way explained the disappearance of the six 
bags, I am at a loss to know. During the long argument, cov- 
ering hours and days, which Dimmick’s counsel made. about 
this phase of the case, and after rambling here and rambling 
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there in a desultory and unconsecutive way about the facts of 
the case, never even once calling your attention to a line of 
testimony in the case, during all that rambling speech of his 
he never once referred to those mistakes of Cole’s. What 
were they? Dimmick says that Cole at one time sent $400 
excess money upon depositors’ warrants—$400 brought into 
his office by Captain Fitzpatrick more than was called for by 
the warrants. 

There is an instance of Mr. Cole’s carelessness. But when 
I'tried to get Dimmick to fix the date and give me some kind 
of a clew to that transaction, so that we could identify it and 
expose it, no date would he fix, no month. He would hardly 
even mention the year. And we brought Mr. Cole here to 
tell you that such a thing never happened. Dimmick gives 
you an instance of Mr. Cole grabbing a bag of $5000 from a 
truck, and he tells you that Fitzpatrick pulled the truck be- 
hind him in this way (illustrating). We bring Mr. Cole and 
Mr. Fitzpatrick here, and they tell us that the whole thing 
is a fabrication, that it never occurred. Again they charge 
that Cole made an overpayment to Selby. How did he make 
the overpayment to Selby? A zero was read as an eight by 
Mr. Cole; not by Mr. Cole alone, but also by Mr. Andre, the 
experienced messenger of Selby. Dimmick admits that An- 
dre told him that he had made a mistake in the count, reading 
a “O” for an “8” in the figures. That was the explanation of 
the overpayment to Selby. What remains? Dimmick says 
money was returned to the Mint, an overpayment, by mail. 

He says that Cole took him to task for opening his mail 
and for reporting overpayments by mail. We could not get 
any name or any date out of Dimmick as to the $400 excess 
upon the depositors’ warrants, but we did call his attention 
to his testimony at the first trial, and we forced him to give 
a name about this overpayment by mail. He says it was from 
F. B. Dallam & Co. We put Mr. Starkweather upon the 
stand to tell you that such a transaction never happened. 

' What remains of these shortages of Cole? One hundred 
and twenty dollars short upon the 26th day of September and 
$20 short upon the 9th day of February. The fiscal year be- 
gins upon the 1st of July—July, August and September. The 
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quarter ends with the 30th of September, when he was re- 
quired to make an accounting in some amount. No matter how 
much he might appropriate, as he was convicted of doing, and 
carry over and along into the next quarter, he had to make 
an account of some money at the end of that first quarter, the 
30th of September, and this shortage occurred upon the 26th 
of September. Where did he get $120 upon the 6th day of 
September, as appears by his account book? ‘Three entries 
are there in September. ‘The first entry is a small amount, in- 
dicated upon the line, what it was for. The second account 
was a dividend from some association, a small dividend. The 
third entry, a blank entry, indicating no source or purpose for 
the money, and extended out, is $120. I asked him the ques- 
tion, “Where did you get that money?” He said, “I do not 
recollect.” 

Remember, gentlemen, that this man was involved in debt. 
He was in debt when he went into the Mint in 1898. He con- 
tinued in debt until he had to leave the Mint. He gets $120 
upon the 6th of September. This man, involved in financial 
difficulties, received this money, not from salary, but from 
some other source. Where did he get that $120? Upon the 
6th of September he was the custodian of the bluestone moneys. 
Did he get that $120 upon the 6th of September from the blue- 
stone moneys? And when he came to make his accounting upon 
the 30th of September there was a shortage in the counter cash 
of exactly $120, and he cannot explain where he got the $120 
upon the 6th of September. He got that $120 exactly where he 
got the $20 upon the 9th of January. He goes in there at the 
noon hour. Cole was there, unsuspecting. All others have gone 
out; Arms is not at his desk, which throws Dimmick off his 
guard; he is over at Donnelly’s desk. And Dimmick puts his 
hand upon the tray and then puts his hand in his pocket, and 
that night there is a shortage of $20. Did Mr. Arms have any 
conversation with Cole about a shortage in his counter cash that 
night? It would not be proper for me to discuss that question, 
because his Honor ruled out that testimony, but it would have 
been perfectly legitimate cross-examination of Mr. Arms for 
Dimmick’s counsel to say to him, “Did you call Cole’s attention 
the next day to any shortage in his counter cash, ask him if he 
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had found any shortage for the day before?” He asked Arms 
if he ever made a memorandum of the transaction, and Arms 
told him that he did. Did he ask Arms to produce that memo- 
randum? That $20 was taken by Dimmick from the counter 
cash just exactly as the $120 was stolen by him, and I say to 
you that the very abyss of meanness, of villainy, has been reach- 
ed in this case, when this man imputes to Cole, as a shortage 
and an irregularity, the money he purloined from Cole’s coun- 
ter cash. 

Some reference has been made here to this little tally book 
of Mr. Cole’s, where the entry “377” is changed to “371.” That 
was put in evidence by the other side. There was no attempt 
made to explain it to you. They simply showed the vault tally 
book, showed the correction from “377” to “371,” offered it in 
evidence, and supposed that we were going to allow a proceed- 
ing of that kind to pass unchallenged. I took Dimmick, upon 
cross-examination, and I took the vault tally book of the day 
before, which is admittedly correct; I took the counter cash 
book in Cole’s handwriting, with no corrections ; I took the vault 
blotter for the same time, with no erasures or corrections; I 
took Dimmick’s own vault book in his own handwriting, and I 
proved to you upon the blackboard, independently of the “371” 
correction, that Cole’s accounts were perfectly straight. And 
when counsel came to argue this case to you, with all his in- 
sults, his epithets and his misrepresentations, he would concede 
to you that this “371” was a mere error—an error of $30,000. 

Did Dimmick act for Cole upon the 25th of August, 1900? 
And when I took the vault tally. book for the day that Dimmick 
acted for Cole, August 25, 1900, I showed you a correction in 
Dimmick’s own handwriting, where he had made a mistake of 
$1,050,000. Cole’s mistake was $30,000! What do you sup- 
pose they would haye said of Cole if he had made a mistake of 
| $1,050,000 ? : 

Gentlemen, at the Mint inquiry, when Dimmick spoke of the 
$120 shortage and the $20 shortage in Cole’s accounts, and 
he was asked the question, “What did you think of these mis- 
takes, as referred to the shortage of $30,000?” He said, “I 
never imagined for an instant that Cole could be short more 
than a hundred or two hundred dollars.” That is his own tes- 


464 FAMOUS JURY SPEECHES 


timony and his own admission. That is the extent of the theory 
thrown out here by Dimmick that Cole had been short or mis- 
taken in his accounts, to illustrate to you that perhaps Cole was 
responsible for the $30,000 shortage. Dimmick, with his mem- 
orandum book and its unexplained entry for $120; Dimmick 
with $20 taken from the counter cash at noon time of January 
9; Dimmick suggesting to you that Cole’s shortages that could 
not for an instant be imagined to amount to more than a hun- 
dred dollars or two, were explanatory of this theft! 

Gentlemen, a notification was given to Dimmick upon the 5th 
of February, 1901. He was called into the office of the su- 
perintendent. He was brought to book as to his connection with 
that Mint. He was told then that he must leave that Mint, 
and he was told why. He was allowed a grace and an indul- 
gence by a man who had been kind to him to a degree, and who 
must regret his kindness as long as he lives—an extension, an 
indulgence of two or three or four months to get out of the 
Mint quietly, if you please, without exposure or criticism, to 
find some other avenue of employment. He received that no- 
tification upon the 5th of February, 1901, and upon the 29th of 
June, 1901, the loss of the stolen six sacks was discovered. 

Gentlemen, imagine the position of Dimmick upon the 5th of 
February, 1901. He was then told that he must resign the 
honorable position he then held. He was told that he must sur- 
render the trusts that had been confided to his keeping. ie 
was then told that the emoluments he had been receiving, the 
salary that Mr. Leach had put into his hands, and upon which 
he was sustaining himself and his household, that those things 
for some very constraining cause, must come to'an end, and he 
must walk out of the doors of that Mint. Put yourself, if you 
can, in that man’s position at that time. He had gone into that 
Mint bankrupt, a failure in business. He was involved in debt. 
He continued to be involved in debt during the entire course of 
his connection with that Mint. Upon the 5th day of February 
he had not paid his debts, he had not made good his business ob- 
ligations. Standing there as he was, in debt, involved with 
creditors, dismissed from his post of trust, deprived of his 
salary, what kind of an outlook did the future hold before him, 
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and if he were a dishonest man, as we have proved he was, what 
a temptation resided in the cashier’s vault. 

Gentlemen, it is then we begin to learn of his visits to the 
Mint at night. Metcalf tells you of his frequent nightly visits 
_between February and June. He admits that he went there 
three or four times a month. He admits that he was there 
during that period as much as once or twice as late as midnight, 
and when I confronted him with his testimony at the first trial 
he was forced to admit that he had been there as frequently as 
five or six times at midnight. What was he doing there night 
after night after midnight? What excuse has he given you? 
Payrolls! Military and naval records! ‘The refinery book! 
And he sought to make you believe that he could not turn in 
the payroll until the end of every month; that the time sheet 
would not come to him until 6 o’clock of the day, and he sup- 
posed that we would let a falsehood of that kind go by un- 
challenged. ; 

We proved by Mr. Day, we proved by Mr. McCourtney, that 
those payrolls are made up three days before the end of the 
month. There is a statutory allowance for absence of Mint 
employés which is never deducted from the payroll until it 
reaches the statutory limit. The payroll was made up three 
days before the end of the month. The largest payroll was in 
the coiner’s department. Only once in 1901, and then away 
down in June, was Mr. McCourtney’s payroll in the chief clerk’s 
office at night, and only once in the year 1900. Between Febru- 
ary 5, 1901, and June 27, 1901, when McCourtney was there, 
the payroll of the coiner’s department was never in the chief 
clerk’s office at night. Those payrolls are checked up in half 
an hour, and checked up in the daytime, as Mr. Day did before 
Dimmick became chief clerk, and as he is doing now. 

Military and naval records! When an old soldier is to be 
reinstated—and under the civil service law of this country he 
is eligible by reason of his former appointment, without a civil 
service examination—it is necessary to look at the date in the 
chief clerk’s office and find out when he had been appointed 
formerly to the Mint. Did that work take the defendant until 
midnight? During the twenty-one months that he was the chief 
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clerk of that Mint there were only sixteen of such reinstate- 
ments, and of those sixteen Mr. Day made up the record for 
Six. 

The refinery statements for all the years past, and up to 1896, 
had been made up by Mr. Leach and were turned over to the 
defendant typewritten. He began work on that book in Octo- 
ber, 1900. How long did it take him to catch up? Beginning 
in October, 1900—why, gentlemen, in thirty hours he would 
have caught up with the book, and three-quarters of an hour a 
month would have enabled him to write out the two pages of 
earnings and disbursements in the refinery, as Mr. Day 1s doing 
now. Did that take him to the Mint three or four times a 
month between February and June? Did it keep him there 
five or six nights until midnight? Is that the explanation he has 
to offer for his midnight visits? 

And, gentlemen, observe how he was in control of the situa- 
tion for the purpose of stealing those six bags. There was a 
daily count of the money in that vault. Just as at the end of 
every fiscal year the settlement officers came here from Wash- 
ington, and they counted the coin to see if it corresponded with 
the books, so every day the chief clerk is a settlement officer 
to see if the actual coin in the vault corresponds with the 
cashier’s books. When money is received from the coiner and 
bestowed in that vault the cashier makes a count and an entry 
in his vault book. When money is withdrawn during the day 
the cashier makes‘the appropriate entries. And at the end of the 
day-he strikes his balance from these little columns that appear 
in the vault book, that much money he should be charged with 
by the settlement officer, upon an actual count of the vault. 
And after 3 o’clock the settlement officer arrives, the chief 
clerk ; he goes into the vault and he makes the count—not Cole 
—and he audits the vault book of Cole just as the settlement 
officers audit the books of the Mint every fiscal year; so every 
fiscal day the chief clerk audited the vault books of the cash- 
ier. Dimmick was the man who made the count. 

(With the usual statutory admonition to the jury, an ad- 
journment was here taken until Thursday, April 2, 1903, at 10 
o’clock a. m.) 
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Mr. Dunne. If your Honor please, and you, gentlemen of 
the jury: When we adjourned yesterday afternoon I had been 
calling your attention to the extent to which Dimmick was in 
control of the situation at the Mint. That is to say, at the end 
of every fiscal year there was a counting of the coin in the 
cashier’s vault for the purpose of ascertaining if it correspond- 
ed with the amount shown by the books. Dimmick was the 
man who made that count. There was no check upon Dim- 
mick, so far as the count was concerned, and if it was his pur- 
pose to steal this money, he was protected by the circumstance 
that he, Dimmick, made the count; that Cole simply verified the 
count by his vault book columns. Dimmick was the man who 
made the count. ‘There was no check upon him in that re- 
spect. He was assisted by another circumstance. There was 
a certain amount of congestion in that vault. A large amount 
of money had been coined; the Klondike deposits had been 
flowing into the Mint; they had been turned into coin. This 
coin had been piled up in the cashier’s vault ; it had been piled 
up in the M. & R. vault; a congestion had been created. ‘That 
east rack had been filled, trucks had been strung along the east 
side of the rack, and these lower tiers were obscured. 

The situation could not have been more favorable for the 
purpose of Dimmick. There was that crowded east rack with 
its double eagles; there was the lower tier completely masked 
and ambushed by these trucks. Day after day, month after 
month, these trucks lay there, obscuring that tier, and day after 
day Dimmick went into that vault and counted the east rack as 
full. Never once did he remove those trucks. Never once did 
he complain to the superintendent about the difficulty of making 
that count. Never once was that subject broached between 
them. He knew the congested condition; he knew the difh- 
culty of making an accurate count, and yet he testified at the 
Mint inquiry that he made an accurate count, and when asked, 
“How did the shortage escape you?” he said, “That is what 
sticks me. I cannot understand it.” 

Gentlemen, I want you to appreciate how favorable the con- 
ditions were for Dimmick, and how completely those conditions 
were in his control. He dominated the situation. He made 
the daily count. He was favored by the congestion of the vault. 
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He selected that lower tier of the east rack from which to ab- 
stract those six bags, and the evidences of his crime were 
constantly ambushed behind the trucks that lay alongside the 
east rack. 

Gentlemen, those were the conditions upon and after the Sth 
of February, 1901, and what were the conditions upon the 18th 
of March, 1901, the day following St. Patrick’s day, the day 
identified beyond the possibility of contradiction? What took 
place in that Mint upon the 18th day of Marich, 1901? Who is 
Cyrus Ellis? Is his life an open book? Has his entire history 
been described to you here, from his boyhood to his old age? 
In 1861 this country was in the throes of civil conflict. Brave 
men upon both sides, from the South as well as from the North, 
brave and sincere men, no matter from what section of the 
country they came—they were sincere, because brave men are 


always sincere, and cowards are deceitful and false—these men 


met in embattled array. Their antagonisms are now mere mat- 
ters of history and memory, and only the other day the sons of 
men who wore the blue and the gray in 1861 marched under the 
same flag or stood behind the same guns, upon the same battle- 
ship in the Spanish war. But in 1801 we were in ‘civil conflict. 
From the farm, from the workshop, from the counting house 
men went forth to fields of battle, to hospitals of pain, to 
wounds, to agony, to death. Was it from the workshop alone, 
from the farm alone, from the counting house alone that men 
went forth to do and die? 

From the schoolhouse and the very schoolroom boys went out 
to battle, and old Ellis, then a schoolboy, left his desk and went 
forth to battle. He was shot, shot in the breast in honorable 
fight. He lay for months in the sick ward of a hospital, and 
when he arose from his bed of sickness he went back to the 
army and was mustered out a lieutenant. ‘That is the history of 
Ellis’ boyhood. And when the war was over he went back to 
school, went back to his desk, became a country schoolteacher, 
and, when his old wound, made sore, preyed upon him, he came 
to California in search of a milder climate. He went to Placer- 
ville, he went to Oakland, and he has been a resident of Oakland 
ever since. Why should not Ellis have had place and employ- 
ment in the public service? What does this country owe to the 


; 
. 


PETER F. DUNNE : 469 


men who have fought and suffered for it? Is it right that the 
watchmen of public institutions should be selected from old 
soldiers? Is it right that Metcalf, who left his arm upon the 
field of battle, should be the doorkeeper of that Mint—Con- 
spirator Metcalf? Is it right that Miller, who lost his leg in 
fight, should be a watchman at that Mint? Is it right that this 
country should so treat these old soldiers? 

Gentlemen, the public prints, the periodicals of the day, are 
full of the discussion of partisan politics. ‘They are full of 
denunciation of the spoils system, turning men out of office with 
every change of administration, parceling out patronage as the 
spoils of political vicissitude. Civil service has been the remedy 
suggested. Civil service under the Federal Government, civil 
service under the charter of the city and county—and in all the 


civil service statutes, Federal and State, it is provided that a 


veteran of the Civil War shall have a preferred ‘place upon 
the eligible list, because the sentiment of gratitude to these 1 men 
is recognized as a proper thing in our institutions. 

Gentlemen, what is the history of Ellis’ connection with the 
public service? And whether you take him in the postoffice, in 
the Census Marshal’s office, in the Internal Revenue office or in 
the Mint, is there a blemish upon his career? Has a single dis- 
honest act of Ellis been pointed to in this case? Has Ellis 
ever misappropriated public funds? Has Ellis ever presented 
and drawn money upon fraudulent vouchers? Is there a single 
stain of dishonesty affixed to this old soldier, in whose bent and 
worn body there still remains a Southern bullet? 

Gentlemen, who has come here to assail Ellis? Six or seven 
stragglers; the man that overcharged him for some hay, the 
man whose pipes he disconnected from the well upon his own 
land, the man that talked to the man that disconnected the pipes. 
Twenty-five men have come here from all walks and conditions 
of life to speak to the uprightness of Cyrus Ellis, and twenty- 
five men—yes, one hundred—more could have been brought 
here if it had been necessary, to give character to such a man. 
What possible motive could a man like Ellis, with his past life, 
have had to fabricate any story upon this man Dimmick? Had 
he ever had any difficulty with Dimmick? Was there any 
grievance subsisting’ between him and Dimmick? Absolutely 
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without motive! Why should this man invent this story about 
Dimmick? 

Why did Ellis not report to his superiors at the Mint? Why 
did he not tell Mr. Leach? Why did he not tell Captain 
Hawes? You, gentlemen, understand that situation perfectly. 
The moment Ellis would make a report in that Mint that he 
had seen Dimmick at midnight cross the corridor with those - 
bags of gold, that very moment an issue would have been made 
between him and Dimmick, and the Mint would not be large 
enough to hold those two men. One or the other would have 
had to go, and Ellis reasoned what chance had he in such a con- 
troversy against the chief clerk. Counsel for Dimmick told 
you here yesterday that Ellis reported this thing to his wife 
and daughter, and that he was silent ever more. A more base- 
less misrepresentation never was uttered to a jury! Is it true 
that he was silent ever more after he had reported the occur- 
rence to his wife and daughter? Who recommended Mr. Ellis 
to Mr. Leach for appointment in the Mint? Was there any 
man of prominence, of respectability beyond debate in Oak- 
land, who had plighted his word to Mr. Leach for the honor of | 
Cyrus Ellis when Mr. Leach appointed him? Did Dimmick’s 
counsel ask Ellis, “Were you silent ever more after you spoke 
to your wife and child? Who recommended you to Mr. Leach? 
Did you go to the man who vouched for you to Mr. Leach in 
this exigency that confronted you? Did you report anything 
to him?” Upon cross-examination why did not counsel put 
those questions to Cyrus E. Ellis? 

Gentlemen, I am dealing here with the cross-examination of 
Ellis, and I am dealing here with the perverted statement made 
to you yesterday that after he reported to his wife and daugh- 
ter he was silent ever more. Who says he was silent ever more ? 
Dimmick’s counsel, who had it in the hollow of his hand to 
prove out of Ellis’ testimony, if it were the fact, that he was 
silent.ever more. Why did he not ask him? Why did he not 
prove it, instead of standing here before you and perverting 
the truth and the fact about Ellis, and telling you that after 
Ellis reported to his wife and daughter he was silent ever 
more? 
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Gentlemen, I want you to appreciate thoroughly the situa- 
tion in that Mint upon the night of March 18, 1901, and I want 
you to understand to what extent that situation bears the ear- 
‘marks of a conspiracy, of a manufactured story. What was 
the situation? Sunday was St. Patrick’s day. The literary 
exercises were held upon the following Monday. On Monday 
night, in that Mint, Mr. Healy sat at the desk reading the aic- 
count of the celebration in the “Bulletin.” Mr. Metcalf was 
at a desk here listening to Mr. Healy. Mr. Decker was over 
here, and Ellis was upon the other side. 

. Healy was telling some story, some reminiscence of a 
former celebration. There sat Healy at the desk, there was 
Metcalf leaning over the desk, here was Decker, his whole at- 
tention fastened upon those two men, listening to the story; 
there sat Ellis over there, and while that was the situation Ellis 
said to Decker, “Did you hear that noise in the cashier’s 
room?” And Dimmick’s counsel told you here yesterday, only 
another of his manifold perversions of the evidence, that Deck- 
er said, “Yes, I heard that noise.” Not a syllable of truth in 
that statement. On the ‘contrary, Decker was there with his 
whole attention concentrated upon Healy and Metcalf, and 
Decker turned to Ellis and said, “No, I heard nothing.” Is 
not that the testimony in this case? In the cashier’s room an- 
other noise as of some one jumping over the counter. 

There was no noise in the transfer room, there was no open- 
ing of doors in the transfer room, for the transfer room gives 
directly upon the entrance corridor, and if Dimmick had walked 
out of the transfer room that night with his ill-gotten spoils 
he would have been confronted by the men sitting there in the 
corridor. 

Concealment would then have been impossible. He passed 
the transfer room. What a mental condition he must have 
been in that night as he walked from the cashier’s room with 
the proceeds of his theft in his right hand, through the trans- 
fer room, and vaulted over the counter, opened the door, and, 
as he crossed the hall, saw Ellis. How his face must have 
blanched, how his guilty heart must have sunk. Think of the 
dilemma with which he was confronted. Could he have turned 
back then, caught, as it were, red-handed, after he had emerged 
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into the corridor holding those two sacks in his right hand and 
seen old Ellis, the watchman, sitting there? Could he have 
made a confession of his guilt by retreating into that room? 
That was impossible. What went on through his mind in that 
agonizing moment? “I am chief clerk; this is the watchman ; 
what significance will he attach to my act? What criticism will 
he, a watchman, impute to the conduct of the chief clerk?” 
And he walked across the hall, not into the door of his own 
room, which would have brought him too near the corridor, 
but to the door of Mr. Leach’s room, closed the door behind 
him, and what did he do when he got within those rooms? 
Was there a dress suit case in those rooms that night? Did 
he open the door of the chief clerk’s room with a dress suit 
case in his hand, and, if he did, what was inside the dress suit 
‘case? Healy was there, Metcalf was there, Decker was there 
and Ellis was there. If these men are conspirators and per- 
jurers, how have they testified? Have they herded and flocked 
together, and, with one throat and unanimous voice have they 


sung the song that Dimmick had a dress suit case? Have these » 


conspirators multiplied and aggregated their testimony in that 
fashion? 

Gentlemen, Mr. Decker told you that when Healy got through 
with the story, he, Decker, turned around in his chair, and he 
was talking to Ellis when the chief clerk emerged behind him 


and he says, “I looked up.” He was asked, “Did you see any’ 


dress suit case?”’ He said, “No, I simply looked up and saw 
him, and turned back to Ellis.” ‘That is his testimony. He 
never saw any dress suit case upon that night, because he is a 
truthful man, and he describes the situation exactly as it hap- 
pened. Did Metcalf see a dress suit case upon that night? 
Metcalf was at his desk, leaning over the desk, Mr. Healy sit- 
ting at the desk. 

I can better illustrate it here: Here was the desk, there sat 
Healy (illustrating). Out came the chief clerk, and as soon as 
Metcalf heard the door open, instead of going around and look- 
ing to see who it was, he knew perfectly well it was the chief 
clerk, he wheeled right around to the door, opened the door, and 
as Dimmick passed out he saw that Dimmick had a package of 
some kind in his hand—in that dim vestibule, and as Dimmick 
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passed out, the dress suit case in his right hand, its precise 
character was not visible to Metcalf. That is the testimony of 
this one-armed conspirator, Metcalf. Is that truthful testi- 
mony? 

Where was Healy? Healy sat at the desk facing Dimmick. 
If Dimmick had a dress suit case it was impossible but that 
Healy should have seen it: Healy saw the dress suit case; Ellis 
saw the dress suit case; Metcalf saw some sort of a package 
in this man’s hand as he went through the vestibule door ; Deck- 
er saw nothing. Are those four men testifying to you like 
truthful men? Is Metcalf a truthful man when he says he saw 
no dress suit ‘case upon that night, and why, and explained 
about this package as he opened the vestibule door? But had 
Metcalf ever seen a dress suit case in the Mint before? Had 
Dimmick ever changed his clothes in the chief clerk’s room in 
the month of February? Had he ever called Metcalf into the 
room and asked him to observe the fit of his dress suit clothes? 
Had that ever happened? And when Metcalf went into that 
chief clerk’s room in February, did he see any newspaper wrap- 
ping upon the chief clerk’s desk from which this dress suit 
case had been taken? What did Metcalf see, then, under the 
light of the chandeliers in that chief clerk’s room? A dress suit 
case upon the chief clerk’s desk. That honest, maimed, one- 
armed soldier would not come here and say that upon the 18th 
of March, 1901, he saw a dress suit case, because he did not 
see it then. But when he saw it in the February preceding he 
comes here and gives you the fact. Is there a man upon this 
jury that doubts the truth of Metcalf’s testimony? _ 

Why does Dimmick deny that he had a dress suit case? I 
ask you why does Dimmick deny that he was there upon the 
18th of March, 1901? ‘There can be no mistake about the date, 
about the incident as to Healy reading the account of the liter- 
ary exercises, about the fact that this day of celebration falling 
upon Sunday was continued over until Monday. The date is 
fixed absolutely as being the 18th of March. Dimmick denies 
he had a dress suit case. Why? I ask you, why does he deny 
that he was there upon the 18th of March? He denies that he 
had a dress suit case because it was in the dress. suit case that 
he carried away the gold that he stole from the cashier’s vault. 
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That was why he made this denial, because when Hazen asked 
him at the Mint inquiry about the dress suit case, he had plant- 
ed it where he has planted the $30,000. 

Gentlemen, stealing this money between February and June, _ 
he was not visiting race tracks and bagnios and making evi- 
dence against himself. He was planting this money, and after 
he has been convicted of this crime, perhaps a day of confession 
may come to him and he will yet tell where he planted and 
buried the money, or what distribution between times to aid him 
in his defense he has made of the proceeds of that robbery. 

Not only Metcalf, not only Healy and Decker and Ellis saw 
him upon that night, but as Dimmick went down the steps of 
that Mint, Bickford, the outside watchman, came up from Mis- 
sion street, met him at the foot of the steps and walked with 
him as a matter of courtesy to the Mission-street cars. Bick- 
ford tells you that he had a dress suit case upon that night. 
Miller saw him upon two occasions on the Oakland boat with 
a dress suit case. And when the account of this shortage 
was published, the evidence shows that upon that very morning 
Miller went to the superintendent’s house in Oakland and told 
him what he had seen. Syms, the office clerk; Slater, the stenog- 
rapher; Clark, the messenger—did they see a dress suit case 
placed in the corner of that Mint one morning? Was it there 
until 4 o’clock in the afternoon? Did Metcalf see that dress 
suit case at half-past 8 that night upon the chief clerk’s desk? 
Are these men all perjurers? Are they such villains that they 
have all invented such a story? 

There is Headrick, the street car conductor, with whom, upon 
two occasions, Dimmick had an altercation. Upon one occa- 
sion he carried Dimmick beyond Mint avenue. Did Dimmick 
have any business in getting off at Mint avenue? Had he ever 
entered the Mint by the side door upon Mint avenue? “No,” 
he says upon this trial; “I simply passed in and out once as 
supplies came in.” Upon the first trial he swore that occasion- 
ally he used the side door to pass through that Mint. Henry 
Autzen was removed from the bluestone product plant, his work 
having ceased, upon the 28th of February, and just one week 
before that he and Maloney—Maloney now dead—were stand- 
ing at the corner of Fifth and Mission. Dimmick came along 
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with his dress suit case and boarded the car, and before he was 
fairly upon the platform the car shot down the street. Was that 
the occasion of the first altercation between Headrick and Dim- 
mick? Miner, the street car conductor in Oakland, and Law, 
the street car conductor in Oakland, both saw him going from 
the Sixteenth-street station, one at midnight and the other in the 
afternoon, to his home on Myrtle street. What crime have those 
men committed except that they are friends of a Government 
officer, Harry Moffit? Are those men conspirators? Have 
they come here and invented that story? I appeal to you as 
fair men, who intend to decide the case upon your consciences, 
is it possible that a man on this panel can have the slightest 
_ doubt that Dimmick carried a dress suit case? 

Little Jennie Gustavson, the servant girl, was called here to 
say that she did not see a dress suit case. Away with such 
testimony. But Mrs. Dimmick! Mrs. Dimmick has told you 
that her husband never had a dress suit case. What is the — 
answer to her testimony? Why does this woman come here to 
testify against all these witnesses that her husband never had a 
dress suit case? Gentlemen, the answer is one word: She is 
his wife. In this hour of stress for him, this faithful woman is 
at his side. Never, never shall any word of harshness escape 
my lips for her. She is like the vine that entwines and en- 
foliates the oak. The strong tree feels these tendrils in the 
sunshine, but when the hour comes of tempest and downfall it 
is still folded in those caressing arms, it is still held in that 
clasping, clinging embrace of its devoted parasite. Women, 
wives, children—they are the security, the pledges, the pawns 
that men give the world for the uprightness of their lives. It 
is upon them and through them that the world and society work 
out the penalty of the man’s sin and dereliction. “He who hath 
taken unto himself wife and children hath given hostage to for- 
tune.” A double guilt is his, a double curse upon the man who, 
having betrayed his friend, violated his trust and robbed his 
country, would drag down a dependent woman with him in his 
fall. 

“My books, my books! I have made a package here of my 
books, and I have tied the string up in a handle. Don’t you 
think it looks like a dress suit case? I was bringing my books 
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home at night to work upon them. That is all theré is to the 
dress suit case.’ Gentlemen, what entries are there in those 
books? How long did it take to make such entries? He has 
told you that he worked frequently upon those books at night 
at the Mint; frequently after office hours, he says, he worked 
upon those books. What is the date of the last entry in those 
books? December 31, 1900. But, gentlemen, over and above 
all that, the conclusive and irrefutable answer is that not once 
between the 5th day of February, 1901, and the 30th day of 
June, 1901, upon his own admission, did he ever bring those 
books home from the Mint. 

Did Dimmick have a dress suit case? What did he carry 
away from the Mint in that dress suit case? Of course, gentle- 
men, a day of reckoning has to come. Upon the 28th day of 
June, 1901, the count of the gold began. It began atthe M&R 
vault. Mr. Cole was home sick upon that day, and it became 
necessary to open that vault. It was opened, and Dimmick 
was unwilling to represent Cole as cashier. Why? Because he 
knew that if he represented the sick man Cole as cashier at 
the M & R vault he would have in the sequel to represent him 
at the cashier’s vault, and he knew the disclosure that was com- 
ing when the cashier’s vault would be counted. 

They tell you that Cole did not file his combination when he 
changed it upon the M & R vault. Why did Cole not file his 
combination with the chief clerk? Who changed that com- 
bination that he did not file? It was the chief clerk himself. 
Why did not Cole file that combination with the chief clerk? 


“Because,” he says, “there was no time lock on the M & R vault, . 


and I distrusted Dimmick’s honesty.” Did he have any reason 
to distrust Dimmick’s honesty? Who had presented to him a 
fraudulent warrant for $498? What was Dimmick’s remark to 
Mr. Hundley about the cashier’s vault? That he would not 
open it for $250,000; that Cole was the biggest crank in the 
country, and he wanted nothing to do with the cashier’s vault. 
But when Mr. Leach and Major Noggle and Mr. Day and 
the rest of them were trying to open the vault upon Cole’s com- 
bination and failed, what did Dimmick do? Did Dimmick say 
one word to them about an extra turn that he had taught Mr. 
Cole? Did he say one word to them about 6 near 80, with 
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which he says he was perfectly familiar? Did Dimmick try 
that combination and fail to open it upon these very numbers 
that I showed you yesterday? Cole’s numbers were always the 
same, and his signature and his date are there at the top of the 
combination. Dimmick, knowing that he had instructed Cole 
to make an extra turn, knowing that the 6 was the 6 near 80, 
why did not Dimmick open the cashier’s vault upon the 28th day 
of June? And his counsel has told you that there was no dis- 
cussion about number 6 near 80; that Mr. Leach did not go to 
the telephone for that purpose, and he has had the brazen im- 
pudence to say in this public presence that that honorable 
gentleman told an infamously false story when he said he went 
to the telephone about number 6. 

I want to show you, out of Dimmick’s own mouth, whether 
Mr. Leach told the truth. Gentlemen, I call your attention to 
Dimmick’s own testimony at page 922: “I worked the com- 
bination according to the directions set out in the combination 
on the paper, and the door failed to open; the bolt would not 
throw.- With that some one, I think Mr. Leach, made the re- 
mark, ‘Well, it is evident that it will not work on this com- 
bination.” He took the combination, studied it for a moment or 
so and finally said to me, ‘I wonder if we could not communicate 
with Mr. Cole by telephone and see what the matter is?’ I 
said, ‘Perhaps so.’ He said, ‘Do you know Cole’s telephone?’ ” 
Right there, gentlemen, I want to say that that was a falsehood, 
for not more than an hour previously Mr. Leach had tele- 
phoned to Mr. Cole’s house to get the combination for the M 
& R vault. I continue reading: “I said, ‘I do not remember it, 
but I have it on my desk in the ‘chief clerk’s office.’ He said, 
‘Let us go and see if we can get him on the telephone.’ We 
went together into the chief clerk’s office; I found Mr. Cole’s 
number; called up the number. Mr. Leach had some com- 
munication with some one over the telephone. I could hear 
only one end of it, and Mr. Leach finally said to me, ‘Mr. 
Cole says that you can tell us where that number 6 is, the blind 
figure.’ I said, ‘Why, certainly,’ and with that, if I recollect 
rightly, I took my lead pencil and inscribed a circle on a piece 
of paper, and pointed out to Mr. Leach where the blind number 
6 would be.” That is Dimmick’s own testimony. 
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Gentlemen, Dimmick wanted the superintendent in that vault 
with him upon the night of June 28. Recollect that Donnelly 
had been appointed to act as cashier for Cole. Recollect Dim- 
mick’s reason that he gave why he was unwilling to represent 
Mr. Cole. “Why,” he says, “I am too smart to do a thing of 
that kind. I would not bear the brunt of the cashier’s mistakes.” 
Who had thought or suggested any mistakes at the M & R 
vault? Who knew that there were mistakes or that mistakes 
would develop, except the man who had stolen six bags from 
the lower tier of the east rack? He was too smart to represent 
the cashier, and Donnelly represented him. And, as the repre- 
sentative of the cashier, it was Donnelly’s duty to go with Dim- 
mick into the vault when he made the daily count upon the 
evening of the 28th. Did Donnelly go with him? He took the 
superintendent with him. Why? Because, as he told Donnelly 
upon the night of the 29th, and as he told Day, “That money 
was stolen on the 29th between the cashier’s vault and the vault 
in the basement, and I can swear that the money was there on 
the 28th, and the superintendent will swear to it, too.” He 
wanted the superintendent as a voucher for him that upon the 
28th there was no shortage in the vault. That was why, he did 
not have Donnelly, the acting cashier, go into that vault with 
him. And when he was asked to explain that circumstance, 
he tells you that at 4 o’clock, when he went in there to make that 
count with the superintendent, Donnelly had left the building— 
a willful falsehood, for Donnelly sat in that cashier’s room. 

He was there at 4 o’clock. He never left that building until 
half-past 4. Donnelly tells you that. Mr. Leach tells you that. 
Donnelly was in that room until half-past 4. 

Mr. Collins. I want to take an exception to that part of 
counsel’s argument where he says that the defendant testified 
that Donnelly left the building. The testimony was that the 
defendant was told that Donnelly had left the building. 

Mr. Dunne. Worse and more of it. Fearful of testifying 
directly that Donnelly was not in the building, he undertakes 
now, through his counsel, to say that he was told that Donnelly 
had left the building. When he walked into that cashier’s room 
at 4 o'clock and saw Donnelly sitting at his desk, was he told 
that Donnelly had left the building? When he came out of the 
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cashier’s vault with the superintendent, and Donnelly was still 
there, never leaving until half-past 4, did some one tell him then 
that Donnelly had left the building? He did not want Don- 
nelly in the vault. He wanted the superintendent in the vault. 
He knew that the six vacant holes would come to light before 
the annual count was completed, and he was going to swear 
that the vault was correct upon the 28th, and he was going to 
say, “Here is my voucher—Conspirator Leach, my voucher. 
Who will dispute the word of such a man?” 

Gentlemen, there was a pile of double eagles or eagles in that 
vault—135 bags. We have shown by Dimmick’s own state- 
ments that for several nights before he had counted that 135, 
and yet upon this particular night of the 28th he counts it 136, 
and makes an overage of $5000. Then he counts the pile of 
351 and. makes it only 349. How did he make the count of the 
pile of 349? He climbed up upon these sacks, and, standing 
upon the pile and overlooking the top of the pile, as if I should 
stand upon this chair and overlook that model, he counted the 
top flat two in excess of the truth, with eyes fixed upon it. Did 
Fitzpatrick count in the same way? Fitzpatrick raised his hand 
up to the top of the pile and saw the outside bag upon the inner 
row exposed, assumed there were two bags upon it; assumed it 
because Dimmick had just been up upon the overlooking pile 
and had counted it as 51. But when Dimmick talked about a 
mixup of denominations, and when Fitzpatrick felt in his soul’ 
that that was untrue, there was no mixup, and Fitzpatrick 
counted that pile upon the following day, he found that there 
were only 349 bags. 

Gentlemen, I want you to mark the days; mark the times of 
these transactions. Upon Sunday night, the 30th of June, Dim- 
mick goes to the Mint, sits at his desk in the chief clerk’s 
office and makes out a charge of the condition of the gold in 
the cashier’s vault. He says he presented it to Mr. Roberts 
and Mr. Leach upon Monday. They say it was upon Tuesday. 
But whether upon Monday or upon Tuesday, he made that 
chart out upon Sunday night, and he made that chart speak 
351 bags in the northwest pile. And yet, as to Friday, the 28th, 
and Saturday, the 29th—those were the only two days in his life 


\ 
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that O’Neill had been in the cashier’s room—and O’Neill count- 
ed those bags upon Saturday, and counted them at 349, and 
told Dimmick upon Saturday that there were only 349 bags in 
the pile, and, knowing then that there were only 349 bags in 
the pile, he fraudulently sits down and represents in his chart 
that there were 351. Have you any doubt as.to what his pur- 
pose was in counting those bags as 351, and making an over- 
charge of $10,000? ‘Two bags were disclosed, so far as any 
ambushing truck is concerned. The truck had been removed 
from before the two bags in that lower tier. Why was he mak- 
ing an overage upon the 30th of $10,000? He discovered his 
$5000 mistake on the 136 immediately, outside the vault, upon 
looking at his sheet and without going into the vault at all. 
Why was he making a fraudulent overage in the 351 pile of 
just $10,000, just enough to fill those two vacant holes? ‘They 
go outside the vault, and he takes his pencil and he affects to 
do some figuring. He says to Mr. Leach, “We are $10,000 over 
in eagles.”’ Mark you, in eagles! And he says, “If we can find 
two vacant holes, that will account for the overage.” And at 
that point of time, gentlemen, every bag of eagles in every 
pigeon hole in that vault had been taken down stairs. The 
eagle racks had been stripped of their contents; there were no 
eagles in any rack; no vacant holes of eagles would explain the 
$10,000 overage. He says, “If we find two vacant holes, 
that will explain the $10,000 overage in eagles,’ when all the 
eagles had been counted down that afternoon into the vault be- 
low. 

Gentlemen, these three men walked into that vault, Dimmick 
first, Captain Fitzpatrick next and the superintendent third. 
What were the conditions in that vault at that time? A dim 
light burning in the vault, leaving, so far as illumination was 
concerned, those two empty holes in obscurity. The necks of 
the bags just above were drawn down in front of them and 
masking them, and the testimony of Dimmick is that it was al- 
most impossible to detect those two holes. I want to call your 
attention very briefly to his testimony upon that point: 

“Q. At that time what were the conditions in that vault with 
respect to illumination—with respect to light? 
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“A. A small gas jet burning in the vault furnished the only 
light. 

“Q. Was that a dim light? 

“A. Well, somewhat. It was a small gas jet, and the room 
was very large. 

“Q,. In addition to that, was it not the fact that the necks of 
sacks above the vacant holes fell down and covered those vacant 
holes? — | 

“A. Toa certain extent they did. 

“Q, Partially obscuring them? 

Ate es iSitan j. 

“Q. Under those conditions of dim light and partial obscurity 
of those two vacant holes, was it not almost impossible to de- 
tect those holes unless you were making a search for some- 
thing of the kind? 

“A. Yes, sir; I believe it would be next to impossible to no- 
tice them unless you paid special attention and examination.” 

How long did it take Dimmick to find those two vacant holes? 
Did he make a special search and examination? Embarrassed, 
hindered, delayed by the obscuring light and masking necks 
of bags just above, how long did it take him to discover those 
two vacant holes? Did he discover them instantly, and, if it 
was almost impossible to detect them and he discovered them 


. instantly, why did he discover them instantly? Because he had 


made them, because he knew that they were there. 

I again read from his testimony : 

“Q. How long did it take you to find those two vacant holes? 

“A. Just so long as it was necessary for me to run my eye 
over the rack. 

“Q. How much time did you take to find those two vacant 
holes, how many seconds, if it took a number of seconds? 

“A. I could not tell the exact second. 

“Q, About how long? 

“A. Just as long as it took me to run my eye over the pigeon 
holes. 

“Q. About how many seconds, if you can tell me, under those 
conditions of light and obscured bags, did it take to find those 
two vacant holes in the double-eagle rack? 

Hicks’ Jury Sp.—31 
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“A. Oh, a very few seconds. . 

“Q. Did you not go into that vault, run your eye over it and 
discover then instantly? 

“A. Not instantly, but almost. 

“QO. I will ask you if, at the Mint investigation in July, 
1901, you made the following statement: ‘Q. How did you 
come to see the two empty holes?. A. We went into the vault 
to see if there were any. Of course, in running my eye over 
it, I discovered them instantly.’ Did you give that coun 

“A. I presume I did, and it is exactly right.” 3 

He discovered them instantly! That was on the night of 
the 28th, the night that he went out to Cole’s house—Cotle, 
with whom he claims to be unfriendly. What was his pur- 
pose in going to Cole’s house? ‘To find out if Cole would be 
there on the 29th, so he could shape his own conduct accord- 
ingly, and he goes there upon the pretext that he was taking 
mail to Cole’s house—a falsehood. He never took anything 
of the kind, 

' Gentlemen, what did he do upon the 29th? What did he 
do with $30,000 upon the 29th? Thirty-five thousand dol- 
lars in double eagles had been transferred from the M & R 
vault to the cashier’s vault. It came there in two trays, $20,- 
000 in one tray, $15,000 in the other. Dimmick says he trans- 
ferred that money from the vault cash to the counter cash 
for the convenience of the settlement officers. Gentlemen, 
this is absolutely untrue. ‘The settlement officers make no dis- 
tinction between vault cash and counter cash. ‘The $35,000 
was always kept in that vault. It was the ordinary expense 
fund that was taken out of the vault and into Major Nog- 
gle’s vault. The $35,000 always remained in the vault and 
was counted as loose money by the settlement officers. He 
transferred $30,000 of that money, and he transferred $5000 
of the silver fund, making a total transfer of $35,000. Why 
did he transfer the silver fund? Was not that kept in the 
vault, and do not the settlement officers count it in the vault? 
Was its physical habitat and abode ever changed from the 
cashier’s vault to any other vault? And when he was the 
cashier of that Mint, we proved-to you by his own vault book 
that he never transferred the exchange fund at the time of 
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the annual count. We proved by his own vault book that 
even the dimes making part of a bag were in a tray, the word 
“tray” in his handwriting, the ditto mark, and again the ditto 
mark, and that part of a tray, not a bag, was carried there 
in his book from the 23d of June until the 14th of July—in 
his own vault book. Why did he not transfer the exchange 
fund when he was cashier? 

Gentlemen, here is the entry that convicts him: ‘$35,000, 
$5000 less bag returned, $30,000.” It was necessary to make 
an entry that the bag had been returned in order to account 
for that bag in the vault cash where it was counted by the 
settlement officers; $30,000 in loose money transferred to the 
counter cash out of the $35,000, the other $5000 being, as he 
claimed, a substitution for a bag in the ordinary expense fund. 
He takes the bag out of the ordinary expense fund, puts back 
the $5000 in loose money, and that one bag, and one only, he 
returns to the vault, so that he leaves the amount transferred 
to the counter cash exactly $30,000, the amount of his short- 
age; $30,000 in this book! ; 

Unless the vault blotter showed a corresponding entry of 
$30,000 withdrawn from the vault, the vault blotter would 
show $30,000 more than the vault would.account for, accord- 
ing to this book, and it would appear as a mere matter of 
bookkeeping that there was an amount of $30,000 over, be- 
cause a $30,000 entry in this book had not been made good 
by a corresponding entry in the vault blotter. You under- 
stand that when $30,000 was taken from this vault by Dim- 
mick, it was his duty to enter that $30,000 here as so much 
money withdrawn. He failed to make the entry of $30,000 
withdrawn, and therefore the vault blotter showed an excess 
of $30,000 over the contents of the vault. In other words, it 
showed an apparent shortage of $30,000, and that $30,000 
was explained by this bookkeeping entry in the counter cash 
book of $30,000. 

They say that Cole made a false entry upon the 28th. Cole 
was not there until Sunday, the 30th. Cole’s entries in this 
book are an exact transcript of Dimmick’s entries, $30,000 in 
double eagles, and the rest of the $5000 in standard silver 
dollars, half dollars, quarters and dimes. These entries in 
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the middle column were made by Cole at the end of the day. 
They show the amount of gold in the vault at the end of the 
date you see here in this section (pointing). In other words, 
this is the amount of gold or silver that was in the vault at 
the end of the 28th or upon the morning of the 29th. And, 
in order to ascertain how much gold is in that vault upon the 
night of the 29th, you take what was there upon the morning 
of the 29th, or:the night of the 28th, and subtract the deduc- 
tions that occurred during the day of the 29th. And that sys- 
tem of entry, and that system of bookkeeping, and that very 
book which Dimmick’s counsel has called a junk book, the 
book and the method Cole inherited and succeeded to from 
Dimmick. 

We come to the crucial question, Why did he transfer but 
one bag back to the vault? Why did he take only $5000 out 
of the loose money of the $35,000, and leave the exact amount 
of the shortage in the counter cash? Why did he remove but 
one bag back to the vault? “Because,” he says, “there was 
only one bag in the ordinary expense fund.” Gentlemen, 
crime has a difficult road. The way of the transgressor is 
hard. At any moment, as from the bowels of the earth, the 
truth is liable to spring up and coftfront the criminal. And 
when Dimmick told you that there was only one bag in the 
ordinary expense fund, that if there had been more bags he 
would not have made this precise $30,000 entry, he wrote 
down his own doom and his own judgment. 

On the 26th day of June, 1901, Director Roberts was here, 
and naturally desired to visit the Sub-Treasury. He and Mr. 
Leach and Dimmick took a carriage to the Sub-Treasury, and 
there they received the ordinary expense fund. ‘You under- 
stand thoroughly what that ordinary expense fund is. I go 
into that Mint; I have a bar of bullion; I go into Major 
Noggle’s room and I deposit my bar of bullion; the Major 
weighs it; he gives me a receipt for it and tells me to call 
the next day at 1 o’clock for my money. That bar of bullion 
goes through the various processes of the Mint, assaying, 
melting, refining; is made into ingots, finally fashioned into 
coin and the coin is taken to the cashier’s vault. That coin 
that comes from that piece of bullion is the bullion fund of 
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the Mint, and does not pay the expenses of the Mint. But 
in Washington Congress passes an appropriation bill every 
session, for the running expenses of that Mint, its supplies, 
its wages. Congress appropriates so much money, and that 
money is collected at the Sub-Treasury. And upon the 26th 
day of June, 1901, Director Roberts and Superintendent 
Leach and Dimmick went to the Sub-Treasury and received 
$27,900—five full bags and one partially filled bag of $2900. 
The sheet shows that about $200 was then upon hand in the 
expense fund; that some money had been borrowed from the 
bullion fund, some $1500, for the purposes of the expense 
fund; and out of this $2900, the partial bag, the bullion fund 
was repaid. ‘There were also some other items, and the ex- 
pense fund was reduced to $26,597, or five full bags and 
$1600 odd in loose money. 

On June 27, 1901, when Cole went home sick, there were 
five full bags in that expense fund. Upon the 28th of June, 
1901, as soon as that vault was opened—the vault, gentlemen, 
that Dimmick could not open, and as to the extra turn upon 
which his guilty lips were silent when that vault was opened 
, ~the expense fund was taken over to the receiving vault by 
Captain Hawes and Messenger Clark. At that time the pay- 
roll was $10,412, and that payroll would be made up by one 
full bag and the $5000 loose money that Dimmick had trans- 
ferred, and the rest of it out of the $1600 loose money in the 
ordinary expense fund. He tells you that he transferred 
$12,000 or $13,000 between the expense fund and the coun- 
ter cash to get small denominations in the expense fund. And 
I made him take that counter cash book and give me, item by 
item, the increase in denominations between the 27th and 
28th, and it was exactly $5471, the exact amount of the earn- 
ings fund. That was the transfer and the change that was 
made. 

Donnelly was asked upon the stand: Here is a sheet show- 
ing a balance, after payroll segregation, of $12,700. Where 
do you get your five bags? There was $3709 in the wastage 
fund that had to be paid to the bullion fund, which made the 
sixteen thousand and odd dollars, and Settlement Officer 
Moore told you that physical separation of the $3709 was not 
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made until the 3d or 5th of July. Upon the 28th of June, 
1901, Donnelly saw these bags go through to the receiving 
vault. He saw three or four bags in the ordinary expense 
fund. ‘The vault was sealed upon the 28th. Upon Monday 
morning Cole goes there and takes out the payroll, one bag 
and the loose money, and leaves three full bags in the ordi- 
nary expense fund. Monday afternoon Donnelly goes to the 
vault, seeking, if he can, to trace the shortage, the vault is 
opened, and upon Monday afternoon there are still three full 
bags in the ordinary expense fund. On Tuesday the ordi- 
nary expense fund is taken into the cashier’s room to be 
counted by the settlement officers. Their books are produced 
here, and upon the 2d of July there were still three bags in 
the ordinary expense fund. 

Why then, gentlemen, did this guilty man withdraw only 
one bag from the expense fund? He says “to be weighed and 
counted, because the law required it.’ Why did he not with- 
draw the rest of the bags, instead of leaving exactly $30,000 
transferred to the counter cash, which he omitted to transfer 
upon the cashier’s blotter? Do you remember, when those 
four holes were discovered, did he make any report to Mr. 
Leach, as it was his duty to do? Did he suspend the count, 
or did he say, “There is some mixup in the denominations. 
Go on with the count,” and the men went on with the count 
and completed it, and not until noontime, when the count was 
completed, did Mr. Leach ever know that those four holes 
had been discovered. 

What a situation and what a spectacle as Dimmick sat there 
at his desk and figured out the shortage! He said to Mr. 
Leach, as his hand trembled with consciousness of guilt: “It 
is the six bags from the M & R vault. That explains the 
shortage.” And Mr. Leach at once took him up and said, 
“There were seven bags, Mr. Dimmick.” 

When Dimmick went to Cole’s house that night at Mr. 
Leach’s request—the night that he told Donnelly of his men- 
tal disquietude, his agitation, and described the spectacle of 
having seen a man killed—he said to Cole, “Think over the 
six bags,” and Mr. Cole reminded him that there were seven 
bags transferred from the M & R vault. 
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Who talked of shortage? Who talked of theft, when every 
honest man in that Mint supposed it was a discrepancy and 
bookkeeping error? That was the impulse of an honest heart 
that had no consciousness of guilt. That was the thought of 
Mr. Leach. That was the thought of Mr. Arms. That was 
the thought of Colonel Bush. Bookkeeping error! Discrep- 
ancy! But Dimmick keeps reiterating: “Tt is a shortage. 
We are short $30,000,” and he goes to Mr. Leach upon Mon- 
day morning, in the street car, and he tells him, “We must all 
be subjected to a searching examination by the Secret Serv- 
ice.” ‘That is what was in his mind, and he tells Mr. Leach, 
“The Government has a long arm.” He knows now the 
length, and he will soon feel the weight of the Govern- 
ment’s arm. 

Gentlemen, you have all lived long enough in this world to 
know that life is not a playground. You know that life is 
a serious business, and that the prime thought of life is the 
consideration of duty. Duty confronts you in every walk of 
your lives, in your home, to your wife, to your children, to 
those who are near and dear to you. You recognize the pres- 
sure, the consciousness of duty. You feel it every day of 
your lives in your dealings with your fellow men and in their 
dealings with you. You feel it in your own consciences, in 
those transactions of the inner life, that under whatever creed 
and within whatever temple are performed the activities of a 
man’s religion, and you feel a duty to your country. You are 
called here as American citizens in a grave situation, full of 
consequence, to sit in judgment upon crime. You are as much 
a part of this court as the distinguished man who adorns this 
bench. You are as much a part of this court as he, as much 
your duty it is to stand for the law and to uphold the admin- 
istration of justice in your country. Will you be adequate to 
the occasion? Upon your oaths and upon your consciences, 
do not let that guilty man escape. 
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FRANCIS P. GARVAN 


OvENING ADDRESS FOR THE PEOPLE IN THE THAW MURDER 
TRIAL. CRIMINAL BRANCH, NEw YORK SUPREME 
Court, New York, Fesruary 4, 1907 | 


BIOGRAPHICAL NOTES 


Francis Patrick Garvan was born in Hartford, Connecticut on June 
18, 1875. He was graduated from Yale College in 1897, and from the 
New York Law School in 1899. Since that time he has practiced 
law in New York City. From 1900 to 1910 he was Assistant District 
Attorney. He has also been Assistant United States Attorney Gen- 
eral, and Dean of Fordham Law School. During the European War, 
he was Manager of the New York office of the Alien Property Custo- 
dian from 1917 to March 4, 1919, when he became Alien Property 
Custodian. 

STATEMENT OF FACTS 


Harry K. Thaw and Evelyn Nesbit were married on April 4, 1905. 
At that time he already knew, the evidence showed, from her own 
lips of the relationship that had existed between Stanford White 
and herself. In May, 1906, she told Thaw that White was annoying 
her. Then on June 25, the shooting occurred as described by Mr. 
Garvan. Thaw was indicted, trial was set for the following January, 
and the opening addresses were delivered on February 4, 1907, be- 
fore Justice Fitzgerald and a jury. The prosecution was in the 
hands of William Travers Jerome, District Attorney, and his Assist- 
ant, Mr. Garvan. Counsel for the defense were Delphin M. Delmas, 
of California, and John B. Gleason. The next day, Mr. Garvan’s 
opening address was described as a model—“short, lucid; no flounce, 
no flourish. He reached his points by the shortest routes: of rhetoric 
and, having reached them, stopped.’ The trial lasted until April 12, 
1907, when the jury disagreed. On a second trial, Thaw was ad- 
judged “not guilty on account of insanity.” 


MR. GARVAN’S OPENING ADDRESS 


If your Honor pleases, and you, Mr. Foreman, and each of 
you, gentlemen of the jury: 

I congratulate you that you have reached the end of the 
tedious proceedings of the past ten days, and I ask that no in- 
convenience to which you have been submitted will in any way 
be allowed to influence your minds or attitude toward the con- 
sideration of this case, because it was necessary. 
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‘It was necessary because of the importance of this case. 
It was necessary because of the attention of the public which 
this case has called forth. It is an important case both to the 
defendant and to the people of the State of New York. You 
must understand that the purpose of the enforcement of the 
criminal law is the protection of society, and therefore the sole 
purpose of an individual prosecution is not to punish an indi- 
vidual for his criminal acts, not alone that, not for revenge, 
but to serve as a deterrent to others who contemplate crime and 
hence to act as a protection to the safety of human life and prop- 
erty in a community. 

Each criminal case is important both to the State and the 
people, yet as the crime grows in magnitude, the offense is 
the greater against society. In proportion to the magnitude of 
the offense, and the attention which the case has called forth 
from the public, does its fair and just ee prompt punishment 
become important. 

For, bearing in mind that the punishment of crime, the pur- 
pose of the punishment of crime, is to serve as an example to 
the community, then as that example is brought to the atten- 
tion of more and more people it becomes more important that 
that example should be an honest and a fair and a just example 
of the enforcement of criminal law in our community. 

Therefore I want you to consider the importance of this 
case not as bearing upon the guilt or innocence of the accused, 
but as making you realize the duty before you, and the strict 
necessity for the preservation of the peace of this community, 
of rendering a right and just verdict in the case. 

The defendant is accused of the crime of murder in the 
first degree. It is claimed by the people of the State that on 
the 25th day of June, in this county, he shot and killed, with de- 
liberation’ and premeditation and intent to kill, one Stanford 
White. 

Stanford White was an architect in this city, a moniter 
of the firm-of McKim, Mead & White. He had been a mem- 
ber of that firm for many years. On the Saturday before his 
death he went to his home in St. James, Long Island, and spent 
Sunday with his wife and children. On Monday morning he — 
returned to his work in this city. On Monday afternoon he 
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went to his city home, and he met there his son, a boy of nine- 
teen, a student in Harvard College. He met there his son and 
his son’s chum, a young man named Leroy King, also a Harvard 
student at that time. They had just returned from college at 
the end of the college year and had spent Sunday with Mr. 
White, the boy’s father, Stanford White, at their Summer home 
in St. James, Long Island. 

“The three went to dinner together, Mr. White took his son 
and the boy King to the Café Martin, at the corner of Twenty- 
sixth street and Broadway, where the three dined together. Be- 
fore the boys met Mr. White that afternoon they had purchased 
tickets for the New York Roof Garden. The father asked 
them to go with him to the Madison Square Roof Garden, but 
instead they chose to go where they had already purchased tick- 
ets before they knew they were to meet him for dinner. So 
after they had finished their dinner Mr. White took his son and 
his son’s friend in his carriage and drove them up to the theatre 
where they were going. 

He then drove down to Madison Square Garden and as- 
cended to the roof, where a new play was being performed that 
night, a play called ‘Mam’zelle Champagne,’ and this Monday 
evening, June 25, was the opening night of the play. This roof 
garden is arranged so that there are two aisles of seats di- 
rectly facing the stage; on the sides of these two aisles are 
tables where refreshments can be served, and about each table 
are four or five chairs. 

‘As you enter from the Twenty-sixth street side of the Gar- 
den you go up by the elevator and you first come to a series 
of these tables, then the chairs, then the other aisles of chairs, 
and, further over, another row of tables. 

Mr. White came up in the Twenty-sixth street elevator and 
sat down at one of the tables, about thirty-five feet from the 
door. He sat there, with his head on his hand, watching the 
play. He was all alone, and no one else was at the table at 
which he was seated. 

The defendant was in the theatre. He was there with his 
wife, a man named Truxton Beale and aman named Kipp. The 
defendant walked about the theatre. The defendant saw Mr. 
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White. He returned to his wife and friends, and in the middle 
of the second act started to leave the theatre with them. 

As he went out he let the rest of his party go ahead and he 
fell back. When he got opposite Mr. White he turned around 
and wheeled in front of him and deliberately shot him through 
the brain, the ball entering the left eye. Mr. White was dead. 
For fear he had not completely done his work, he shot him 
again. ‘This time the ball went through the mouth and went 
through Mr. White’s brain. Still not content, he shot him 
again, this time in the left shoulder. 

Mr. White, or rather the body of Mr. White, tumbled to the 


floor. The defendant turned around and faced the audience. 
He turned the pistol upside down in his hand, holding it by 


the muzzle, and faced the audience in that way. The audience 
understood that his act was complete, what he had intended to 
do had been done, and the audience understood him and there 
was no panic. He walked toward the door and a fireman rushed 
toward him, threw his arms around him and took the gun away. 
He was placed under arrest and was brought to the police sta- 
tion. He has been indicted by the Grand Jury and is now 
here before you to be tried upon the charge. 

The People claim that it was a cruel, deliberate, malicious, 
premeditated taking of a human life. After proving that 
fact to you, we will ask you to find the defendant guilty of the 
crime of murder in the first degree. 
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WALTER G. MERRITT. 


SUMMATION FOR THE PLAINTIFFS IN THE DANBURY HATTERS 
Case.* Unrtep States Crrcurt Court, HARTFORD, 
Connecticut, Fepruary 3, 1910 


BIOGRAPHICAL NOTES 


Walter Gordon Merritt was born in Danbury, Connecticut, on Jan- 
uary 4, 1880. He was graduated from Harvard College in 1902, and 
from the New York Law School in 1903. In the same year he was 
admitted to the New York bar. Much of his practice has been in 
connection with cases involving industrial relations, and he has been 
associated as counsel with the League for Industrial Rights, formerly 
the Anti-Boycott Association, since its inception. He is a member of 
the firm of Lanahan, Merritt & Ingraham, of New York City. 


STATEMENT OF FACTS 


In the year 1900, the firm of D. E. Loewe & Co., of Danbury, Con- 
necticut, manufacturers of hats, was conducting an “open” shop 
which made a profit of $24,000. In the year 1901, when the profit 
was $27,000, James Maher, an officer of the United Hatters of North 
America, began negotiations with Mr. Loewe to unionize his shop. 
On March 6, 1901, Loewe was informed that he would be compelled 
to unionize. On July 24, 1902, the agents of the Hatters Union again 
came to Danbury, and on the next day the 250 employees of Loewe 
went out on strike. The result was that the business suffered a loss 
in 1902 of $17,591, and in 1903 of $15,738, instead of making a profit. 

In May, 1903, the Anti-Boycott Association was organized in New 
York by Mr. Daniel Davenport. Being nearly driven into bankrupt- 
cy, Loewe applied to the Anti-Boycott Association for help in pro- 
tecting his legal rights. Suit for damages was begun in the United 
States Circuit Court at Hartford on August 31, 1903. The suit was 
instituted not against the Hatters Union as an organization, but 
against Martin Lawlor and 250 others, as individual members of the 
Union. Attachments were placed on the homes and the savings bank 
accounts of these members amounting to about $52,000. On demurrer 
to the complaint, a writ of error was taken to the Circuit Court of 
Appeals, Second Circuit, which in turn certified to the United States 
Supreme Court the question whether such a case, if proven, would 
come under the clause of the Sherman Anti-Trust Act which provides 
for three-fold damages. The unanimous decision of the court, deliv- 
ered by Chief Justice Fuller, February 3, 1908, held that boycott cas- 
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es came under the statute as conspiracies in restraint of trade (208 
U. S. 274). In this proceeding, Samuel Gompers, representing the 
American Federation of Labor, petitioned the court for permission 
to intervene on behalf of the Federation, and after the decision, 
Mr. Gompers sought to have Congress pass legislation which would 
exempt unions prosecuting boycotts from the provisions of the Sher- 
man Act. 

The suit was then tried in the United States Circuit Court before a 
judge and jury, beginning on October 13, 1909. It lasted nearly four 
months, and over 200 witnesses were called. The closing addresses 
by Mr. Merritt and Mr. Davenport printed herewith were made in 
this suit on February 3, 1910. Judge James P. Platt directed the 
jury to bring in a verdict for the plaintiff. They did so, assessing 
the damages at $74,000, which amount, under the terms of the stat- 
ute, was trebled to $222,000, plus costs and allowance for attorneys’ 
fees. This was on February 4, 1910. On March 7, 1910, Judge Platt 
denied the defendants’ motion to set aside the verdict. ; 

Appeal was then taken to the Circuit Court of Appeals, Second 
Circuit, on writ of error. On April 10, 1911, the judgment was re- 
versed by Judge Lacombe, Judges Cox and Noyes concurring (187 
Fed. 522), On January 15, 1912, the United States Supreme Court 
denied an application for a writ of certiorari (223 U. S. 729). Re- 
trial was then begun on August 26, 1912, and on October 11, a verdict 
of $80,000, which when trebled amounted to $240,000 with costs, 
was brought in. From this verdict, an appeal was taken to the 
Circuit Court of Appeals, Second Circuit, which resulted on Decem- 
ber 18, 1913, in the judgment being affirmed (209 Fed. 721). The U. 
S. Supreme Court affirmed this decision of the Circuit Court of Ap- 
peals, on January 15, 1915 (235 U. S. 522). 


MR. MERRITT’S CLOSING ADDRESS 


Your Honor and gentlemen of the jury, it would be my 
inclination to offer some preliminary remarks in regard to 
this case, and the importance of it would seem to justify such 
remarks, but I am under the embarrassment of having to con- 
gest into two short hours the evidence that has been taken dur- 
ing twelve weeks. I am therefore going to apply myself right 
at the opening to the facts that have been presented before 
you, and I want to say to the jury and to the Court that in every 
reference to the record and to any facts which I have gathered 
from the record I shall be conscientious to the best of my 
ability to not mislead you in the slightest degree, but state the 
facts as I have found them, both in the presentation of this case 
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and in the preparation of this argument; so that I hope you 
will have confidence although I do not turn to the volumes of 
testimony and read a given quotation to you, that I am setting 
forth to you with accuracy and without distortion the facts 
which appear therein. 

Before going into any general line of argument, I am going 
to read to you two pieces of evidence which have not been re- 
called to your minds since the middle of December, 1909, 
and these two pieces of evidence which are in a way the foun- 
dation stones of this case are uncontradicted,. undisputed and 
uncontested* in every particular. I refer you first to the in- 
terview which took place in the bedroom of the Groveland 
Hotel in the town of Danbury, where Mr. Loewe was invited 
to meet the national officers of the United Hatters of North 
America concerning the proposition to unionize his factory. 
After a considerable discussion concerning the feasibility and 
advisability of unionizing this plant Mr. Moffitt, apparently 
not encouraged by what Mr. Loewe replied to him concerning 
this matter, and apparently with his patience exhausted be- 
cause he had not been able to meet with immediate success in 
his arguments, turned to our client and said: ‘¢ 

“We have talked this matter over, we have endeavored to 
show. you that it would be to your advantage to unionize your 
factory, and we might just as well be frank with you; we have 
made up our minds that this factory is to be unionized and we 
hope to accomplish this thing in a peaceful way. However, 
if you don’t come in that way, we shall use our usual method 
to bring you in.” . 

We shall use our usual methods instead of peaceful methods. 
That is the compelling construction of that language. 

Then Mr, Loewe replied: “Mr. Moffitt, do you mean to say 
if I am not willing to unionize my factory that you will use 
force?” Mr. Moffitt answered: “Yes, Mr. Loewe; to be 
frank with you, we shall use force,” and then after a while—he 
hesitated, for even his domineering courage faltered before the 
threat he had made—he said as if to protect himself against 
some possible after-clap that might follow, “That is, we shall 
create such a demand for the union label that you will be forced 
to adopt it.” 
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Now, there were present at that meeting Mr. James P. Maher 
and Mr. Martin Lawlor, both of whom have been put on this 
witness stand and have not denied or modified or construed this 
in any other way than that in which it has been presented to 
you by Mr. Loewe. 

And there was also present at that meeting Mr. John Moffitt, 
who has not dared to shadow the door of this courtroom since 
this case started. And I want to say to you right at this point, 
gentlemen of the jury, that I had hoped when we undertook the 
trial of this case that it would be tried frankly and openly so that 
the full facts would be put before you and the whole truth of 
the matter might be known to every one, and you could give 
your verdict upon the full and open facts, but the truth of the 
matter is that the man who has had more to do with this than 
any one man, Mr. John A. Moffitt, although he has been within 
the jurisdiction of this court, has been in this very town of Hart- 
ford, and although he is at the head of the organization that is 
paying the bills of these attorneys, has not dared to enter this 
courtroom. I tell you there is something far worse in this 
case than you and I know; something far different than is 
dreamed of even in your or my philosophy. ‘They would never 
allow this case to go to you, gentlemen of the jury— 

Mr. Beach. 1 suppose we need not take exception to any of 
the remarks of counsel? 

The Court. Why, if you think he is going beyond the 
record— 

Mr. Beach. I except, then, to his statements that there is 
something far worse in this case than you and I know of. 

The Court. I don’t think Mr. Merritt ought to have said 
that, gentlemen, but I don’t think it will influence your minds. 
I hope it won't. I think, in his zeal, he went a step farther than 
he intended to himself and that is about all I can do to ask you 
not to pay any attention to any unusual statement that comes 
from plaintiff or defendants during the progress of this trial. 
I don’t think that Mr. Merritt appreciated exactly the force of 
that remark. 

Mr. Merritt. What I mean is this, gentlemen of the jury. 
You must know, as all attorneys know, that when they come to 
the presentation of a case in court, unless there is some strong 
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reason that will prejudice them in so doing, they will produce a 
witness who has made such vital, conclusive and important state- 
ments as Mr. Moffitt— 

Mr. Beach. I object to that statement. 

Mr. Merritt. Why didn’t they produce him concerning them? 
Mr. Moffitt, having charge of the agents, charge of the corre- 
spondence concerning what the agents were doing, why didn’t 
they produce him here? He had charge of Mr. William Brady 
and all these men employed and salaried by the union to spy on 
the shipments of Mr. Loewe, so that they could send these 
agents as their bloodhounds to Loewe’s customers and get them 
to cease doing business with him. Why didn’t they produce 
Mr. Moffitt to explain this? There is some reason and it is fair 
that you, gentlemen of the jury, should consider what that rea- 
son 1s. 

Mr. Beach. I except to that statement. 

The Court. I think his last statement is entirely proper, Mr. 
Beach: 

Mr. Merritt. Now, in this statement in that bedroom in 
which this man joined (pointing to Martin Lawlor) and that 
man joined (pointing to James P. Maher) by being present at 
the meeting and assenting to it, is the whole story of this com- 
bination and this conspiracy, which we allege and set up in this 
case. It is all proven right there without any further evidence 
whatsoever. We do not contend that each one of these defend- 
ants was personally making this attack on-Mr. Loewe at every 
point. We do not contend that they accompanied Daniel P. 
Kelly or William C. Hennelly to the Pacific Coast, or Felix 
O’Haire down into Richmond, Virginia, hounding after Mr. 
Loewe’s business, but we do contend that these officers and 
agents were acting in behalf of each defendant and for his 
benefit. 

In that connection, so that there may be no claim whatsoever 
concerning our position as to the individual liability or connec- 
tion of these defendants with this conspiracy, I will read to you 
the eighteenth paragraph of our complaint: “To carry out said 
scheme and purpose, the defendants have appointed and em- 
ployed and do steadily employ certain special agents to act in 
their behalf with full and express authority from them and the 


WALTER G. MERRITT 497 


other members of said combination, and under explicit instruc- 
tions from them to use every means in their power to compel 
all such manufacturers of hats to so unionize their factories ” 
(That allegation is taken directly from the constitution of the 
United Hatters of North America)—‘“and each and all of the 
defendants in this suit did the several acts hereinafter stated, 
either by themselves or their agents by them thereto fully au- 
thorized.” So that when these men, John Moffitt, James P. 
Maher, Martin Lawlor, Charles Barrett and John Phillipps, 
met Mr. Loewe in the bedroom of the Groveland Hotel where 
these things were said, the full combination and conspiracy for 
which every one of these defendants is liable was established 
and proved. 

And, then, to show you further the great interest that these 
attorneys have had to produce John Moffitt, if they had dared 
to produce him, I will read you the interview which is also un- 
contradicted and which he had with Mr. Loewe after the strike 
was called. I shall not read the whole interview. After talking 
over the question of Mr. Loewe’s employees, Mr. Moffitt said, 
“Mr. Loewe, you don’t know your people. I had a talk with 
them this morning. I told.them that I could not trust them. 
They wanted to know certain things. 1 told them that I was 
running this matter.” ‘That is uncontradicted. Then the inter- 
view continued, “You don’t know these people. You seem to 
think a great deal of them, but you are mistaken about them.” 
So that is another thing for you to think of. These men were 
called down to a meeting for the purpose of creating in their 
minds a state of dissatisfaction with their employer, and then 
the president of this union tried to get the employer to distrust 
the very workmen that he had expressed confidence in. Mr. 
Lowe replied as any man would have replied, “Mr. Moffitt, it 
takes a bigger man than you to say anything about these people 
in my presence. I won't have it. They have been with me too 
long.” Mr. Moffitt replied, “Why, I have got half a dozen afh- 
davits in my pocket showing that they have grievances against 
you:” Mr. Loewe said, “Yes, Mr. Moffitt, if you have any afh- 
davits in your pocket or anywhere that show my men had griev- 
ances against me that I failed to adjust, I want to see them, and 
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I won’t have another word to say.” (Another reason why coun- 
sel might have liked to produce Mr. Moffitt.) Mr. Loewe said, 
“T want to see them.” Mr. Moffitt said, “Well, I want to make 
a dozen full.” And that is the last we have even heard of these 
affidavits. Further on in the interview, when the discussion led 
up to the changes that might have to be made in Mr. Loewe’s 
factory if he unionized it, Mr. Moffitt said, “You wouldn’t have 
to change; as I understand it, your conditions in your factory 
are all right and they are very nearly like union conditions, so 
there wouldn’t be much of a change necessary.” Then Mr. 
Loewe argued with him further concerning it, and he added, 
“Mr. Loewe, that is all well and good, but we want to unionize 
your factory. You will consider that, for you must know that 
we have never lost a case and we are not going to lose this case. 
You must know, Mr. Loewe, that we spent $23,000 to get Roe- 
lofs.” Mr. Loewe replied, “Yes, you may have spent $23,000 
to get Roelofs, and you may spend more than that, but you will 
not get me, because I have considered this matter, I have been 
through it a year; I have had it before me-ever since you started 
a year and a half or two years ago and I know my duty—my 
duty is right there and I shall follow it.” 

Then at a later interview Mr. Loewe challenged Mr. Moffitt 
as he had challenged Mr. Maher to produce the payroll of any 
union factory making the same grade of goods which would 
compare favorably with his factory, and no such payroll has 
ever been produced. To use his exact language, he said, “If 
you can bring to me a payroll of any factory making a similar 
class of goods—that is, as good as ours—under union conditions, 
then I won’t have another word to say.” But it was not pro- 
duced. 

Now, gentlemen of the jury, I simply read these extracts to 
you as a foundation for my argument, and I propose now to 
start into it more generally. This is probably the greatest case 
of this kind the world has ever known. The responsibility which 
rests upon your shoulders is probably greater than you have 
ever borne before and greater than you will ever bear hereafter. 
I would not minimize it in any way. It is right that all of us 
should appreciate the gravity of the situation. If you, gentle- 
men of the jury, cannot bring us in a verdict on facts like this, 
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the firm of D. E. Loewe & Company must go out of business. 
There is the same organization, there are the same national 
officers, there is the same constitution under which they have 
been operating for years, and they have strengthened it still 
further in the convention of 1907, when these things were 
all ratified and confirmed. After these suits had been brought 
and these defendants here knew of the trouble that occurred 
which we complained of, at their convention of 1907 they added 
this provision to the constitution: “The General Executive 
Board shall, and they are hereby empowered to, employ agents 
to be placed on the road for the purpose of agitating for and 
advertising the union label of the United Hatters of North 
America, and to perform such other duties as may be trans- 
mitted to them by the Board.” 

There is the same organization, there are the same officers in 
the saddle of control, there is the same constitution under which 
all these things have been done to Berg & Co., Henry H. Roe- 
lofs & Co. and Loewe & Co. There has not been an attempt at 
reform. There has not been any change in any particular, and 
there are the same 200 defendants paying their moneys into the 
coffers of this organization to conduct this work which has been 
conducted in the past, and if you should bring in a verdict 
against the plaintiffs in this case it would be but the word to 
them to charge afresh upon our business. They would know 
that it was useless for any manufacturer to seek redress in a 
court of law from any damage of this kind. I tell you, gen- 
tlemen of the jury, and I tell the counsel for the defense when 
they argue in favor of the right to destroy this man’s business 
or put us out of business, that we will never strike our colors. 
You won’t get our client in your unlawful clutch, because they 
won’t unionize. We have nailed our colors to the mast. You 
can sink the ship, but the flag of liberty will still be flying. 

And I tell you further that the importance of this case tran- 
scends the question of existence of the firm of D. E. Loewe & 
Company. Mr. Loewe may stand up and fight this battle. He 
may do it in the spirit of the martyr Nathan Hale, and regret 
only that he has got one business to give to this cause, but after 
he has been wiped off the face of the earth with his business, 
what is to become of the rest? And as Mr. John Moffitt en- 


ters the office of the next concern that he wants to unionize 
and sits down to talk with them and the manufacturer et 
postulates that he does not want to do it, Mr. Mofittt will have 
one more argument to present to that manufacturer, He will 
say, it took $18,000 to get Berg, it took $25,000 to get Roelofs; 
Loewe put up a plucky fight, though he would not unionize, 
and it cost us $50,000 to put him out of business. New, in 
the face of these facts, what manufacturer would have the 
reckless courage to stand up? Why, there have been same 30 
or 60 concerns unionized since the day that Berg and Reelefs 
yielded, but every one on that Est of 30 or GQ was unionized 
before they met a Loewe who would fight. If the next mant- 
facturer to be approached knows that after giving almost ten 
years of his hfe to this fight, that after seeking the support and 
protection of the Federal Courts of this country, Mr. Loewe 
was finally obliged to abandon his business and Rquidate for 
the benefit of his creditors, what one would be so daring and 
reckless as to throw himself under that Juggernaut car for 
a sacrifice to this same cause? I tell you, gentlemen of the jury, 
the consequence of this decision, whether it be right or wrong, 
will go on down through posterity, working good er evil as the 
case may be. 

And there is still another aspect which shows you, gentle- 
men, the importance and significance of this case. I would have 
you disabuse your minds of any idea or impression that this & 
a fight between a man and the working people. This is not 
such a fight. This is a fight between one manufacturer and 110 
other manufacturers (and I am guing to call them hboyentt 
beneficiaries), combined together with 9.000 working people us- 
ing one trade mark and engaged in methods of preventing the 
sale of any hats that are manufactured or worked upon by any 
poor workingman that does not belong to this organization of 
9,000 or by any factory which does not conform ta the dictates 
of this man and that man (pointing to Lawler and Maher. Rt 
is not a smit based on controversy between Mr. Loewe and his 
employees, who have been harmoniously at work for him for 
many years. It is a case of a great monopoly of 110 boyentt 
beneficiaries working in common with 9.000 working people 
and seeking to prevent the sale of any hats made by manufactur 


500 FAMOUS JURY SPEECHES 


Mit PA : 
it. 0» reagites Be White ft lilt GEE AL ip OL SLL 
ties bee at Seat. “te Hite, atl, Wel ele te AEDS te 
‘waka waite. Vite ttt Cit lt LP Sete # 


502 FAMOUS JURY SPEECHES 


tion which were submitted to the membership of that organi- 
zation and authorized by them. ‘The statement says, “The 
label could never have obtained its position of usefulness in 
extending sales but for that pressure applied by the man- 
agers of the label through means which the courts have just 
pronounced illegal. It will never again be possible to coerce 
manufacturers by such means as were employed in 1893.” 
Now, I think, that settles by overwhelming evidence the fact 
as to whether the great majority of these manufacturers were 
coerced into this business, and many have taken the witness 
stand and under the suggestive and leading questions of defend- 
ants’ counsel as to whether they unionized their factory volun- 
tarily or by coercion, have testified that it was voluntary, and 
then followed it by testimony that they unionized it because 
they had to have the label in order to sell their goods. In so 
doing, they simply stultified themselves and proved our side of 
the case. 

Now, the Supreme Court of the United States, probably the 
greatest judicial tribunal in the world, has decided by a unani- 
mous decision that if we can prove the facts set forth in this 
complaint of ours we are entitled to a verdict from you gentle- 
men for $80,000 damage. This Supreme Court has had many 
cases before it under this same statute, but there are few, if 
any, where the wrong or right of the case was so firmly estab- 
lished that they rendered a decision by a unanimous report, 
as they did in this case. And it is because of the undoubted 
wrong of the acts set forth in this complaint. It is because the 
things set forth in this complaint are a great menace to this 
country, that the Supreme Court and all its members had no 
doubt as to what should be their decision. 

Now, this is the same statute under which prosecutions are 
being brought against the coal trust, the sugar trust, the Stand- 
ard Oil Company, and others. And the reasons why they come 
under the same statute are because the principles underlying this 
combination are the same as the principles underlying those 
combinations. The Standard Oil Company says to the in- 
dependent refiners in Pennsylvania, “We don’t want competi- 
tion; we don’t want you to cut prices. You must come into our 
combination or you will be put out of business.” And so the 
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United Hatters of North America, speaking for their nine 
thousand members, dealing with the one hundred and ten boy- 
cott beneficiaries who employed them, said to Mr. Berg, “We 
don’t want your competition, you have got to come into this 
unlawful combine or we will put you out of business”; so 
they said to Mr. Roelofs; so they said to Mr. Loewe. It is 
the same hue and cry of a mighty monopoly preventing any 
goods reaching the market that are not put forward by this 
combine of 110 manufacturers. We are here fighting the guer- 
illa warfare carried on for the benefit of and in behalf of those 
110 union manufacturers, and the unions feel that if they can 
prevent any hats reaching the market that do not bear their 
little passport they will be able to get higher wages for the 
working people and higher profits for the employer. As for 
the man who works at the bench as a brother workman in any 
factory where they do not use the union label, he will find that 
the jobbers of the country dare not carry his goods, or if they 
are sold to the retailers of the country they will not dare handle 
them. Now, this is the same principle which underlies those 
monopolistic capital trusts, and it is that identity of principle 
which led the Supreme Court to decide that this complaint 
stated a cause of action under the Sherman Anti-Trust Law. 

And before leaving this point, the two things which I would 
have you bear in mind are these: When counsel are arguing to 
you about the right to do the things set forth in the complaint, 
simply ask them in your minds whether we have proved that 
complaint, for there is not an essential allegation in it that has 
not been proven, and your sworn duty is to bring us a verdict 
if you believe that is so. And, then, do not forget this one 
query, when they attempt to befog the issues by eloquence in- 
viting sympathy for the working class. Do not forget to put to 
them this inquiry in your minds at that point; do not forget this 
if you do not remember anything else in the case: What is 
to become of the 50 per cent. of the workingmen in the hat- 
ting trade that do not belong to your organization? Haven't 
they a right to earn a livelihood without paying tribute to you 
people? All they ask for is fair play. 

Now, gentlemen of the jury, I turn you back to the machinery 
by which this wrong has been wrought against us. In 1896 the 
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American Federation of Labor had already been in existence 
some ten years and the United Hatters of North America decid- 
ed to affiliate with them. At that time, and, in fact, from the 
very foundation of that organization, it had a constitution pro- 
viding for boycotting—providing for the things which are 
forbidden in this case. Mr. Gompers, speaking for that Amer- 
ican Federation of Labor, together with certain other officers 
of that Federation, filed in this case at the time it came before 
the United States Supreme Court for a hearing, a petition 
of intervention, wherein he set forth with most delicious frank- 
ness the wrongful purposes of their Federation, and I will read 
you from that petition to intervene. 

“The petitioners” (speaking for the American Federation of 
Labor) “are financially and otherwise interested in the decision 
of the above entitled case, and that a decision herein in favor 
of the plaintiff in error would seriously obstruct and hinder the 
said American Federation of Labor, petitioner, in carrying out 
the purposes for which it was organized.” 

And, going on: “The constitution of said American Federa- 
tion of Labor makes special provision for the prosecution of 
boycotts, so-called, when instituted by a constituent or affiliated 
organization as is described in the complaint. That under the 
provisions of said constitution, many so-called boycotts have 
been, and several are now being, prosecuted by petitioner pur- 
suant to approval of its Executive Council.” So in 1908, 
Mr. Samuel Gompers and his associates, by a formal statement 
and admission in court, advances as a reason why he should be 
allowed to come in and intervene in this case, the confession 
that the constitution of the American Federation of Labor pro- 
vided for the things which the Supreme Court has subsequently 
held to be unlawful in this case; that the constitution of the 
American Federation of Labor was formed for the purpose of 
boycotting, and that a decision against said boycotting—a deci- 
sion forbidding the things which the Supreme Court has since 
held to be unlawful—would seriously obstruct and hinder the 
said American Federation of Labor in carrying out the pur- 
poses for which it was organized. That is only one piece of 
evidence in regard to the illegality of this American Federa- 
tion of Labor. 
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In reply to an article which was written by myself in 1902, 
Mr. Gompers said he begged “to state to Mr. Merritt and his 
_ fellow sympathizers that the American Federation of Labor will 
never abandon the boycott,” and, he added, “it may spell ruin 
and bankruptcy to the boycotted, but what of it?” What ruth- 
less cruelty! It was immaterial to him that it spelled ruin and 
bankruptcy to the boycotted. He speaks of it as glibly as Mr. 
John Moffitt did of the $250,000 damages he had caused H. H. 
Roelofs & Co. in his boastful report to his members. 

Now, that is the organization with its organizers throughout 
the length and breadth of this land, which are reporting again 
and again that the boycotts of the American Federation of Labor 
were being pushed; that is, the organization with which the 
United Hatters of North America became affiliated in 1896. 
They are, therefore, bound by the constitution and by-laws of 
that organization, and, as I hope his Honor will charge you and 
believe he will charge you, when it was put into the constitution 
and by-laws of the United Hatters of North America that they 
should affiliate with the American Federation of Labor and 
when the means by which they should nominate and elect 
delegates to the American Federation of Labor was put into the 
United Hatters’ constitution, then every member of the Unit- 
ed Hatters of North America became bound by the acts of this 
boycotting machine and became liable, each and every one of 
them, for any wrong, any damage, any injury that was inflicted 
by the employment of any of those methods. And the officers 
of the United Hatters also signed a certificate of affiliation 
agreeing to be bound by that constitution and by those by-laws 
and by its usages, and when they affiliated their union with the 
American Federation of Labor and by their duly authorized 
officers, in pursuance of the provisions of its constitution, af- 
fixed its signature to a paper of that kind, they became co- 
conspirators in a case like this, and all the testimony of igno- 
rance can’t save them. 

But the United Hatters of eth America had a purpose in 
joining this organization; they had already been engaged in this 
work to compel manufacturers throughout the country to run 
union factories and to use the union label, and no sooner did 
they affiliate, in 1896, than Mr, Phillips introduced a resolution 
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to the convention of the American Federation of Labor, which 
was duly passed, calling upon all members of that great Federa- 
tion to buy no hats except they bore the union label. Now, they’ 
joined that organization in order to employ its facilities in assist- 
ing them in more effectually carrying out this great work of 
compelling hat factories throughout the length and breadth 
of this country to become unionized. 

The question of liability of these defendants for every act 
and word of Mr. Gompers, while pursuing the purpose of this 
organization, and for every act and word of Mr. Moffitt and 
Mr. Maher and of Mr. Lawlor, while pursuing the purposes of 
their organization, is one that I wish to elaborate on at the very 
closing, but I call to your attention this fact at this point, that 
the relation of each individual member to Mr. Gompers or Mr. 
Morrison, the secretary of the American Federation of Labor, 
and to every act of that Federation, is exactly the same as their 
relation to Mr. Moffitt, Mr. Lawlor, and to Mr. Maher. Once 
every three years they elect delegates to the convention of the 
United Hatters of North America, who are authorized and em- 
powered to elect officers. Once every year, under the constitu- 
tion, they elect delegates to the convention of the American 
Federation of Labor, who are empowered to elect its officers. 

I do not care, for it is immaterial to this case, whether they 
went to that convention and took part in that election or not. It 
was their privilege, it was their opportunity; their constitution 
provided for it and they are bound by the terms of their con- 
stitution, There would be nothing done; there would be no 
Samuel Gompers elevated to the position of power that he now 
occupies were it not for the acts of two million men who are in 
a similar position to these two hundred defendants. ‘They can- 
not escape the responsibility by staying at home, blindfolding 
their eyes, and stuffing their ears. When they joined that organ- 
ization, they were bound by what that organization does in fur- 
therance of its purposes, and the court, I believe, will so charge 
you. That is the reason I am directing your attention now to 
what the American Federation of Labor was doing. It is im- 
material to us whether or not the American Federation of Labor 
ever put Mr. Loewe on the unfair list. The material point here 
is there was a great machine, going throughout the,length and 
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breadth of the land, and all its facilities were marshalled and 
lined up against our clients. Now, when Mr. Phillips intro- 
duced his resolution in the convention of the American Federa- 
tion of Labor in 1896, that was but the first step in the co- 
operation that they were going to carry on between the Ameri- 
can Federation of Labor and the United Hatters. In 1898, 
when they got into the difficulty with Mr. Berg, they immediate- 
ly went to the very next convention of that American Federa- 
tion of Labor and passed a resolution, the true significance 
of which is almost difficult to grasp, agreeing not to deal with 
any jobber or any retailer or dealer of any kind that handled 
any goods that did not bear the union label. ‘There is no ques- 
tion as to why the United Hatters united with the American 
Federation of Labor. It was because they felt that they could 
employ that machinery to expedite the matters they had set 
about in creating this great monopoly, and they in turn agreed 
to help the other unions affiliated with the American Federa- 
ion of Labor so far as they were able in conducting their 
boycotts. Now, this co-operating has been going on ever since 
1896.. The United Hatters of North America, paying money 
which came out of the pockets of these 200 defendants and 
others, to support this boycotting machinery which was carry- 
ing out the boycotting purpose of the Federation’s constitution ; 
year after year electing delegates to the conventions of the 
American Federation of Labor, year after year these delegates 
serving on committees of the American Federation of Labor— 
such as boycott committees, label committees, committees on 
President’s report, etc-—and every one of these defendants was 
responsible for this co-operation because he was supporting it 
and making it possible for it to continue. 

I think I will take you through the Berg trouble, but I will be 
brief. When trouble was created in that factory, the first thing 
they did, as I have said, was to turn the batteries of the Ameri- 
can Federation of Labor against all non-union goods and more 
particularly the goods of F. Berg & Co. But they were not sat- 
isfied with that. ‘They did whatever they could to prevent 
this factory from engaging in the business of manufacturing 
hats, as well as preventing the sale of its hats. After the men 
were out on strike, some thousand men came from another 
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organization and wanted to go to work there, and the United 
Hatters, regardless of every interest of its organization, imme- 
diately took this thousand men into their organization to keep 
them from working in Mr. Berg’s factory. Then they picket- 
ed the factory and, as they said, every line of approach to the 
factory was manned, ‘Then men brought in from different 
places, Pennsylvania, Fall River, New Jersey, were met at the 
station and turned back, I don’t know by what means, from 
going to work in that factory, although undoubtedly they had 
been brought there at the expense of F. Berg & Co. Then 
the employers, finding themselves crippled, finding practically 
every labor port blocked, turned to their friends in the trade to 
help out the business, and went to a neighbor, Austin & Drew, 
in Orange, and got them to manufacture hats for them, or finish 
them up, or do some work on them. The union went to Austin 
& Drew and said, “You are doing work for F. Berg & Co. If 
you don’t stop we will take the label out of your factory.” 
According to John Moffitt, the label for this reason was taken 
out three times. Then they undertook to have their hats sold 
by the Volk Hat Company of Norwalk, in connection with union 
hats made in the Volk factory. Mr. Maher and others went to 
Norwalk and took the label out of that factory and would not 
restore it until the Volk Company had agreed not to sell the 
goods of F. Berg & Company. Then the factory was successful 
in having some work done in what they call buckeye shops 
in New Jersey, being small shops which some of these witness- 
es have seen fit to cast slurs upon. And the union, having ob- 
tained information of that fact, in some way brought about 
the discontinuance of that sort of practice. But despite these 
efforts, Mr. Berg must afterwards have got some employees. 
I don’t know how he did it in the face of all that opposition, 
but he must have got employees, for they undertook to boycott 
him throughout the whole length and breadth of the land, 
employing the whole machinery of the American Federation of 
Labor to do it. They levied a special assessment of two per 
cent., and the delegates went around from one local to the other 
to try and convince the various locals of the United Hatters that 
they should support this special assessment for the purpose of 
sending agents upon the road. I will read you the report which 
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was made to one of these local unions, as to the reasons which 
were advanced why they should support this two per cent. as- 
sessment to help ruin the business of that concern, “Mr. Daniel 
Brady, of Orange, addressed the meeting. He said that when 
they entered the strike it was the intention to force Berg & Co. 
fair,” 

I want you to follow this, gentlemen of the jury, particularly 
because later on it sets forth exactly what took place in the 
Loewe factory after the strike took place. It shows that all 
these men were cognizant of the damage and destruction that 
was worked in the factory by taking away the men as a whole. 

“fe said that from the evidence he had received when he 
left Orange he was convinced that they were right and Berg & 
Co, will be forced to make their factory fair or go out of busi- 
ness,s There are six men on the road working on the Berg & 
Co, hats. When he worked in Berg’s, he said, they turned out 
2,100 dozen hats a week, and his profits were $30,000 a year, 
which is 5 per cent. on a business of $00,000 4 year. The rec- 
ord for the past week was 69 dozen a day, or 483 for the week. 
It took 115 dozen a day to pay the running expenses of the Berg 
& Company plant. He said he was satisfied that Berg & Com- 
pany was beat. There were 57 ‘practical finishers in the factory 
and the rest were learners, and the practical men were employed 
fixing over what the others had spoiled. That Berg had given 
orders to the foreman to press down on the men and get better 
work and, as the floorwalkers expressed it, the hats were coming 
back like an army of ants.” 

Now, Mr. Moffitt in his report says that after these things 
were done, after this 2 per cent. assessment was levied (and he 
got I don’t remember now how many thousands of dollars for 
the sole purpose of sending agents on the road to interfere with 
the business of these men), that he had obtained information as 
to the shipments of F. Berg & Company and he directed his 
agents, or bloodhounds as I am going to call them, to chase 
down the customers of F. Berg & Company in every single place 
where they did business, as his information secured by his spies 
would indicate. And these agents, just like Martin Lawlor, 
went out armed with this information and visited the various 
dealers that handled the goods of F. Berg & Company, and 
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when they went to dealers they didn’t say, “Do you handle any 
non-union goods?” ‘They said, “Do you handle the goods of 
F. Berg & Co.?” And so they went from customer to cus- 
tomer, and Byrne, as I recall, reported from San Francisco that 
he had succeeded in ridding San Francisco of scab hats. The 
Georgia State Federation of Labor put Berg & Co. on the unfair 
list and the various unions affiliated with the American Feder- 
ation of Labor were employed in each locality to concentrate 
their forces against any jobber or any retailer who did not con- 
form to their requests. In all, on account of this Berg strike, 
sixteen hundred men were taken into the union to keep them 
from seeking work there and $18,000 was spent to unionize the 
factory. And do not forget, when it comes to the question 
of whether these agents were advertising agents or whether they 
were boycotting bloodhounds, as I call them, that the charges 
for their salary are*put in the report of Mr. Moffitt relating en- 
tirely to the Berg strike itself, and not put in any report con- 
cerning advertising. Do not forget, further, while I am on 
that point, that the expenses of agents are put in the Defense 
Fund, employed on strikes and lockouts, while the question of 
advertisement.and the cost of advertisement is put in the Na- 
tional Fund proper. That does not look as though these were 
advertising agents. I tried to get the reports ‘concerning the 
strike of Henry H. Roelofs & Co. Mr. Maher told me there 
was such a report, the same as there had been a report in con- 
nection with the Berg case, and that it was submitted by Mr. 
Moffitt. But he has never found it. Yet, I will guarantee you 
if it were produced you would find the same thing true in the 
Roelofs case that you do in the Berg case—that the expense of 
these agents was not. charged off to advertising, but was 
charged off in the Defense Fund, as in the Berg case, and that 
Mr. Moffitt’s special financial report of the Roelofs strike would 
include them under the head of the expense of the Roelofs fight. 

Now, here is the situation. I am not going through the 
Roelofs strike, for I haven’t time. There was more fighting in 
Mr. Roelofs’ strike than there was in the Berg. Every. one of 
these agents had special information concerning Mr. Roelofs’ 
shipments, as is stated in Mr. Mofftt’s report, and the reports 
of the agents indicate that they went about the country enlisting 
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the assistance of the various unions affiliated with the American 
Federation of Labor, employing that whole machinery to help 
them accomplish their purpose until, driven to it by the fact that 
bankruptcy faced him, Henry H. Roelofs did something which 
we won't do—he yielded; he became a part of this unlawful 
combination. Now, here is the condition on the eve of the 
Loewe strike. This co-operation had been going on for six 
years between the United Hatters and the American Federation 
of Labor. The very men who were employed by the United 
Hatters of North America as agents to do this work were recog- 
nized as the official organizers of the American Federation of 
Labor, so that when they went from town to town, from com- 
mercial icenter to commercial center, they were not in a position 
to merely request the assistance of the local unions, the city 
coumcils of the State Federation, but they were in a position to 
command their assistance as officials and organizers of the 
American Federation of Labor. 

And here is this machine as Mr. Lawlor described it at the 
date of the commencement of the Loewe trouble with 25,000 
local unions scattered throughout the country. It staggers the 
imagination—the pocketbooks of two million men supporting 
this work. There were 529 city councils, each city council com- 
prising in its membership all the unions of the particular city 
in which it existed, so that at a moment’s notice the full force 
and effect of the combined membership of all the unions affiliat- 
ed with that council could be brought to bear against any dealer 
by having a committee call upon the dealer from the council 
at the request of some representative of the United Hatters of 
North America who was also an official of the American Feder- 
ation of Labor. And, then, there were 29 State Federations, 
and these State Federations include every single union, unless 
it were perhaps railroad unions, in a particular State, so that 
the whole force and power of all the unions in that State could 
be turned against any jobber, retailer, manufacturer, or who- 
ever it might be that did not conform to their wishes and cease 
dealing with the particular manufacturer with whom they were 
having difficulty. And, in addition to that, there were 1,100 
organizers, each one reporting back from time to time through- 
out the length and breadth of this country, from’ the various 
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commercial centers in which our clients and other manufac- 
turers sell their goods, that the boycotts of the American Feder- 
ation of Labor were being pushed. 

Now, that is the great engine of destruction that was in 
existence on the eve of this trouble in 1902. It had its grinding 
mill in every single trade center, so that any man who had the 
temerity to refuse any request of theirs which they were de- 
termined to have granted stood no chance to maintain his busi- 
ness relations if it were turned against him. Why, gentlemen 
of the jury, I don’t believe in the history of civilization there 
ever was such an organization, so intricately adjusted, so care- 
fully organized, with wheels within wheels, so that it could be 
applied with the greatest expedition and with the greatest effect 
to sweep before it any one who got in its way. And when Mr. 
Kelly and Mr. Hennelly, Mr. O’Haire, Mr. Byrne and. Mr. Mur- 
phy, and all who are called organizers of the American Fed- 
eration of Labor, in the American Federationist for 1902, 
started upon their dirty work, they were in a position to com- 
mand the assistance and aid of every one of these unions to help 
them in accomplishing their end. This was the situation on the 
eve of the Loewe strike, when the officers of the United Hatters 
came to Mr. Loewe and asked him to unionize his factory. 

It is perhaps immaterial to ‘point out how these negotiations 
first commenced. Mr. Maher came to see Mr. Loewe in No- 
vember, 1900, which would not be so very long after they had 
unionized Mr. Berg, and then he reported back to his General 
Executive Board as having made up his mind at that time to 
carry the matter to a conclusion sooner or later. And he gave 
his report to the board so that they understood he was going 
to carry it to a conclusion. They approved of what he was 
doing and encouraged him to go ahead. The time slipped by 
with one delay or another, until March 6, 1901, when these men 
met Mr. Loewe and told him they were going to employ their 
usual methods instead of peaceful methods, that they were going 
to force him to unionize his factory; and Mr. Loewe left with 
the understanding that he was going to consider the matter and 
write them. And I think on March 20 he had a further inter- 
view with Mr. Maher and Mr. Lawlor. You remember Mr. 
Maher didn’t recall that meeting at all until I finally led him to 
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recall that there was a meeting but he didn’t remember anything 
that had taken place at it. And then Mr. Loewe, after discuss- 
ing with them the meaning of the constitution and by-laws, and 
negotiating as to whether it was advisable or not to unionize 
the factory, wrote them on the 22d day of April, 1901, that 
splendid reply which closed, “Firmly believing that we are act- 
ing for the best interests of our firm, for the best interests of 
those whom we employ, and for the best interests of Danbury 
by operating an independent or open shop, we hereby inform 
you that we decline to have our shop unionized, and if attacked 
shall use all lawful means to protect our business interests.” 
Now, why didn’t the trouble happen then when Mr. Loewe gave 
his final reply? Why didn’t they call the-men out then for the 
same reason that they called them out July 25, 1902? Mr. 
Maker said that he and Mr. Barrett had decided July 25, 1902, 
‘that if Mr. Loewe would not unionize, union men ought not to 
work for him. Why didn’t they do it April 22, 1901, when they 
got that final, definite, decisive refusal to unionize? If they 
had in mind that no union man should work for him when he 
refused to unionize, why didn’t they icall them out then? I will 
tell you why. On the 19th day of April the men were out of 
the Roelofs factory. ‘Three days before Mr. Loewe wrote that 
splendid answer the men were out of Mr. Roelofs’ factory, and 
those men who were operating the United Hatters of North 
America felt that they could not conduct successfully two fights 
at the same time, and so Mr. Loewe never heard another word 
from them until over a year after that. 

Now, see the connection with the termination of the Roelofs 
fight. On the 19th day of July, 1902, Mr. James P. Maher, 
Martin Lawlor and John Moffitt, and others, were in Phila- 
delphia and affixed their signatures to the document which show- 
ed that Henry H. Roelofs & Co. had been coerced into sub- 
jection. Five days after that Mr. Maher gave his orders to call 
a meeting in Danbury in order to have the men come out of 
Mr. Loewe’s factory during that period of time instead of being 
ordered out before, and these events which followed are the 
things that Mr. Maher had in mind when he said he meant to 
exhaust all means to accomplish this end. ‘That is his testimony, 
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that he made up his mind in advance to unionize Mr. Loewe’s 
factory, and that he meant to exhaust all means in his power 
to accomplish that end. 

Now, gentlemen of the jury, there can’t be any doubt in your 
minds, I believe, as to who caused those men to come out of 
Mr. Loewe’s factory. The idea of unionizing it originated 
in 1900. Nothing was done about it until 1902. These men 
did not stay there unless they were actually satisfied.’ Mr. 
Maher states that he could not name a single man in Mr. 
Loewe’s factory who had ever asked him to unionize it. Now, 
as to how it originated there can be no doubt, and as Mr. Maher 
himself testified that he called them out in furtherance of a plan 
and scheme they had entered upon in these previous meetings 
of the General Executive Board to unionize that factory, the 
only question is how much influence was brought to bear against 
these men to get them to leave. There is no question but what 
they would have stayed there if Mr. Maher had not come to 
town the day before. ‘That was no mere coincidence. The 
only question is, how much influence was brought to bear, and 
I want to say to you that I believe under the testimony in this 
case the court will charge you that it is immaterial whether they 
were coerced or persuaded to come out; whether it was due to 
a frown or a smile; whether they were asked or whether they 
were ordered; it was part of the combination to prevent Mr. 
Loewe manufacturing and selling goods for interstate com- 
merce, all of which had been ‘planned at least as early as March, 
1901, when they agreed to employ their usual methods, and 
being a plot in furtherance of that combine, it is immaterial to 
what extent influence was brought to bear and whether they 
were coerced or persuaded. ; 

Gentlemen of the jury, you cannot believe, I am sure, that 
these men came down there voluntarily and willingly. They 
were summoned down to a meeting at the beginning of the busi- 
ness day, which is contrary to the usual practice when you want 
to talk matters over and discuss them at a union meeting. You 
cannot make me believe that every man went down there will- 
ingly ; that there was not a single one of them but what would 
have liked to have gone on earning that day’s wages for his wife 
and children. You can’t make me believe that unanimity or 
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concerted action comes from any slight influence or persuasion. 
These men went down there knowing that it meant trouble when 
they were called out at the beginning of a business day; they 
went to the hall like fearful men upon a fateful summons. 
They went down there because one of the three men who hold 
the control of the employment of the men in the city of Dan- 
bury in the palms of their hands ordered them to come. ‘These 
defendants, many of them, have taken the stand and said that it 
was necessary to belong to the hatters’ union in order to earn 
a livelihood in the city of Danbury, and for this reason those 
who are dependent upon their trade would not dare to disobey 
the order of James P. Maher or any other national officer of the 
organization which controls the employment of men in nearly 
every factory in the city of Danbury. There is not a man em- 
ployed in a union factory in Danbury but what is employed by 
the grace of that organization. If their employer had directed 
them to go down to that meeting, wouldn’t they have gone for 
fear that they would lose their employment? When the head of 
the union which controls their employment says “Come,” would 
they dare to stay behind? 

Now, let us see what took place at that meeting. Were 
these men consulted as to whether the factory should be union- 
ized? Notso. Mr. Maher attended the meeting and directed 
them as to what they should do. He says, “We unionized Berg, 
we have unionized Roelofs, and it will be but a few days before 
we get Mr. Loewe.” And my friend should have put in his 
complaint that one of the means by which they got these men 
out of Loewe’s factory was not only coercion but fraud, for 
these men supposed that they would be only a few days out of 
employment if they obeyed the orders of Mr. Maher, as the 
factory would be unionized, and that on the other hand they 
would be forever out of employment if they didn’t obey his 
orders. ‘They never doubted his success. Why should they? 
Mr. Berg had put up a plucky fight; Mr. Roelofs had put up 
a plucky fight. He pointed that out to them as evidence of the 
statement that he would win with Mr. Loewe, and why should 
any man doubt it? 

So they saw it in just this way: that in a few days the 
control of the men in the employment. of D. E. Loewe & Co, 
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would be in the hands of these men who controlled the men in 
all the other union factories. What, then, does Maher dor He 
calls their attention to the fact that the union men are the only 
men that have any show in Danbury and that the non-union man 
has but a small chance to earn his livelihood. He attempted to 
testify that the men made a motion to go out. On cross-exami- 
nation he said he was not quite sure about that, but he still 
thought that was the case. Well, that can’t be the case. There 
are four witnesses against that; Mr. Hugh Shalvoy said that 
the vote was simply as to whether they would have a right to 
return and finish up their work. There was no discussion as 
to whether they should come out. ‘That was settled. Mr. 
Floyske, one of their witnesses, said that some one spoke up and 
said, “How about going back to work and finishing it?” Mr. 
Goos said he was uncertain as to his privilege to go back to 
work for Mr. Loewe and he asked Mr. Charles Barrett if he 
would be allowed to go back, and he said some one spoke up 
after the meeting and asked Mr. Maher if they couldn’t go back 
and finish up their work, and that he was still left in doubt con- 
cerning their position after he heard Mr. Maher’s answer, so he 
asked Mr. Barrett as to whether or not he was to go back to 
work, All these witnesses are contradicting each other; Mr. 
Goos, Mr. Shalvoy and Mr. Maher all disagree on another point. 
Mr. Shalvoy says, “I stood next to Mr. Maher where I could 
hear everything he said at the first meeting and he didn’t men- 
tion Berg’s or Roelofs’, but he did mention them in the second 
meeting.” Mr. Goos said that he did mention Berg’s and Roe- 
lofs’ inthe first meeting. Mr. Maher said he mentioned them in 
both meetings. I tell you, when your recollections are not fresh, 
when your stories are uncertain, you can’t expect three or four 
men to agree. Mr. Floyske says, “I knew every single man in 
that room as a finisher,” and adhered to it after I pressed him 
on that point with several questions. We all now know by the 
overwhelming testimony that there were both finishers and 
makers in that room. Martin Lauf said they held separate 
meetings for finishers and makers because it would be too 
crowded. Now, the testimony of none of these men is reliable. 
James P. Maher said, “I am not sure what I said to the various 
groups of men that I-might have spoken to after the meeting 
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disbanded.” But don’t you believe that what Mr. Goos told 
Mr. Loewe right after the meeting and Mr. Loewe testified to 
was true in all points? Remember this: Mr. Goos came back 
fresh from that meeting, when his recollection was clear, and he 
testified that he told Mr. Loewe everything that he remembered 
at that meeting. He now swears that he didn’t tell Mr. Loewe 
of the things that Mr. Loewe testified to, but you could see by 
the way he shifted on that witness stand concerning his story 
so that it took me half an hour to get him to say that Mr. 
Maher was putting forth these arguments to induce the men to 
stay out, that he was not a frank witness. And so it was with 
all the rest of them. They are all contradicting each other. 
But the story as it came back to Mr. Loewe—at that time he was 
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anq is reliable. Mr. Maher said he did not regard the Loewe 
matter as of any consequence or importance at the time and 
had forgotten these things. So there are many things he does 
not remember, all that which actually took place. But Mr. 
Loewe did not manufacture these things, and counsel proving 
this did not icross-examine him concerning them, for the reason 
that they felt that his recollection was true and his story was 
plain. You know well enough counsel examines a witness whom 
he thinks is not telling the truth, but when the witness tells a 
plain and truthful story he does not cross-examine him, and 
that is the reason that defendants’ counsel didn’t cross-examine 
Mr. Loewe as to this or any other stories that he has told con- 
cerning these interviews with the national officers. They 
haven’t dared do it, because they know his story stands on a 
rock foundation, and I was astonished myself at the distinctness 
and clearness of this man’s recollection. It seemed to me almost 
incomprehensible until I realized what a great crisis it was in his 
life. And so his story as to what took place is worth more 
than four contradicting witnesses on the other side, many of ° 
whom admit most of the things that he said but simply deny as 
to all the minor ones. 

So when Loewe testified that his employees were practically 
coerced to strike, according to the statement of Mr. Goos’ story, 
it seems to me_ the testimony rested on a rock foundation. 
~ Now I want to say right here in connection with Mr. Loewe, 
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that here is a man who has been dealing with 250 employees, 
dealing with hundreds of customers throughout the country, 
and counsel driven to the very limits of desperation to find some- 
thing on which they can defend this case have not been able to 
produce a thing which would shake his story or in any way 
throw any doubt on his veracity or show any complaint of any 
single one of these 250 employees-of Mr. Loewe, or show 
that Mr. Loewe had ever abused them or treated them wrongly. 
I think it is the most remarkable case I ever knew. I don’t dare 
hope that I will ever come into court again and represent a man 
whose life has been so free from blemish, a man so prominent 
that he is coming in contact with hundreds of people, and yet 
the counsel for defense in a great case like this hunting for some 
sort of evidence as a defense, have not been able to find a single 
thing against him. I have lived in the town, was born in the 
town, where he has lived, and have been brought up with him, 
and I listened to much of the testimony concerning his early 
tribulations as an employee for the first time as to how he 
worked his way to get established in his business, and I felt 
proud to come into this court and stand for him. And I think 
the testimony of such a man is absolutely more trustworthy than 
the testimony of a lot of contradiicting uncertain witnesses, such 
as they have produced. And furthermore, the very plausibility 
of Mr. Loewe’s story must have impressed itself upon you. As- 
sume that some timid employee, afraid of losing his place came 
up to Mr. Maher at that meeting and said: ““Mr. Maher, sup- 
pose Mr. Loewe gets a lot of non-union men?” would not Mr. 
Maher have said, “Why, it won’t do him any good to fill his 
factory with non-union men; we have got our agents on the 
road.” Don’t you think it is likely that Mr. Maher said it? 
And then Joe Haigh took the stand here and testified that 
Mr. Barrett had said, and Mr. Maher nodded his head and 
sanctioned it, “that if the men didn’t come out it would mean 
five hundred or a thousand dollars fine, or losing their card en- 
tirely,” or, to paraphrase it, losing their chance to earn a living 
in Danbury. Isn’t that plausible? Hadn’t they been fining men 
five hundred or a thousand dollars for going foul, as they call 
it? How did all those facts spring into the air? Are you going 
to believe they were fabrications by Mr. Haigh or fabrications 
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by Mr. Loewe? As against any man in the machinery, prac- 
tically, of that organization? Do you think they dreamed them? 
Curiously enough, their testimony corresponds with actual facts 
concerning the internal workings of the union which they could 
not have accurately manufactured. You certainly don’t think 
that they lied. 

I want to say here further that there were six defendants, 
and union men, put on.the stand by defendants and examined, 
who were present at that meeting; and they were not asked a 
word about what took place. With every single finisher and 
maker in Mr. Loewe’s factory being now a union man under 
their control, and there being about one hundred and fifty of 
them that left that factory, they produced a paltry eight or ten 
to prove what happened. It is fair to believe, out of respect 
for counsel, that they have carefully examined each single man 
that they could reach who left that factory. They didn’t do 
their duty unless they did, and after they had got through ex- 
amining them they produced the testimony of some eight or ten 
of the 150 men who left. We do not want to know why eight 
or ten men left; we want to know why the hundred and fifty 
left. It wouldn’t have damaged us to any great extent to have 
had eight or ten leave. Why didn’t these men who were under 
the jurisdiction of this organization, which exercises such a 
tremendous force over their lives and destinies, come here and 
testify? Again I say to you that I regret the fact that we have 
not had a more open and frank presentation of the case. Why 
didn’t they produce Ed. Donnelly, who gave them notice of this 
meeting, who Mr. Loewe says came down to him in 1901, and 
was so well satisfied with the factory that he didn’t want to go 
to any other factory? Why didn’t they produce O’Hara, who 
also went with Mr. Donnelly at that time and made similar 
statements? I think this is the most meagre, poor justification 
for the great wrong that they have done that I have ever known, 
to produce eight men here and these eight men, most of them, 
unsatisfactory witnesses. Walter Wood testified he did better 
when he left Mr. Loewe’s factory, but the facts show that he did 
not earn as much. Sutton Fairchild testified that he got from 
$1.50 to $2.00 in Mr. Loewe’s factory, and $2.00 to $3.00 in an- 
other factory he went to, but the actual facts which we ascer- 
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hed 


tained afterwards are that after he left Mr. Loewe’s factory he 
got $1.50 a day, or I believe it was $500 the first year and $1.50 
the next two years. He testified he got from $600 to $900 in 
the factory he went to, when I pressed him on cross-examina- 
tion. Brann testified he first went to Baird’s, in Bethel, and 
stayed a little while, because there was not enough work. ‘That 
was a union factory. ‘Then he went to Von Gals, also a union 
factory, and didn’t stay there because the work was too hard. 
He then went to another falctory, and finally found his berth 
soft enough and stayed there. Judson was called hereto testify, 
but he was not employed as a regular hatter ; he testified he was 
only passing hats. We challenged them again and again to show 
us a union factory that did better by the men than Mr. Loewe. 
We tried to get their own witness, Mr. Ferry, to compare his 
bill of prices. The evidence as given is that the men who went 
out of the finishing department in 1901 came back to Mr. 
Loewe’s factory as soon as they could get back. They were not 
all taken in, but practically every one of them applied. Why 
did they do that if they could just as well work at a union 
factory in Danbury? I tell you, gentlemen of the jury, there is 
not a piece of reliable evidence in this case showing any dissat- 
isfaction with the conditions at Mr. Loewe’s factory. In sani- 
tary conditions it was absolutely unquestionable; as to the wag- 
es, it was absolutely satisfactory. And the only attempt at a 
possible justification of this great wrong was to produce eight 
or ten—I have forgotten the exact number—of such unsatisfac- 
tory witnesses as | have mentioned. 

I cannot touch upon all that happened in Danbury pet this 
strike took place; I haven’t time. I want you to remember two 
things. The greatest asset in a man’s business is his organiza- 
tion; it takes years to build it up. According to union regula- 
tions it takes three years for a man to become a full-fledged 
hatter. He has to serve three years’ apprenticeship, so the first 
thing they took away from us was the whole organization, so 
that our factory became a kindergarten, full of a lot of learners 
in the same condition that Mr. Berg’s factory was, and great 
loss and damage was suffered thereby. ‘The next greatest asset 
in a man’s business is his good will, his trade with his custom- 
ers; and that asset is the fruit of integrity, efficiency and hon- 
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orable treatment for many years. It is capitalized in business 
at large amounts. One of the greatest assets a man can Have 
is his customers that learn to come to him and will continue to 
come to him because he serves them well. Now they undertook 
by threats and coercion to turn this man’s customers away from 
him; they might call 1t booming the union label, but that is only 
a misnomer. It is not booming the union label when they tell 
Triest he can deal with 99 other manufacturers, but not with 
Mr. Loewe. It is not booming the union label when they employ 
Brady to furnish information to Mr. Moffitt to set the blood- 
hounds to work against his customers in any part of the country 
they may be in. 

It is not booming the label after Mr. ‘Sykes finally gives up 
Loewe’s business because of losing business in Richmond. 
They not only turn against Mr. Loewe, but against Mr. Sykes 
himself. It is not booming the union label when they tell 
Longlry, Lowe & Alexander that they will order the men out 
of their factory if they handle Mr. Loewe’s goods. It is not 
booming the union label when they go to Philadelphia and oth- 
er places around Baltimore and Pennsylvania and say to the 
customers that they have no right to patronize any retailer 
who persistently patronizes a jobber who handles unfair hats. 
And when they say they feel it is money well spent to con- 
vince a dealer that the labor organizations will not patronize 
a concern that is handling unfair goods, or any retailer who 
will patronize a wholesale concern which persistently handles 
such.goods, it was not booming the union label for Mr. John 
Moffitt to telegraph to San Francisco asking how much money 
to send to start a boycott. It was not booming the union label 
when he telegraphed San Francisco after Triest had ordered 
68 dozen hats and instructed his man to see Triest about it. 
It was not booming the union label when they went to Washing- 
ton and Oregon and got the State Nederations together with 
the San Francisco Federation to\join the forces of the Pacific 
Coast against one poor jobber because he chose to deal with 
D. E.. Loewe & Co. 

Mr. Reed testified that five dealers in New York came to him 
in one day and said that they had been visited by the union 
concerning his handling Mr. Loewe’s goods, ‘The fact is, in 
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New York City, Baltimore and Philadelphia, our business fell 
off $132,000 between 1901 and 1903. 

I now want to get at the question of damages as shown by 
our books. I want you gentlemen of the jury to understand one 
thing, that certified accountants have been put on these books. 
They have been over every item, and it stands absolutely as we 
originally presented it. Follow this chart of mine. In 1898, 
$16,000 profit; in 1899, it was only $11,000, this decline being 
due to the fact that Mr. Loewe produced army hats under con- 
tract in 1898; in 1900, $24,000; 1901, $27,000 profit. And then 
in 1902, what happened? There is where they left us. (Show- 
ing a drop in the chart). There is where we were, gentle- 
men, when the complaint was drawn in this case. 1902 
and 1903. Way down below the mark. There (indicating) is 
where we were getting along prosperously before they inter- 
fered with us (indicating). There is where we are now, as far as 
this case shows. 

The word sent out by these men in the course of a month 
had worked us $88,900 damage, and more, in the course of two 
years. I will explain it to you in just this way. Mr. Beaich 
stated in his opening statement that he was going to show to you 
that we had not even undertaken fairly to present our damage, 
He has abandoned that. 

Mr. Beach. What? 

Judge Light. Don’t be too sure of that. 

Mr. Merritt. He also stated that they were going to offer 
testimony showing that trade conditions were not as good in 
1902 and 1903. I guess he abandoned that after Mr. Ferry 
produced his figures. The fact is their figures show that 1902 
and 1903 were more prosperous years than 1901, which are the 
years upon which we base our damage. All we say is, if we had 
done as well in 1902 and 1903—and we would have done better 
if we had been left alone—as we did in 1901, we would have 
been $88,900 better off. We were earning $27,700 net profit in 
1901. We could have earned the same amount in 1902 and 
1903, which would have made $55,590; but instead of that, we 
suffered a loss of $17,591 in 1902 and $15,738 in 1903. So the 
loss we have suffered, plus the profit that we should have made, 
or would have made if we had been left alone, was $88,900. 
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Now, gentlemen of the jury, I know that is a large amount. I 
know this 1s a big case, and I know that the people throughout 
the length and breadth of the land are looking to you people to 
do your duty in this case. And I hope that you won’t feel that 
you have got to compromise. I hope you will feel that you can 
bring in a verdict in accordance with the facts as they are 
shown; that is, a verdict for $80,000, which we have proven 
' beyond a peradventure. 

I say to you further that that does not represent all our 
damage. That damage, as based upon facts and figures, repre- 
sents an annual loss of business of only $170,000, while I am 
able to point out to you that we lost $210,000 a year with only 
26 customers. This is due to the fact that we obtained over 
$40,000 new business which would have gone to increase our 
profits. The fact is the gain of $40,000 new business which we 
were entitled to and which, if we had been left alone, would 
have gone to increase the profits over what they were in 1901, 
has in this case decreased our loss. I hope that is plain. This 
practically makes a difference of 20 per cent. in our damages, 
as it represents a loss in business at least 20 per cent. more 
than we counted. If you take 20 per cent. of the loss we have 
up over $100,000, and we think we have distinctly proven it. 

There is where we were when the curtain went down (indi- 
cating on chart). We haven’t been permitted to show you what 
happened after that year 1903, although we tried to. 

Now I have got but a few moments to say what I would like 
an hour to say concerning the liability of these defendants, and 
it simply amounts to this, to bring it right down to a close ques- 
tion. When a man joins an organization and pays dues to it he 
is bound by its constitution—by this constitution which pro- 
vides that its officers should use all means in their power to 
turn all factories fair. JI don’t care if they never heard of Mr. 
Loewe. I don’t care if they never directed a boycott against Mr. 
Loewe, they are responsible for that boycott even though under 
the constitution their officers were forbidden to do anything but 
lawful acts. ‘The fact is they are responsible in law for every- 
thing that was done by their officers in furtherance of an at- 
tempt to turn a factory fair or union; and I trust His Honor 
will so charge you. If I run a newspaper in behalf of John 
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Jones, and he directs me not to publish a libel in it, as I am 
editor, and yet contrary to his instructions I publish the libel, 
John Jones is responsible, although he particularly prohibited 
me from so doing; he is responsible because that libel was pub- 
lished in furtherance of his business, in furtherance of the 
things which I was employed to do. And so if you employ a 
driver to go down the street for you and you instruct him not to 
be negligent, and he runs over a child through recklessness, you 
are responsible because he was on your business. Or if you 
employ a man to buy and sell for you, and you tell him never 
to commit a fraud, and he commits a fraud, you are responsible 
for that fraud. ‘The reason is because every one of those 
things was a thing the agent was doing in pursuance of your 
business, and there cannot be any question in this case that 
every single thing that was done by Samuel Gompers, John 
Moffitt, James P. Maher and Martin Lawlor was done in fur- 
therance of the attempt to compel this manufacturer to become 
union. And I would like to express my sentiments of the de- 
fendants who came up here and tried to plead ignorance of a 
case like this and escape liability in that way. They were 'pay- 
ing their dues and they could be and were informed as to what 
was going on, for their officers published journals monthly, and 
published the reports of the conventions, telling what they had 
done, although they say that these were campaign documents. 
But these things were published and they were published in the 
Danbury News and talked about by the local men. Now if all 
these things were being done by the officers and were supposed 
to be for their benefit, they are responsible. 

Now what are the consequences of not holding them re- 
sponsible? It means that the pocketbooks and moral force and 
influence of two million men caii be turned against one man and 
that two or three officers who carry on actively the work are the 
only men that we ican get any redress from. It means that every 
union will elect to office the men who haven’t any money, who 
can carry on these unlawful acts so that people who are injured 
will not have the right to recover. I tell you, gentlemen of the 
jury, that ‘principle is wrong. If the forces and resources of two 
million men can be turned against us, we have a right to take the 
finances and resources of every man who was supporting the 
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unlawful work committed. Now I don’t separate any of these 
defendants. They are all in the same class. I don’t care wheth- 
er they are officers or individual members. ‘They are all exactly 
in the same predicament, and every one is responsible for the 
work that was carried on in their behalf. 

As far as financing this case goes, it would make no differ- 
ence whether you held the 20 odd men who were taking personal 
part in any one of these boycotts or whether you held the whole 
two hundred. The union is going to take care of it. ‘The 
American Federation of Labor has pledged its financial support 
and ten cents assessment made upon the membership of the 
American Federation of Labor will bring that money. Martin 
Lawlor testified it is his intention or inclination to take care of 
this case for the two hundred defendants and that a five per 
cent. assessment on the members of the United Hatters of 
North America will raise enough money to take care of the suit, 
or $250,000. So it does not make any difference to us, so far 
as the financial end of this case is concerned, whether you hold 
twenty or two hundred. But I am considering the principle 
of this case if you do not bring in a verdict in that regard. I 
think we should stand here lighting a light which cannot be put 
out in this country. I look to you, gentlemen, to do it, and that 
light will be the verdict you will bring in, which says to any man 
who belongs to the Association and contributes to it that he is 
responsible for what that organization does. If a man chooses 
to join an organization of that kind and finds it is doing wrong 
he must reform it or get out of it. He cannot stay in and pay 
money for the continuance of the work. : 

Now, gentlemen of the jury, we are dealing with the most 
vital principles ; principles which in a way involve the greatest 
problems that concern this country to-day, the principles of indi- 
vidual liberty. All we ask is that they will let us alone and let 
us run our own business, and not put their bloodhounds on our 
track. You may not like me; you need not speak to me. You 
may not like my store; you need not trade in it. You may not — 
like my factory; you need not work in it. But you shall not 
organize men against me to ruin my business. I have a right to 
conduct that business and you have no right to destroy it. Men 
have certain rights of life, liberty, reputation, property and busi- 
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ness. You can take my life—that is murder; you can say evil 
things about me—that is slander; you can put me in a room and 
chain me there—that deprives me of my liberty ; and when you 
organize men against my business—that is a boycott. To do 
these things is not only to turn against the laws of this country 
but to turn against the eternal laws and the laws of Moses. 


’ 


DANIEL DAVENPORT 


SUMMATION FOR THE PLAINTIFFS IN THE DANBURY HATTERS 
CasE.* UnrtrEep States Crrcuit Court, Hartrorp, 
CoNNECTIcUT, FEBRUARY 3, 1910 


BIOGRAPHICAL NOTES 


Daniel Davenport was born at Wilton, Connecticut, January 13, 
1852. After graduating from Yale College in 1873, he studied law in- 
the office of Woodward and Perry, Norwalk, Connecticut. He was ad- 
mitted to the bar of Fairfield County, Connecticut, on September 24, 
1875; to the bar of the United States Supreme Court, on October 13, 
1890; and to bars of the Federal Courts in the District of Columbia, 
In 1912. He was a member of the Common Council of the city of 
Bridgeport in 1879; president of the Board of Charities of tnat city 
from 1889 to 1893; and from 1893 to 1895, was City Attorney. He 
was a member of the Connecticut Constitutional Convention in 1902. 

He was the organizer of the Anti-Boycott Association, now called 
the League for Industrial Rights, and has been its general counsel 
since 1908. He has taken part in much of its important litigation in 
State and Federal Courts, including not only the Danbury Hatters’ 
Case, but the Buck Stove and Range cases, the Gompers contempt 
cases, the Duplexj Printing Company case, and the Paine Lumber 
Company case. He has also represented the League for Industrial 
Rights at Washington, D. C., since 1904, in opposition to all proposed 
legislation which would weaken the conspiracy laws of the United 
States and strip the Federal courts of their power to issue and en- 
force injunctions in labor cases. 


MR. DAVENPORT’S CLOSING ADDRESS 


, Gentlemen of the jury, I, too, must join with the rest in con- 
gratulating you upon the approaching termination of your la- 
bors. 

The moon, as the gentleman suggested, has four times waxed 
and waned since we met here together the first time for the pur- 
pose of investigating the facts and the law in regard to this 
astonishing case. I have no doubt that it has been a great in- 
convenience, and perhaps hardship, to some, and perhaps all of 
you who have been compelled for a small ‘pittance to come here, 
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leaving your ustial occupations and your homes, and to give up 
your days and your nights to the service of the public in iconsid- 
ering the various matters and interests and principles that are 
involved in this case. But, after all, gentlemen, the call is that 
of your country, and I have no doubt that you cheerfully re- 
sponded. If I thought that the fate of this case at this late stage 
of it would depend at all upon any effort of mine I should be 
very much disturbed because I know that with the short time at 
my disposal, comparatively short, and with this multitude of 
evidence that has been touched upon by the gentlemen on the 
other side, any presentation of the matter that I might make 
would be imperfect and desultory, and perhaps unconvincing. 
But, gentlemen, according to my conception of this case, it is 
settled long since by the only thing that could settle the case— 
the testimony. You have sat here for four months now; you 
have heard this vast amount of documentary testimony read; 
you have heard the statements of witnesses upon the stand and 
you have had every opportunity (being intelligent men), as the 
case went along, to make up your minds as to where the merits 
lay in this controversy. . 

And, in addition to that, let me say that so far as any argu- 
mentative presentation of the matter is concerned, I think the 
ground was absolutely covered by the very clear, able, thorough 
and concise presentation of it made by my associate, who open- 
ed the case. I am sure that you join with me in an expression 
of admiration and delight as to the manner in which he has 
taken the laboring oar in this case and developed the facts bear- 
ing on the allegations in the complaint and the law bearing upon 
those facts in a manner it seems to me remarkable in one so’ 
young. And I am sure my brethren on the other side, who are 
liberal and generous men, except when they think it interferes 
with the interest of their clients, will unite with me in welcom- 
ing to the ranks of the profession this able and honorable young 
man. So I say I have no misgivings about the results of this 
case on account of any shortcomings of mine. However, His 
Honor has so arranged the matter that this afternoon it is ex- 
pected I am to talk about this case in its various aspects, so 
far as it has been touched upon by the gentlemen upon the 
other side, and perhaps in some other respects; so during the 
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time at my disposal I am going to talk to you about the case just 
in. the same manner that I would like to be talked to myself if 
I occupied the responsible position of a juror in this case. 

I remember very well—it seems to me a long time ago, but 
it was only last October—when I stood here before you when 
you were presented as jurors and having put to you the gen- 
eral questions or the specific questions whether you were in any 
way related to any of the parties or related to the case or knew 
any reason, and so forth, I put to each one of you this ques- 
tion, whether you knew of any reason why you could not, upon 
the testimony as given to you by the witnesses and the law as 
given by the court, deliver a strictly impartial verdict in this 
case, and you all answered no; and, looking at your faces, I 
knew that you meant it; so I have no misgivings at all as to any 
bias or any attitude that would turn you one way or another 
from rendering such a verdict as you think in your conscience 
you ought to render. 

Now, we have got to make a beginning somewhere in this 
vast collection of facts, and naturally the point where the mind 
first rests is, what are the relations of these parties to each other 
and to the acts which have been done by those confessedly who 
are acting in behalf of, and spending the money of, these de- 
fendants, among others? Well, you remember away back in 
1850 there was a local hat finishers’ organization started in 
Danbury, and the same year a local hat makers’ organization; 
and in 1854 each of them, with other associations, formed a 
national hat finishers’ and hat makers’ association; and along in 
1885 they acquired by purchase or appropriated or adopted a 
label, and things ran on in that way until in the spring or early 
winter of 1896, when they amalgamated and took a new name 
and became a new association, with a new charter, or a new 
constitution and by-laws. In the fall of that year they made 
application to the American Federation of Labor to receive a 
charter and that request was granted, and they became a con- 
stituent part of the American Federation of Labor. In the ap- 
plication it is stated that they agree to be bound by the con- 
stitution, laws and usages of the American Federation of La- 
bor; and the charter itself, or certificate of affiliation which has 
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sent then to the national secretary, Mr. Lawlor. And they 
are all collated and then the names of all the persons who 
have been nominated for delegates are sent around again to 
these locals and the locals then vote among these names for 
their choice. And the persons that in the whole 9,000 votes 
get the most votes are the delegates. Now that is the way that 
the individual members of the United Hatters can be repre- 
sented in the conventions of the American Federation of Labor. 
The American Federation of Labor convention meets annually 
and it is composed of delegates all chosen in not exactly that 
way, but in a representative way by all of the 27,000 local 
unions that compose it; and that convention meeting annually 
has the whole law-making ‘power of the American Federation 
of Labor vested in it, and the acts done by that convention are, 
‘in law, the acts of every individual member. A man cannot 
remain in an organization and not be bound by and responsi- 
ble for those acts. Well, now, in the convention way back in 
1893 the American Federation of Labor established an official 
magazine and designated the president of the organization to be 
its editor, and made that the vehicle for the official promulgation’ 
to its members and to the public of information and statements 
which the president of that organization and its editors saw 
fit to communicate to them. In it were published the financial: 
statements. 

Now at each annual ‘convention there are chosen a presi- 
dent and eight vice-presidents, a secretary and a treasurer, and 
these all together constitute the governing board in the in- 
coming convention of the American Federation of Labor; and 
they are its executive arm, so to speak. And certain duties not 
necessary to be mentioned here particularly are imposed upon 
them; but one very important authority is specially applied to 
them, and that is, as provided in the constitution, to see that they 
get legislation through state legislative bodies that is desired. 
And another is that they shall prepare and present to the con- 
vention reports as to boycotts declared by them, or approved, 
and pending boycotts, and all other matters of interest to the 
convention. And this is the particular power, this compre- 
hensive authority: “While we recognize the right of each trade 
to manage its own affairs it shall be the duty of the Executive 
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Council to secure the unification of all labor organizations so far 
as to assist each other in any trade disputes.” ‘This Executive 
Council has ‘power to assess each member ten cents a year and 
the mode of collecting that is automatic. The national has got 
to pay the central body, or to the council, the sum assessed for 
all its members, and if it doesn’t pay it they are excluded from 
the membership of the convention and any participation in the 
organization work. 

The national in the same way collects it from the local, and 
the local which does not pay its proportion of assessments for its 
members is excluded from that; and of course when it comes 
down to the individual member, if he does not pay his due to his 
union he is excluded from it; so you see the method of obtain- 
ing the money is as I say automatic; and as shown here in this 
record, these sums of money have been collected and are being 
collected in that way, out of the individual members for their 
use; and this astonishing fact is disclosed, gentlemen, that each 
individual member, for instance, of these two hundred defend- 
ants for the payment of six cents a year, or twelve dollars a 
year for the two hundred, has the use of all that vast ma- 
chinery throughout this country for the purposes which he may 
see fit, or the objects which he desires to carry out. 

These defendants each year by paying six ‘cents apiece for the 
two hundred, that is twelve dollars, have all that vast machinery 
which I cannot attempt to elaborate upon. You remember it. 
Remember they have got 1,200 agents out on the road, of whom 
those gentlemen whose names appeared before you so often, 
are a portion, whose duty it is in every place in the country 
where they are, to push these boycotts, to look after these boy- 
cotts, to report to their head, Mr. Gompers, and to assist in every 
way the officers of the national unions in their purposes. Now 
as a part of this machinery comes the central city labor union. 
‘That is composed of all the local unions in the city that are af- 
filiated with them and there is a requirement of the United 
Hatters that each local must join the city central labor union. 
Then again, all the unions in the state are gathered together and 
co-ordinated into the State Federation of Labor. And without 
burdening you with the figures, the numbers of these are in- 
conceivable: Why according to Mr. Lawlor’s statement there 
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are two million, five hundred thousand members that compose 
that body. It represents a purchasing power in this country of 
ten million persons; and they are so arranged with all the in- 
genuity of organization that its power can be concentrated upon 
any individual against whom they see fit to exercise it. 

I think there are over five hundred city central labor unions 
scattered through this broad land. There are 28 state federa- 
tions of labor, and there are now, I think, nearly thirty thousand 
local unions; so you see what a magnificent machine that is 
when you reflect upon the numbers. Why, gentlemen, when our 
forefathers raised the flag against Great Britain in the Revolu- 
tion there were only a little over two million people in this 
country. And yet compare that with this great body camped 
down in the midst of modern society to carry out the purposes, 
whatever they may be, whether charitable and generous and 
proper and working to the public good or whether directed in 
another way. And when Napoleon invaded Russia he brought 
the whole power of France against Russia; he had only five 
hundred thousand fighting men. Compare that with an army 
like this, with its capacity to be thrown against any individual. 
Why you see what it could do. 

Now I have known a great many of these defendants. My 
relation to this association which has been so described here 
has brought me in contact with them, many of them; particu- 
larly Mr. Gompers and Mr. Mitchell and Mr. Morrison; and I 
want to say that I never found a person yet who had the imag- 
ination and the power of memory adequately to apprehend and 
conceive that magnificent army in its true relation except Mr. 
Gompers. He has the mental power and imagination to picture 
before him as you might suppose Napoleon could picture before 
his mind the forts, and the regiments and brigades and compa- 
nies and battalions of one of his magnificent armies. But the 
reason of that, and the only reason, is that Mr. Gompers grew 
up with it, as was testified here. There was a time not many 
years ago when in the dim kitchen of Mr. Gompers’ tenement 
on the East Side after he had done his day’s work he took care 
of the affairs of this organization. It only had about $250 
income and he did all the work. But from that small beginning 
it has gone on and on, growing by methods such as have been 
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sufficiently described to you in the testimony, until its revenues 
now are about two hundred thousand dollars a year; and with 
a journal like the American Federationist and with five hundred 
and more labor publications by the various subordinate bodies, 
you have an engine here for good and for ill which never has 
been paralleled by any monarchy or in civilized society. Why 
any church that you can think of, even with the splendid or-: 
ganization that some of these bodies have, are not to be com- 
pared with it in the power over the individual, the power with a 
single word to say “Do this.’ You remember I read here how 
Mr. Gompers was sitting in his office in Washington in touch 
with three million workmen. I wish I had time to call your 
attention to these things. You know how on an occasion they 
make a demonstration of their power, in the public eye, on 
Labor Day and how with drums and fifes and banners in all the 
places where these wholesalers and retailers do business they 
march with signs and mottoes through the streets, to the number 
of five hundred thousand in September, 1903. 

Well now, gentlemen, ‘what does that organization stand for? 
It so happens that we have an official statement as to precisely 
what it does stand for, and everything it stands for, or rather the 
principal things it stands for—I don’t refer to the matter of 
tuberculosis or reclamation of arid lands. Think of it; reclama- 
tion of arid lands in the west and the making of Danbury a 
desert at the same time, as a matter of policy! Be that as it 
may, gentlemen, there are certain things it does stand for, and 
one I want to call your attention to because it bears directly 
on the question as to whether or not these gentlemen were en- 
gaged in a combined scheme to force all manufacturers of fur 
hats in the United States to come under their jurisdiction. I 
want to read you from a circular and report of the Executive 
Council of the American Federation of Labor. This organiza- 
tion camped down thus in American society, felt strong enough 
to go to the President of the United States and make demand 
upon him that he should discharge the foreman in the Gov- 
ernment printing office because he did not belong to the National 
Bookbinders’ Union. ‘That demand the President refused, 
urging as his plea that the laws forbid such a discrimination, 
but according to Mr. Gompers making the further suggestion 
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that if it was a private institution he should be in favor of 
acceding to such a demand. As a result of that interview the 
Executive Council of the American Federation of Labor pre- 
pared a circular and it was sent out to their associated members 
all over the country and thousands and tens of thousands of 
other circulars were printed, and distributed everywhere, and 
when they came to the following November convention. they 
made a report, and this is what they say: “It is hurtful 
from every viewpoint and to every intelligent interest to advo- 
cate the open shop. As the immortal Lincoln said ‘this country 
cannot long remain half free and half slave.’ So say we, that 
any establishment cannot long remain or be successfully oper- 
ated part union and part non-union. In view of the publicity 
given this subject, the Executive Council of the American Fed- 
eration of Labor takes this opportunity to say that the trades 
union movement’’—you see speaking for every one of these de- 
fendants and for. every other member—‘stands for. strictly 
union shop. Experience having proved that where the open 
shop system has been tried reduction in wages and profits have 
ensued with general disaster to the industry practising fhat 
system. And therefore declare that the best interests of the 
labor movement call for the employment of union workers and 
discourages in every way, shape and form the deteriorating 
effects which follow the recognition of the open shop.” 

Now that is the fundamental object as you see if you examine 
all the testimony of this organization, to bring over to the union 
every industry and bring every manufacturer under its influ- 
ence. ‘That report of the Executive Council was referred to 
the Committee on the Executive Council’s Report, of which Mr. 
John Phillips, the secretary of the hatters’ organization at the 
time, was a member, and they reported upon it. Your commit- 
tee gave this whole subject full. consideration and as a sub- 
stitute for the resolution and in full indorsement it is outlined 
in the Report of the Executive Council on the open shop that 
the American Federation of Labor places itself upon record as 
being in favor of the union shop everywhere, as well in Fed- 
eral, State and Municipal employment as in private enterprise ; 
and that report was adopted. So that, gentlemen, without tak- 
ing any further time I want to say in the first place that under 
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the constitution that governs and determines the relations of 
these parties, each and every one of them stands pledged and 
devoted to the policy of putting an end to the open shop in this 
country, shops such as Mr. Loewe was running, and of that 
character anywhere in this country. 

Well now, what else does the American Federation of Labor 
stand for? We have that well described on another occasion 
when this case was decided by the Supreme Court of the United 
States. The American Federation of Labor and the United 
Hatters of North America recognized it as a death blow—not 
to the union, but a death blow to the boycott. Accordingly the 
Executive Council, through Mr. Gompers, petitioned Congress 
immediately and prepared a bill and had it introduced to exempt 
the labor unions from the operation of this law—explicitly and 
particularly excepting them from its operations. ‘There was 
a hearing appointed before the Judiciary Committee and Mr. 
Littlefield of Maine was in the chair. It was part of my duty 
to be present, and in the course of it Mr. Gompers presented the 
case of the United Hatters as their representative and agent, 
and urged its adoption, in pursuance of the powers and obliga- 
tion conferred upon him by the constitution ; and thereupon Mr. 
Littlefield, the chairman, propounded to him questions, and a 
colloquy ensued which Mr. Gompers, the editor of the American 
Federationist, published in this magazine, the magazine of the 
defendants, and I ask your particular attention to it. It is 
brief and to the point. 

“The Chairman. Now, Mr. Gompers, a word. Would this 
amendment you suggest if it became a law authorize the pros- 
ecution of such a boycott as was attempted in the Danbury 
Hatters’ case, which was in violation of the Sherman Anti- 
Trust Law? Is that the purpose? 

“Mr. Gompers. One of the purposes; yes, sir. That case 
was brought under the Sherman Anti-Trust Law. 

“The Chairman. Yes. And the purpose of the amendment 
you have offered is to relieve you from the operation of the 
Sherman Anti-’lrust Law as construed by the court in that 


case? 


“Mr. Gompers. Yes, sir. 
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“The Chairman. And you supposed that means you cannot in- 
stitute a boycott? 

“Mr. Gompers. Yes, sir. 

“The Chairman. Do you as a representative of organized 
labor favor the boycott as an honest and legal proposition? 

“Mr. Gompers. I do, sir. 

“The Chairman, And your organization stands for that? 

“Mr. Gompers. It does, sir. 

“The Chairman. You filed a petition of intervention in the 
Danbury Hatters’ Case on the ground that it was one of the 
fundamental purposes of the organization and for that reason 
you 

“Mr. Gompers interrupting. Your assumption is wrong. It 
is not the fundamental purpose of the organization; it is only 
one of the means. 

“The Chairman. I may be wrong about that. I was simply 
speaking of ‘precise expressions contained in your petition. ‘This 
is taken from the petition in this very case upon which the court 
acted, and it was addressed to the court in the name of the Amer- 
ican Federation of Labor, by its attorney. Your petition is in 
part as follows: that the decision herein in favor of the plain- 
tiff in error would seriously obstruct and hinder the said 
American Federation of Labor, petitioner, in carrying out the 
purposes for which it was organized and destroy at least to 
some extent its usefulness to its members and would likewise 
and in like manner injure said members as the constitution of 
said American Federation of Labor, petitioner, makes special 
provisions for the prosecution of boycotts, so called, when 
necessitated by a constituent or affiliated organization as de- 
scribed in the complaint filed in the District Court by the plain- 
tiff in error herein through the agency and pursuant to the ap- 
proval of the Executive Council of petitioner. 

“But what are alleged in said complaint to be boycotts are 
in reality legal and proper proceedings set on foot and carried 
on in order to accomplish lawful ends of your petitioner and the 
said affiliated or constituent associations. 

“Mr. Littlefield. This contains and states exactly the attitude 
of your organization? 

“Mr. Gompers. Yes, sir,” 
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Now how idle is the talk of the gentleman who harangued 
you this morning upon the proposition (and you have heard 
more or less of it during the days of this session) that the in- 
dividual members of this organization have never pressed any 
boycott prosecuted in the interest of the organization which they 
represent. 

His Honor I believe will instruct you that under the pro- 
visions of that instrument every one of these defendants and 
their two million colleagues are themselves engaged in the boy- 
cott declared and prosecuted by the American Federation of 
Labor ; and are engaged in the five hundred that were prosecut- 
ed prior to the beginning of this suit. Almost everything you 
can think of is covered by their boycotts. There is the coffin 
the old man is laid away in in his grave; there are the shoes 
for his feet; the hat he wore during life; his clothes; every- 
thing he ate, pretty much; pretty much everything he drank; 
what he smoked; the bed he iay on; the nails that went into 
his house; every conceivable thing this great machine has 
prosecuted boycotts on, in pursuance of the great scheme which 
is its fundamental purpose, of bringing into its jurisdiction all 
factories. ‘That is not all. The United Hatters of North Amer- 
ica, one of the subordinate bodies, has been actively engaged in 
the prosecution of boycotts for that purpose; and some of 
them are upon that Federation’s list of concerns to be attacked 
and destroyed, if necessary, to induce them to surrender. 

But, gentlemen, there is something more than that. The boy- 
cott. ‘The most despicable, the most contemptible, the most 
cruel and remorseless form of attack is interwoven into the 
very texture and composition of the United Hatters of North 
America.. Now, gentlemen, I read you from a clause in the 
constitution which provides that it shall be their duty to look 
after shops not under their jurisdiction and to use every means 
in their power to compel them to come in. Where is it men- 
tioned that they shall use only lawful means? My distinguish- 
ed brother from Bridgeport, likewise Mr. DeForest, all through 
the argument kept crossing their tracks. If you notice more 
closely he says where it is employed that you must use that 
power by lawful means and if you don’t use it, although we 
have constituted you our general agents and empowered you to 


540 FAMOUS JURY SPEECHES 


do these things, yet if you carry out our purpose and for our 
benefit, and overstep the line, your victim must suffer the con- 
sequences if our money is used to do it with and we have in 
return received the benefit, ‘ 

Well now, gentlemen, it is fortunate in this case that small 
hole for escape is closed, because these agents have been work- 
ing that thing for many years and to every convention that 
came around they reported this matter in full. That was so 
flagrant that they dared not bring John Moffitt here upon the 
stand to be inquired of in regard to the details of it. It is re- 
ported in full, and after being reported upon and approved by 
that convention they revised that article ; revised the constitu- 
tion, and knowing what power had been exercised by those per- 
sons they left it unchanged, in that same broad, general, com- 
prehensive universal language. It was so in 1900; it was so in 
1903. And it was so in an unusual degree in 1907—although, 
pardon me, I don’t believe I have any right to refer to what 
took place in 1907 on that proposition. Now we have this con- 
stitution, gentlemen. ‘These individuals, members, through their 
agents—and what a man does by an agent you know he does 
himself—have been engaged in this business year after year 
and as often as they had occasion to revise their constitution 
they left it in the same language exactly, and they especially 
adopted the construction and the practice that had been used. 
And so I have requested His Honor to charge you that the 
individual members of this union are responsible for what was 
done by their agents, even though they did not know anything 
about it themselves. 

Now you know that my associate devoted a great deal of 
time and my opponents also in finding out whether or not these 
individual defendants had read the Journal. In one aspect of 
the case that becomes significant—in one phase of it—but in 
reality, gentlemen, in the eye of the law they not only read these 
Journals but they wrote them themselves. They publish that 
Journal. I put it before you and read resolutions that were 
adopted providing for the publication of the Journal, provided 
that it should be done by the editor appointed, who was the 
President, and providing further that nothing should go into 
that Journal unless it bore the approval of the General Execu- 
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tive Board and Advisory Board. So that, gentlemen, what John 
Moffitt had these men do, what Hennelly and Kelley did—what 
the other agents did, what John Moffitt did, what Martin 
Lawlor did, and whatever was shown by that Journal in its cir- 
culation throughout the country, and whatever was shown by 
the circulation and distribution of the proceedings of the con- 
vention, was, in the eye of the law, done by these particular de- 
fendants.. Well, now I think I have sufficiently indicated to 
you what I believe His Honor will charge you, that if you are 
satisfied that these things were done by these people, the de- 
fendants are responsible whether acy personally did them or 
NOU, 

Then we come up to the question of what was done. It would 
be a work of supererogation I know to attempt to review the 
testimony in regard to that. The Journals are full of it; these 
Federationists are full of it. It is a matter beyond dispute 
that not only were these things done by those ‘people but that 
they were published in these Journals and in these Federation- 
ists. And they were spread broadcast through the country to 
have their effect upon the minds of the purchasing public—both 
those who wanted to buy of dealers and dealers who wanted to 
buy of Mr. Loewe and those other people who were the victims 
of this persecution. No question but what the whole com- 
munity, the whole country, was made acquainted with what was 
going on by these things published relative to the acts done by 
their agents; and these men are responsible. 

Now, gentlemen, what further relation does this organization 
bear to these defendants? You know I read to you a little while 
ago the provision of the constitution of the American Federa- 
tion of Labor that it is the duty of the executive council to 
use every means in their power to secure the unification of all 
organizations when engaged in any industrial dispute. I don’t 
know that I have felicitously quoted that so I will read it 
again. “While we recognize the right of each trade to manage 
its own affairs, it shall be the duty of the executive council to 
secure the unification of all labor organizations as far as to as- 
sist each other in any trade dispute.” When this case was be- 
fore the Supreme Court of the United States these same argu- 
ments that we have heard here were heard in the Supreme 
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Court. They were all addressed to the Supreme Court: that 
it was not the intention of Congress to include labor organiza- 
tions, and it was ably presented to the Supreme Court. But 
this decision shows that it was the intention of Congress to 
bring all labor organizations and everybody else within the 
purview of that act. But Brother Light says everybody knows 
that that was not his purpose. Now having tested that case, our 
friends recognized the situation. They did not know the ca- 
pacity of their attorneys and their ability to befog the issue and 
put before the court and jury all sorts of confusing claims. 
These gentlemen prepared a certain resolution and it was pre- 
sented in the convention and referred to a committee of which 
John Moffitt—this elusive Moffitt—this man who our friends 
say is so anxious to get re-elected that he does these things 
knowing they will meet with approval—was a member. I will 
read it to you: “Whereas for the past five years the United 
Hatters of North America have been and now are contending 
with the non-union hat firm of D. E. Loewe & Co., of Danbury, 
Ct.”—remember what brother DeForest said here this morning, 
they were not doing anything; what do they say here—“are 
now contending with the non-union hat firm of D. E. Loewe & 
Co. * *; and, Whereas, the said firm of D. E. Loewe & Co. 
has instituted suits against the United Hatters of North 
America under the Sherman Anti-Trust Act for $340,000; and 
Whereas, the said firm of D. EF. Loewe & Co. has caused to be 
attached the homes and personal savings of 250 members of the 
United Hatters of North America; and Whereas the Supreme 
Court of the United States has decided that the firm of D. E. 
Loewe & Co. will be entitled to damages if the court finds that | 
the company has suffered loss by reason of the withdrawal of 
patronage of organized labor and its friends; therefore, Be It 
Resolved, that the American Federation of Labor in twenty- 
eighth annual convention assembled does hereby pledge”—tre- 
member what the constitution permits and requires—‘“to the 
United Hatters of North America and especially to the 250 
members of that organization whose homes and bank accounts 
are attached, moral and such financial support as may be neces- 
sary in the pending contention. And Be It Further Resolved 
that the Executive Council of the American Federation of La- 
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bor is hereby authorized and instructed to take such action as 


will at the proper time carry this resolution into effect.” Well 


they haven’t raised any fund and that astute gentleman, Mr. 
Beach, says that they couldn’t enforce it; and a little hole is 
prepared so that if possible these gentlemen can escape from 
the responsibilities of their acts in that way. But let us see 
what the great head of this organization says. This testimony 
was brought out and introduced in this case by Mr. Beach, I 
having called his attention to this resolution. He says: “Will 
you please state whether the Executive Council of the Ameri- 
can Federation of Labor has taken any action pursuant to 
that authority and instruction.” And he answered “It has not, 
sir, but we hold ourselves in readiness to do that whenever the 
necessity should arise.” (That is, to render the necessary finan- 
cial assistance as declared in the resolution to which you refer.) 
“Without any mental reservation my understanding of it is that 
we are to be helpful to the United Hatters of North America 
in the creation of public opinion that shall show the necessity 
for legislation affecting the amendment to the Sherman Anti- 
Trust Act,” (for instance, in order that these men might get out 
from under this law and continue this warfare upon Mr. 
Loewe,) “and to render such financial assistance as may be with- 
in the power of the Federation in defense of the suit now pend- 
ing.’ Well now, that answer was full and meaty but it wasn’t 
what satisfied Mr. Beach and he said “What I particularly in- 
tended to ask about was if the Executive Council of the Ameri- 
can Federation of Labor had rendered any financial assistance 
to the United Hatters of North America in connection with this 
litigation.” * * Ithas not. No one ever said they had. But 
that is the situation between these parties and their obligation 
to take care of it. 

Here are these 9,000 members of the United Hatters. The 
gentleman has figured up here that if we get a verdict of 
$80,000, such as I think under the law we are clearly entitled 
to, and you multiply it by three, that burden would have to be 
borne by these several defendants. Well now, 9,000 members 
with an assessment of $26 or $27 apiece would pay the bill. 
And as already said they are obligated to do it; and all this 
talk made by our friend DeForest—whom I saw turn on a little 
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of his artificial water works before you this morning—when he 
was talking about the wrongs and oppressions of the poor work- 
ingman, he shed tears. I say that is all misplaced here if it is 
an attempt to influence you gentlemen in the result of your de- 
liberations as to what your sworn duty requires you to do; to 
ascertain the actual amount of damages which the plaintiff has 
already suffered by the acts of these people if you find that these 
people did them. 

Now the fact has ‘been introduced into this ’ase—God knows 
how it came in under the law—but it is, however, a fact that the 
American Anti-Boycott Association is paying the expenses of 
Mr. Loewe in this litigation. His Honor admitted it upon the 
principle of reciprocity. ‘The evidence in regard to the relations 
of these defendants establishing a combination was perfectly 
admissible under the laws and rules of evidence and having 
permitted evidence with reference to that, His Honor said on 
the principle of fairness and reciprocity we will have the full 
truth in regard to this matter before the jury and permitted 
proof—proof that the expenses of this litigation were being 
borne by that organization, and the constitution was admitted 
and brought to the attention of the jury and read upon my re- 
quest. Now what does the testimony show? It is stated here 
by Mr. Loewe that I was one of the organizers of that body | 
and of course under the etiquette and ethics of our profession 
I cannot go on the stand and testify in behalf of my client. 
But I should be glad to, as I told the gentlemen in your ‘presence, 
if they wanted to know about this Anti-Boycott Association, I 
was perfectly willing to go on and tell it because I was not only 
one of the organizers, the way he put it, but I was the or- 
ganizer. And, gentlemen, I traveled more miles to get those 
first hundred names than ever Saint Paul traveled in his four- 
teen missionary journeys to found the infant church. When it 
occurred it was at the time of the coal strike. You must not 
forget the power of this organization to destroy the business of 
Mr. Loewe and Mr. Roelofs was greatly enhanced by that 
appalling state of affairs that existed at the time of the anthra- 
cite coal strike in Pennsylvania, which continued to the fall and 
early winter of 1902 and 1903. As I say, I went around—I 
cannot testify, however, but you can perhaps guess, where I 
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would go for members. The victims of this accursed scourge 
passing through this country were scattered all around and 
naturally I would go—it is probable that I would go to them 
and it is probable that I would find among them the requisite 
hundred who were willing to pay in the paltry contributions 
which were necessary for the work of that organization. And, 
gentlemen, they were secured; and it was organized in the 
month of May, 1903. When I heard the speech of my eloquent 
friend from Bridgeport, Judge DeForest, I was reminded by the 
very subject of when he was on the stump running for Congress 
—these poor workingmen and the cruel oppressions they were 
under, received at the hand of the capitalists. Oh, how 
familiar that sounded to me! It got rather stale, though, in the 


‘Fourth Congressional District before he retired from public - 


life; but still you heard him tell you that an organization 
formed in the spring of 1903 was plotting the bringing of this 
suit way back at the time that Mr. Moffitt, Mr. Maher, Mr. 
Phillips and Mr. Lawlor were interviewing Mr. Loewe in that 
bedroom in the Groveland Hotel in Danbury in 1901. Why that 
is not the only thing; but, gentlemen, things are topsy turvy 
with our friends. Did you ever read Alice in Wonderland, and 
how everything where she went was topsy turvy? ‘That is the 
situation all through this case; dates absolutely disconnected 
brought together. Everything that you can think of which 
could piece out and make a plausible talk before the jury. 

Well I can’t tell you the work of that organization, but I want 
to resent right here and now one statement made by Mr. Light. 
He told you that this was a secret organization. ‘There is noth- 
ing in the papers or pamphlets that the membership of that or- 
ganization shall be secret; and it was within the power of those 
gentlemen to produce upon the stand, if it became important, 
the composition, and Judge DeForest stood up here and told 
you that the membership of that organization was composed of 
those who would not divulge their membership and that it was 
composed of trusts. What does he know about it? What war- 
rant is there for any such statement? If I could testify perhaps 
I could enlighten you as to those victims that strewed the path- 
way of our industrial life. But, the gentleman says there is a 
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two hundred thousand dollar fund of that institution. If they 
had it, gentlemen, it wouldn’t be a fleabite to what would be re- 
quired to an adequate prosecution of the noble purposes of 
this organization; but let me tell you that that was one of my 
iridescent dreams. 

And now, gentlemen, what is the character of this organiza- 
tion? In the first place it begins with a statement that “A just 
man armed is potent to peace.” Its purposes are expressed in 
its constitution. The object of the association is to resist the 
boycott by proper and legal means and to assist in the enforce- 
ment of laws against the same. Now, gentlemen, that 1s the 
‘purpose of this organization. Is it not a proper and a lawful 
purpose? Is it not one that is to be commended? Is it not a 
patriotic purpose? Was it not time in view of what has been 
revealed here in the testimony that such an organization as that 
should be created? My associate suggests to me, and it has a 
familiar sound: “The undersigned, aware of the far reaching 
consequences and dangers of the boycott threatening capital 
with arbitrary tyrannical persecutions, form this Anti-Boycott 
Association and adopt the following constitution for their gov- 
ernment.” 

Now, gentlemen, the American Anti-Boycott Association 
having been formed, was applied to by Mr. Loewe on the 4th 
of August, 1903, to see if they would assist him in the neces- 
sary legal steps which he was obliged to take to protect him- 
self and secure his rights. Of course the curtain drops here 
soon after the beginning of that suit, under the rulings of His 
Honor, but it has been lifted once or twice, you know. Finally 
in 1905 it was necessary for him to go to the State of California . 
and in the Federal Courts there to secure an injunction against 
these organizations doing in California the work which had been 
outlined and prepared and started out there, when the curtain 
dropped, under His Honor’s ruling. And then it had this litiga- 
tion to carry on. Well, now of course, when the matter was 
submitted to me, upon conferring with the gentlemen who in the 
language of the street, perhaps, held the purse strings, they de- 
cided that if ever there was a case that needed support this 
was one, because ‘considering his condition—he was a man with 
a small capital, not over, perhaps, $80,000, doing business on 


DANIEL DAVENPORT 547 


borrowed money, getting credit with people; this blow had 
struck him and it had prostrated him completely and he had 
continued in that condition until when the matter was shown to 
me I saw by his books that they showed a loss of $17,000 the 
first year in place of the $25,000 profit made the year before, 
and that the next year was going to be just as bad. And you 
can readily understand that some very serious problems were 
presented to me at that time. Mr. Loewe was confronted with 
bankruptcy and his health was affected. Think of the condition 
of that man at that time assailed by this tremendous organiza- 
tion; his whole stock in trade really was his good name and 
his credit and the confidence of the people that dealt with him. 
The banks in Danbury had to gauge him by his property. Well, 
I undertook the suit and as has been stated here having decided 
that a suit had to be brought it became necessary for me to select 
some defendants, and then I was confronted with other ques-_ 
tions; what to do; how to do it; could I sue the local unions of 
Danbury and attach their funds? In the first place I couldn’t 
attach their funds because under the decisions of our courts 
they are trust funds. From what I could learn, the local unions 
were not doing this thing but it was done by the United Hatters ; 
where would I go to get money from the United Hatters, and 
where could I find the United Hatters as an organization? 
And all those things. But to make a long story short, the sensi- 
ble thing appeared to be to select a sufficiently large number of 
defendants whose property in the aggregate would probably be 
sufficient to cover the amount, and then expect that to happen 
which ought to have happened and which has happened; that 
this work having been done for the benefit of these people col- 
lectively they would bear the expenses of it just as they did, to 
the amount of those savings banks accounts. 

There was a thing, though, that I might have done if I had 
been actuated, or that organization had been actuated, by any 
such purpose as the gentleman described. I should have insert- 
ed in that writ a direction to the Marshal to take the badies of 
the defendants and then they would have been committed to 
jail. It is not necessary under the Federal Law to apply to a 
justice for a mittimus ; they could have been committed to jail ; 
and perhaps that would not have been a bad idea because it 
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would probably have expedited the trial of this case for which 
we have been knocking at the doors six years before we reached 
a trial. Now, gentlemen, the American Anti-Boycott Associa- 
tion is not an offensive organization; it is a defensive one, and 
its great object and purpose is the defense of the fundamental 
principles of American liberty. Why, when I heard those peo- 
ple stand up here and talk about what liberty is and consider 
what the testimony in this case revealed, and what their con- 
ception of liberty is, I was irrepressibly reminded of what is 
related of Madame Roland in the French Revolution. She 
was mounting the scaffold when her eye lighted on that plaster 
statue of Liberty which the French had erected in the Place 
de Concord, and she said “Oh, Liberty, how they have juggled 
with thee!” Let me give you a taste of liberty. Oh, if I hada 
few moments’ time I would like to tell you the history of Dan- 
bury. I was born and raised fifteen miles below there and when 
a boy it was my privilege to talk with old men who, as boys, had 
talked. with old men who, as boys and young men, were in 
Danbury in the Revolution. What patriotism was then display- 
ed by the whole people! I want to read you now what ‘is the 
union’s conception of liberty in Danbury, about fines and about 
this and that, fining a man a thousand dollars for the privilege 
of going to work; fining manufacturers if they want to have 
their faithful employees retained in their service. I want to 
quote from the defendants’ magazine of April, 1907, the Ameri- 
can Federationist, as to what Mr. Henry White, one of these 
agents of Mr. Gompers, out spying the land, finding out how 
things were going on, reports: “The central labor union of Dan- 
bury, Conn., has resolved not to allow any goods that are non- 
union to be sold within the precincts of the town. A careful 
canvass has been made and all present goods of the concerns 
will be tagged so that after May Ist goods not bearing label or 
the tag will be boycotted. Exception is made, of ‘course, to 
articles made by working people in trades where no organiza- 
tion exists. The dealers have all agreed to this proposition as 
all of the working people of the town are organized.” Now can 
you imagine that condition of affairs in good old Danbury, a 
town with its history? It is said that that can be duplicated in 
many places in this country, a country that we say is free. Now, 
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gentlemen, don’t you think it was about time that some or- 
ganization was formed that would do something to recall the 
current of events to a proper channel, to invoke the aid of the 
majesty of the law, which is made for the protection of all? 

As I stand here I cannot help but recall the condition of af- 
fairs in Hartford County, Tolland, Windham and New London, 
in their early settlement. Our fathers fled from England to 
escape from political tyranny and religious tyranny, from 
Charles and James. The fact is, gentlemen, that one of the 
principal things for which they came to this new country was to 
escape the persecution and the restrictions which were imposed 
upon individual liberty by combinations and by threats of one 
kind and another. I want to read you just now in this connec- 
tion a statement that was made in the Supreme Court of the 
United States bearing upon this subject. It was froma ‘country 
which had been thus oppressed that our ancestors came. ‘The 
conviction of the truth of the sentiment that every man has a 
right to his own faculty, physical and intellectual, and that that 
is a right of which no one can complain and no one deprive him, 
was at the bottom of the settlement of the country by them. 
And that reminds me, gentlemen, that upon this spot or upon this 
site a little frame building stood in which the planters of Wind- 
sor and Wethersfield and Hartford met 271 years ago last week 
and framed the first constitution that that people ever framed 
for themselves. ‘The first example of a government of the peo- 
ple, by the ‘people, and for the people, was on this very spot. 
And, gentlemen, there has never been any interruption of that 
governmental authority from that day to this unless it be the 
short interregnum of Sir Edmund Andrews. There has never 
been any break in the historical continuity of the authority thus 
created and established. And we have a right to the enjoy- 
ment of all our faculties and it is our duty and privilege to 
work. It doesn’t make any difference whether a man is rich 
or poor, whether he is classed as a capitalist or as an employee, 
we are all equal before the law, and you cannot put a construc- 
tion upon it that will grant it in one case and withhold it in an- 
other case. And, gentlemen, it is a fact, though we cannot see 
them, that the invisible hosts are camped around this court toom 
which brought into existence this beautiful heritage which we 
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enjoy and which we hope to transmit to our children and our 
children’s children, and of the great hosts that would come after 
us, whose rights and whose interests are involved in the decision 
which you shall make in this case. And that makes me think, 
while I have got into this historical vein, of another instance. 
Did you ever have occasion to learn how it was that the Con- 
stitution of the United States was ratified by the convention of 
the State of Connecticut? You know after the convention 
framed it, it was sent to the old Continental Congress, and there 
was a convention called here in Connecticut, over there (point- 
ing out of the window)—not in that building but in its predeces- 
sor. Now there was a great deal of opposition to it on the part 
of the people. You know in those days they didn’t have any 
coal and the city of New York was composed of about 25,000 
inhabitants and they got all their poultry and other supplies 
from New Jersey, but they got all their firewood from New 
London and part of what is now Tolland County, and they 
would bargain for it and the money which perhaps your ances- 
tors received was largely due to the result of the sale of the 
wood. Now it so happened that the city of New York, con- 
ceiving that it would be a good thing to raise revenue, pro- 
ceeded to require all the boats from New’ London and New 
Jersey to be entered in the custom house as foreign vessels, and 
they proceeded to tax the merchants dealing in this wood so 
heavily for the ‘privilege of landing it in New York and carry- 
ing it about the streets, that it destroyed the business and 
profits; and thereupon the merchants of New London con- 
ceived the idea that they would boycott the people of New York 
—one of the predecessors of this meat boycott that our dis- 
tinguished friend, Brother DeForest, referred to—and so they 
entered into a bond in the sum of fifty pounds, collectible in any 
court—they bound themselves not to ship any firewood to the 
city of New York. Well that started up the producers in the 
northern part of New London County; the antagonism was 
great. This bond was executed on the 2nd of May, 1787. The 
convention was then in session and the Constitution was report- 
ed and recommended and the delegates from the towns in the 
upper part of New London and lower part of Windham and 
that part then in Hartford County and now Tolland, were the 
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decisive factor that caused the ratification of the Constitution 
of the United States. And why? Because it was the deter- 
mination of the people to root out all restraint of trade between 
the states, whether it be by act of legislature or whether it be by 
the well known power of combination; and it is a historical 
fact that the adoption of the Constitution of the United States 
was largely brought about, we will say, by the determination of 
the people who had suffered the consequences of one of those 
boycotts, to put an end to it. 

Well now, so much for history. Let me try to recall as I 
stand here in this desultory way some points that have been 
suggested. I can’t begin to cover them all but I assure you 
that this case is in a nutshell and according as you think about 
these things so your verdict will be. Do you think that the 
United Hatters of North America through its officers conceived 
the idea of forcing Mr. Loewe to unionize his shop? You can’t 
very well doubt that because John Moffitt said that that was 
their purpose and that they would use the necessary means, 
and they were fresh from their victory over Berg when he said 
it; you can’t doubt it either from the testimony of every char- 
acter that has been introduced here. 

My friend Beach, with that very delicate way he has of split- 
ting hairs, said “Now, gentlemen, you must find that simultane- 
ously there existed in the mind of Mr. Moffitt and these gentle- 
men a purpose to call out these men and cripple the factory and 
at the same time boycott it,” because if only two or three weeks 
intervened between the calling out of these men and the decision 
to boycott, why it wouldn’t be a complete combination which is 
essential to bring it within the purview of the Sherman Anti- 
Trust Law. Well now, that is a ridiculous statement of fact 
because Mr. Moffitt said “We shall use our usual methods. We 
shall disorganize your factory just as the others were if it be- 
comes necessary. We shall put you out of business unless you 
obey.”’ Well I don’t believe that you have any doubt as to what 
their purpose and plan was. 

The next thing is, did they carry it out? Did they call out 
these men? We say that it doesn’t make any difference whether 
they coaxed them out; the concerted and simultaneous with- 
drawal is the essence of it, and we say in the complaint “By 
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force and coercion and threats.” ‘That is the point. That is the 
allegation—and it is equivalent. Justice Holmes says “Mali- 
cious persuasion in these matters is equivalent to force and col- 
jusion so far as results are concerned.” But I am jealous of the 
accuracy of every line and every word in that complaint and I 
stand before you with the recollection in your minds of what 
has been testified to, and I say you haven’t got a particle of 
doubt because you are reasonable men, and sensible and ex- 
perienced men, that these men were forced to come out. Every- 
thing points to it. They were satisfied; they had gone back there 
after being pulled out, many of them. Not a complaint ;— 
yet they tell you, with James P. Maher standing there before 
these men with the scalps of Berg and Roelofs in his belt, and 
his scalping knife in his hand, saying ‘Gentlemen, I think our 
duty to our organization requires you to come out,” that these 
men were not coerced into coming out. My Brother Beach says 
that a man named Haigh came here and swore that Mr. Barrett 
said and Mr. Maher sanctioned it that disobedience would mean 
five hundred or a thousand dollars fine and you people will lose 
your cards. Mr. Haigh swore to it and Mr. Beach dropped 
him like a hot potato and he stood up before you and had the 
sublime audacity to tell you that he didn’t think he looked like a 
man that was telling the truth and he didn’t ask him any ques- 
tions. Well, gentlemen, if I had time, I would like to follow 
up Brother Beach in his analysis of this complaint. He took it 
up here after the manner of a man who is more accustomed to 
setting traps to catch mice than hunting elephants. He did not 
point out any case where the allegations of that complaint had 
not been proven. 

Now as to what has been completely established on every 
point, it would be a waste of time for me to go over this 
evidence with you. It would be as tedious and boresome as 
for a man to stand before another and try to persuade him that 
something is so that he himself knows is so; and I don’t know 
anything more tedious and tiresome than that. 

And now I want to come down to this matter of damages. 
What is your duty in a case like this? Why you are to go ac- 
cording to the evidence. And if the evidence has all been one 
way on the subject it is your duty to follow that evidence unless 
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you disbelieve some of it; and so strong may be the testimony 
that it may be the duty of the court to direct you as to the 
amount of damages. In a case like this it is not as though 
a man had sustained an injury to his person where the dam- 
ages are purely unliquidated. Here, what have you got to go 
by? Well it has: been ‘put in evidence here that for a series of 
years Mr. Loewe has carried on an established business, in- 
creasing in volume and sales, and increasing profitably. We 
started with the year 1901; he made $27,700. ‘The following 
year, instead of making $27,000, he had lost $17,000. That 
put him to the bad $44,000. Well, next year, instead of finding 
any profit it was $15,000 worse off than nothing, and I refer 
your Honor to the case of Chattanooga Foundry Company vs, 
Atlantic Company, 203 U.S. That is the damage sustained dur- 
ing that year. Well, now if our friend hadn’t succeeded in get- 
ting a little crowbar in here and splitting this thing up to our 


_ advantage—let me refer you to what the law is as to these 


things. I would cite your Honor to 1 Sedgwick on Damages— 
Profits of an Established Business. “Where it clearly appears 
that the defendant has interrupted an established business from 
which the plaintiff expected to realize profits, the ‘plaintiff 
should recover compensation for whatever profit he makes it 
reasonably certain he would have realized.” 

Now that is mere common sense and it is justice. Any other 
rule than that would be an injustice and ought not to be sanc- 
tioned by the court. ‘Here as elsewhere the question is one of 
fact, whether profit ican be proved with reasonable certainty. In 
an Illinois case the \court said ‘we all know that in many if not 
all professions and callings, years of effort, skill and toil are 
necessary to establish a profitable business, and that when es- 
tablished it is worth more than capital.’ Can it then be said 
that a party deprived of it has no remedy and can recover noth- 
ing for its loss when produced by another? It has long been 
well recognized law that when deprived of such business by 
slander, compensation for his loss may be recovered in this 
form of action and why not for its loss by this more direct 
means? And of what does this loss consist but the profits that 
would have been made had the act not been performed by the 
appellants? And to measure such damages the jury must have 
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some basis for an estimate, and what more reasonable than to 
take the profits for a reasonable period next preceding the time 
when the injury was inflicted, leaving the other party to show 
that by the depression in trade or other causes they would have 
been less?” 

Now see, there is another case of the topsy turviness of our 
friends. ‘They said the burden was on us to show that our 
loss was such that it was not due to some of these other 
causes that may have intervened. The law is precisely the op- 
‘posite and it ought to be so. “Nor can we expect that in actions 

-of this character, the precise extent of the’damages can be 
shown by demonstration. By this means they can be ascertain- 
ed with a reasonable degree of certainty.” 

These are the principles. Brother DeForest said that this 
was a conspiracy on the part of Mr. Loewe who was but a pawn 
in the game of these conspirators who had not yet formed the 
Anti-Boycott Association, by a couple of years or so, to bring 
this action for the purpose of crushing labor unions. Now in 
this matter of damages when you come to consider the facts, 
we had every book ‘put into your possession. They had expert 
accountants go over these books and finally reported to them 
that there was not any circumstance about these books that they 
could avail themselves of in the matter of affecting the ques- 
tion of damages. ‘They said then why did not Mr. Loewe figure 
out how much his business had fallen off in the year 1902 prior 
to the strike? Mr. Loewe took this inventory regularly in De-. 
cember and this bomb was exploded in his factory in the middle 
of the year. It was impossible for a person to consider what 
went before that period in the year. The only way in which it 
could ever be known with any definiteness was for them to take 
an inventory and settle things at the end of the year. And 
when men do things that make it impossible for parties to show 
their acts, if there is any difficulty about it the burden is as- 
sumed by those who have brought about that condition. ‘That 
is law and common sense. My associate suggests to me that 
there is ample evidence in this case to show the loss of cus- 
tomers. Mr. Beach, in his nice little way, with a pencil and 
paper, was telling you of three or four customers—Mr. Merritt, 
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where is that statement or list of customers? Call the attention 
of the jury to it. . 

Mr. Merritt. There is a list showing a loss of $210,000 of 
business, / 

Judge DeForest also suggested that we would not put in any 
evidence in regard to the business of each customer. Here are 
the totals of business done with every single customer from the 
year 1900 down to 1903. The business we did with 26 certain 
customers in 1903 was $210,000 less than we did with those 
same customers in 1901. 

Mr. Davenport. My friend also said he ought to have hustled 
around and got business. Mr. Loewe had all he could do to 
keep his head above water. That was a very ominous time in 
his bank credits and the second year would be more so; and as 
I said before, nothing but the name and faith of the people of 
Danbury, the business men of Danbury and its customers, would 
save him from ruin at the hands of this band of patriots and 
philanthropists that my friend has described here. But I could 
go on forever talking about this. Whatever may be the action. 
of this jury in this litigation, God only knows, but I am sure 
that I do not misjudge you when I say that I have full con- 
fidence that you have believed in the truthfulness and integrity 
of Mr. Loewe and the subject of his misfortunes which it so 
happens that I went through with him. I saw something of this 
trouble. He had one friend in Danbury, referred to in the tes- 
timony here, Mr. Charles H. Merritt, the father of this young 
man who has so distinguished himself in this case. I know 
something myself of the situation and what he had to undergo. 
Consider yourselves, if you were situated as he was, with such 
an affliction falling upon him. I found myself when I talked 
with him, thinking of the passage in the book of Job; you re-~ 
member how the old patriarch after he had lost all his capital 
and lost his sons and daughters, finally got sick and the wife 
of his bosom turned against him and advised him to curse God 
and die; how he went out in the back yard and took a piece of 
broken crockery and sat down there and began to scratch, and 
that beautiful lamentation that came from him. “Oh that I 
were as in months past, as in the days when God preserved 
me; when his candle shined upon my head, and when by his 
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light I walked through darkness. When the Almighty was yet 
with me, when my children were about me; when I went out 
to the gate through the city, when I prepared my seat in the 
street! The young men saw me, and hid themselves; and the 
aged arose, and stood up, because I delivered the poor that 
cried, and the fatherless and him that had no one to help him. 
I was eyes to the blind, and feet was I to the lame. I was a 
father to the poor and the cause which I knew not I searched 
out. I caused the widow’s heart to sing for joy but now they 
that hate me without a cause are more than the hairs of my 
head.” 

You know in professional relations one comes to be very 
near to another. You can imagine, gentlemen, the tribulation 
through which that man passed during this trouble. You know 
how unprovoked it was, how unjustifiable it was, how iniquitous 
it was, and how if it is sanctioned in his case it can be done in 
regard to every other of the 150,000 or 200,000 merchants in this 
country today who do business of an interstate character and 
are dependent upon the decision in this case, as well as the 
great manufacturers that are independent and with non-union 
employees. Why, gentlemen, if it should go forth from this 
courtroom that a jury of Connecticut with all the traditions 
behind them shall stamp with their approval conduct of this 
kind there is not a merchant in this country that can expect to 
do business without a license from. Sam Gompers and his as- 
sociates. 

I thank you for your patient attention in this matter. I sin- 
cerely hope that whatever I may have said to you which is in 
transgression of the laws of evidence and rights and privileges 
may be overlooked and forgotten. I thank you. 


MARTIN W. LITTLETON 


SUMMATION FOR THE RESPONDENT IN THE INVESTIGATION OF 
SENATOR JoTHAM P, ALLDs, By THE NEW YorK 
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STATEMENT OF FACTS 


In the Senate Chamber at Albany on January 19, 1910, Senator 
Jotham P. Allds, leader of the Republican majority, addressed the 
Senate as follows :—“I rise to the highest question of personal privl- 
lege. J hold in my hand a copy of the New York Evening Post under 
date of January 18, 1910. Spread through several columns is a per- 
sonal attack against my integrity and the integrity of my official ca- 
reer. But the gist of the whole thing is to be found in the direct 
charge made by Senator Conger that with his certain knowledge, 
while he was serving in the Assembly, I received money to influence 
my official action to secure for himself and his friends my influence 
in defeating certain legislation in which he was interested. Let me 
say to this Senate and through the representatives of the press here 
assembled, that that charge is false and the statement is a lie. But 
mere assertion upon his part that it is the truth and the denial by 
myself count for nothing in view of the gravity of the charge. I 
court and demand the fullest investigation in order that the truth 
may be known throughout the entire State.” 

Senator Benn Conger then said, ‘Mr. President, I, too, am in favor 
of an immediate investigation of this entire matter, and I shall be 
glad to appear before a properly appointed committee of this Senate 
to substantiate any authentic statements made by’ me.” 

On January 20th, 1910, both Senator Allds and Senator Conger 
were, on their own request, excused from further attendance. in the 
Senate, until final action should be taken. The investigation was 
conducted by the Senate convened as a Committee of the Whole 
House, to which full power was given. The rules of a court of 


[557] 


558 FAMOUS JURY SPEECHES 


justice were to prevail in the proceedings. The counsellors for Sen- 
ator Conger were Augustus Van Wyck, James W. Osborne, David W. 
Van Hoesen, Nelson W. Bonney and A. HE. Bryan. Those for Senator 
Allds were Lewis E. Carr, Martin W. Littleton, Lewis E. Griffith, 
Danforth E. Ainsworth and Harry Follett. 

The investigation was opened on January 28, 1910, by the filing of 
Senator Conger’s formal charge that Allds, on or about April 23, 
1901, while he and Conger were members of the Assembly, received 
and accepted from Hiram G. Moe the sum of $1,000 in Conger’s pres- 
ence at the Capitol in Albany, Allds having demanded this sum as 
the consideration for his having refrained, in the interest of the 
American Bridge Company, from pressing to passage a certain high- 
way bill pending before the Assembly. This charge was a reiteration 
of the statement made by Conger in a conference at the Ten Eyck 
Hotel on January 4th, 1910, as his reason for opposing the election 
of Allds as President pro tempore of the Senate. 

The investigation lasted until March 29, 1910. On the morning of 
that day, before the Senate resolved itself into a Committee of the 
Whole, the resignation of Allds from the Senate was received to take 
effect immediately. After a recess, the Senate convened as a Com- 
mittee of the Whole, and the following resolution was adopted by a 
vote of 40 to 9:—‘‘Resolved, That the charges of Senator Benn Con- 
ger, representing the Forty-First Senatorial District, duly verified 
and filed with the Clerk of the Senate, January 28, 1910, against Sen- 
ator Jotham P. Allds, representing the Thirty-Seventh Senatorial Dis- 
trict, have been sustained.” The Committee then rose, and the same 
resolution was adopted by the Senate by a vote of 38 to 8. 


MR. LITTLETON’S CLOSING ADDRESS. 


Mr. Chairman and Gentlemen of the Committee: When Mr. 
Groesbeck, who probably made the most effective presentation 
of his case of any of the distinguished men who took part in 
the trial of Andrew Johnson, addressed the Senate of. the 
United States, sitting as a court of impeachment, he embodied 
a quotation in which he used what in a word seems to signify 
the relation which you occupy to this trial. He said: “In what 
spirit, Senators, should you try this case? Allow me to refer 
you upon this subject to the language of Story in his Com- 
mentaries on the Constitution, to be found on page 216, section 
743. I beg your attention to this language of Justice Story up- 
on the question which I have just propounded,’ and then he 
read from Judge Story, the following quotation: 

“The great subjects to be attained in the selection of a tribu- 
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nal for the trial of impeachment are impartiality, integrity, in- 
telligence and independence. If either of these be wanting, the 
trial must be radically imperfect. ‘To secure impartiality, the 
body must be in some degree removed from popular power and 


‘passions, from the influence of sectional prejudices and from 


the more dangerous influences of party spirit. To secure in- 
tegrity, there must be a lofty sense of duty and a deep responsi- 
bility to future times and to God. To secure intelligence, there 
must be age, experience, and high intellectual powers as well as 
attainments. ‘To secure independence, there must be numbers 
as well as talents, and a confidence resulting at once from per- 
manency of place, dignity of station and enlightened patriotism. 

“Strictly speaking, the power partakes of a political character, 
and on this account, it requires to be guarded in its exercise 
against the spirit of faction, the intolerance of party, and aug 
sudden movements of popular feeling.” 

Perhaps no other man who addressed the Senate on that 
great occasion in so brief and yet so effective a manner present- 
ed the cause of the accused as did the feeble and infirm Groes- 
beck, about whom so little was known when the argument 
opened and about whom history has recorded so much since 
the trial closed. “That trial furnished many examples for the 
guidance of the committee sitting as this committee is in the 
trial of one of its colleagues, for, while it is not in the con- 
ventional sense an impeachment trial, while it does not partake 
of the constitutional character of an impeachment trial, it nev- 
ertheless should be governed in all substantial particulars by 
those great and dominant qualities of justice, and those super- 
vening principles of law which govern the trial of impeachment 
cases. 

Something has been said in the fugitive discussion of this 
case from time to time about the fact that the defendant is not 
on trial for life, for liberty or for property. Something has 
been said about the fact that what he sacrifices, after all, is 
the membership amongst his colleagues in this body, that he 
forfeits the trusteeship which he holds and which has been 
reposed in him by a confiding community. Upon that subject 
I need no better authority than to refer you to what was said 
by Mr. Evarts upon the occasion of the trial of Andrew John- 
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son, when the same argument was made that after all, the gov- 
ernment was not proceeding under the laws as a court, but was 
proceeding, without license and without bridle, to investigate 
the malversation, misfeasance, malfeasance and maladroit con- 
duct of the President of the United States. Mr. Evarts, in 
replying to that, and I cannot reply to it half so well as by read- 
ing it to you, said: 

“I know that soft words have been used by every manager 
here on the subject of the mercy of our Constitution and the 
smallness of the punishment, that it does not touch life, limb 
or property. Is that the sum of penalties? Is that the measure 
of oppression of punishment? Why, you might as well say that 
when the mother feels for the first time her new-born infant’s 
breath, and it is snatched from her and destroyed before her 
eyes, she has not been deprived of life, liberty or property. In 
a republic, where public spirit is the life and where public virtue 
is the glory of the State, and in the presence of public men pos- 
sessing great public talents, high public passions, and ambitions, 
made up as this body is of men sprung, many of them, from 
the ordinary condition of American life, and by the force of 
their native talents and by the high qualities of endurance and 
devotion to the public service, who have lifted themselves into 
this eminent position, if not the envy, the admiration of all 
their countrymen, it is gravely proposed to you, some of whom 
from this elevated position do not disdain to look upon the 
presidency of the United States as:still a higher, a nobler, a 
greater office, if not of pride yet of duty, that you shall feel and 
say that it is a little thing to take a President from his public 
station and strike him to the ground, branded with high crime 
and misdemeanor, to be a by-word and reproach through the 
long gauntlet of history forever and forever. In the great hall 
of Venice, where long rows of doges cover with their portraits 
the walls, the one erased, the one defeatured canvas attracts to 
it every eye; and one who has shown his devotion to the public 
service from the earliest beginning, and you who have attended 
in equal steps that same ascent, upward, and now, in the very 
height and flight of your ambition, feel your pinions. scorched 
and the firm sockets of your flight melted under this horrid 
blaze of impeachment, are to be told, as you sink forever, not 
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into a pool of oblivion, but of infamy, and as you carry with 
you to your posterity to the latest generation this infamy, that 
it is a trifling matter, and does not touch life, liberty, or prop- 
erty! If these are the estimates of public character, of public 
fame, and of public disgrace by which you, the leaders of this 
country, the most honored men in it, are to record your estimate 
of the public spirit and of the public virtue of the American 
State, you have indeed written for the youth of this country the 
solemn lesson that it is dust and ashes.” ; 

I need no higher authority than the estimate placed by so dis- 
tinguished a member of the American Bar, its leader, that 
this trial, not involving life, not involving liberty, not involving 
property, nevertheless involves that which embodies more of 
priceless value than the sum of all these. 

Need I add one word more regarding the attitude which the 
Senate as a committee should occupy during this trial? I do not 
offer you my suggestions, because your experience ts beyond 
mine. I do not give you my advice, because your judgment is 
riper than mine. I do not ask you to take any dogmatic utter- 
ances of mine as your guidance, because you have consulted 
the pages of the book of experience and sounded out the knowl- 
edge of the books of philosophy far beyond any pretense of 
mine. But I would like to call your attention to the fact that 
in the impeachment of Mr. Johnson, there lacked one vote of 
that final impeachment, regardless of the burning issues that 
gathered about the capital of the nation and that leaped from 
bosom to bosom throughout the entire country at that particu- 
lar time; I take it that every American now, in the calm after- 
math of history, is glad, glad beyond expression that that one 
vote was cast which prevented the impeachment of the Presi- 
dent. 

There was upon that occasion, no doubt you will recall, a 
privilege given to each Senator to write an opinion upon the 
subject, and in recording his view of the trial and opinion ex- 
plaining his vote, and in giving his version of his duty, it hap- 
pened to be that the man who could be said to have cast the 
deciding vote was Hon. William P. Fessenden. Of course, any 
one of the nineteen who cast a vote can be said to have cast 
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the deciding vote, but Fessenden concluded ‘his opinion, which 
is found in the record of that trial, with something which it 
seems to me is so pertinent to the situation here that I would 
feel myself more or less derelict if I did not call attention to 
the two concluding paragraphs, Mr. Fessenden in the conclu- 
sion of his opinion says: 

“Tt has been further intimated by the managers that public 

opinion calls with a loud voice for the conviction and removal 
of ‘the president. One manager has even gone so far as to 
threaten with infamy every Senator who voted for the resolu- 
tion passed by the Senate touching the removal of Mr. Stanton, 
and who shall now vote for the president’s acquittal. Omitting 
to comment upon the propriety of this remark, it is sufficient 
to say, with regard to myself, that I not only did not vote for 
that resolution but opposed its adoption.. Had I so voted, how- 
ever, it would afford no justification for convicting the presi- 
dent, if I did not, on examination and reflection, believe him 
guilty. A desire to be consistent would not excuse a violation 
of my oath to do ‘impartial justice.’ A vote given in haste and 
with little opportunity for consideration would be a lame apol- 
ogy for doing injustice to another, after full examination and 
reflection. 

“To the suggestion that popular opinion demands the con- 
viction-of the president on these charges, I reply that he is not 
now on trial before the people, but before the Senate. In the 
words of Lord Eldon, upon a trial of the Queen, ‘I take no no- 
tice of what is passing out of doors, because I am supposed 
constitutionally not to be acquainted with it.’ And again, ‘it is 
the duty of those on whom a judicial task is imposed to meet 
reproach and not court popularity.’ The people have not heard 
the evidence as we have heard it. The responsibility is not on 
them, but upon us. They have not taken an oath to ‘do impar- 
tial justice according to the Constitution and laws.’ I have 
taken that oath. I cannot render judgment upon their convic- 
tions, nor can they transfer to themselves my punishment if I 
violate my own. And I should consider myself undeserving the 
confidence of that just and intelligent people who imposed upon 
me this great responsibility and unworthy a place among hon- 
orable men, if for any fear of public reprobation and for the 
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sake of securing popular favor, I should disregard the convic- 
tion of my judgment and my conscience. 

“The consequences which may follow either from conviction 
or acquittal are not for me, with my convictions, to consider. 
The future is in the hands of Him who made and governs the 
universe, and the fear that He will not govern it wisely and 
well would not excuse me for a violation of His law.” 

Mr. Chairman, and gentlemen of the Committee, in the spirit 
in which these utterances were made, I approach the discussion 
of the issues of this case. I could not if I would and I would 
not if I could believe that in a matter of this importance any 
person could take one step backward or forward except that 
step was dictated by the guidance of an enlightened conscience. 
I have read this in order, if I may, to conjure from the past, 
the spirit that assembled about the only impeachment trial of 
the chief executive of this country. And I have read this from 
the opinion of a man, of whom it was least expected that he 
should have taken that stand and should have, in effect, 
cast the deciding vote in favor—or, rather, against the impeach- 
ment of the president. 

Much has been said about the rules that should govern you; 
whether they shall be some undefined and unchartered rules 
originating from your legislative experience, or whether they 
shall be some rules which proceed from your knowledge of 
the administration of the common law under the constitution of 
the State. I take it that from the mere adoption of, the rules 
of procedure, and from the efforts that we have made from 
time to time to confine this investigation within the rules of evi- 
dence, that you intend to try the respondent in this case by 
those rules with which you are acquainted, either as lawyer or 
as layman, and by which you would expect to be tried if you 
were arraigned before your colleagues. I take it that there 
are no rules which may be invoked, | take it that there are no 
principles to which appeal can be made, I take it that there are 
no standards which we may approximate except the standards 
of justice rendered by the constitution and the laws of the 
State. I do not understand—and if I am mistaken in this, then 
I am entirely mistaken in the whole conception of this case—I 
do not understand that even my adversaries will claim that 
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there is a different rule for-the trial of a man accused of this 
grave offense, because it happens to be in front of a numerous 
tribunal, rather than in front of one judge with a jury. And 
if there be any doubt upon the subject, I desire to draw your 
attention to the authority, which after all was the foundation 
authority of our own. It had been said in the trial of President 
Johnson from the very beginning, that there was some rule 
not within the constitution, not found within the body of the 
law, not known by lawyers, not practiced in courts, by which 
he was to be tried; some quasi-political social rule by which 
either as a social club you would exclude him from your mem- 
bership, or as a political body you would expel him from his 
position. 

Mr. Evarts replying to that, quoting from the most eminent 
authority in the English cases, says: 

“But one page of pretty sound authority, I take it, will put 
to flight all these dreamy, misty notions about a law and pro- 
cedure of Parliament in this country and in this tribunal that 
is to supersede the Constitution and the laws of our country, 
when I show you what Lord Chancellor Thurlow thought of 
that subject as prevalent or expected to prevail in England.” 
He continues: 

“Tn Hastings’ trial, Lord Loughborough having endeavored 
to demonstrate that the ordinary rules of proceeding in crim- 
inal cases did not apply to Parliamentary impeachments, which 
could not be shackled by the forms observed in the courts be- 
low, Lord Thurlow said: 

““My Lords, with respect to the laws and usage of Parlia- 
ment, I utterly disclaim all knowledge of such laws. It has 
no existence. ‘True it is, in times of despotism and popular 
fury, when to impeach an individual was to crush him by the 
strong hand of power, of tumult, or of violence, the laws and 
usage of Parliament were quoted in order to justify the most 
iniquitous or atrocious acts. But in these days of light and 
constitutional government I trust that no man will be tried 
except by the laws of the land, a system admirably calculated 
to protect innocence and to punish crime.’ ” 

I take it, Mr. Chairman and gentlemen of the committee, 
that no man will have the courage in this contest, no man will 
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assume the hardihood of this struggle, to ask you to dispose 
of all that is worth having, which belongs to this respondent, 
upon any other theory than that with which you would be called 
upon to part with your life, your liberty, your property or 
your character, 

I take it, Mr. Chairman and gentlemen of the committee, 
that if ever there gathers about a man all the protection of 
the law, that if ever the presumption of innocence is a vital, 
a living, a throbbing thing, it must be in an assembly where, 
one colleague is to be tried by his brother colleagues. And, 
I take it, that even if the law itself did not presume him in- 
nocent that his colleagues, as with one accord, having served 
side by side with him, and known him and rubbed elbows with 
him, and seen him go in and out before the world, would be 
bound by every recollection, connection and experience with 
him to presume that he was innocent, even in the absence of 
that beneficent principle of justice. I take it, in addition to 
that, that that presumption is gathering about this respond- - 
ent here, that it is as much within this Senate Chamber as 
if he stood upon trial before twelve of his peers in a court, 
under an indictment charging the offense. I take it that that 
presumption is not some idle sound. I understand it to mean 
a vital, a living, a real prospection. JI do not mean it as a 
shelter for a man accused—I do not mean it as a retreat from 
which he must be bombarded by the truth, but I mean it as a 
presumption which has been so beautifully personified in the 
opinions of one of the courts of the country, and that is, that 
that presumption, that innocence, is the first witness that 
is ever introduced in every case where a human being is charg- 
ed with an offense. It is a venerable witness. It has come, 
stepping down from century to century, hoary with years. It 
stands before the accused when the indictment is read, and the 
charge is made. It lifts his hand above him, and as each wit- 
ness speaks it pronounces the words “Not guilty” over his 
head to all the world. It is a witness whom no man has ever 
dared impeach. It is a venerable witness whose character 
no man has ever dared assail, and this old witness has stood 
in all Anglo-Saxon countries, in all Anglo-Saxon tribunals, 
with his hand uplifted above the accused, pronouncing his 
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charges as slander, denouncing his accusers as falsifiers, until 
the evidence becomes so overwhelming that, bowed and deject- 
ed with the weight of shame, he is bound to take his way from 
the forum, and leave the accused exposed to the consequences 
of his conduct. And I take it, that is the presumption of in- 
nocence which surrounds the respondent in this case, as it 
does in every other case where men are accused of offenses. 

Mr. Chairman, and gentlemen of the committee, what is the 
attitude of the prosecution in this case? It seems that on Jan- 
uary the 4th, at a conference at the Ten Eyck hotel, when the 
question of the election of a Temporary President of this body 
was up, Senator Conger made a statement, and that statement 
was to the effect that the respondent in this case, to his 
knowledge—his personal knowledge, had been guilty of re- 
ceiving a bribe. I desire to notice, if I may, with your per- 
mission, the series of events succeeding the charge that was 
made on the 4th of January. In some way, that news was 
communicated to the evening papers—or, the Evening Post. 
Mark you, there is no person who says that Conger did more 
than state that he had a personal knowledge of this offense. 
A little later this had been communicated to a paper known as 
the Evening Post, and it was through the medium of the Eve- 
ning Post that it became published. This was January the 
4th. I call upon you to remember the evidence, to recollect 
that none of the gentlemen present at the Ten Eyck ever 
intimated that. Mr. Conger said that there was a third person 
present when the bribe was given, or when he claims it was 
given. One of the witnesses who testified—and he is a Senator, 
now sitting in;this case—went so far as to say that he gave 
the impression that he personally delivered the money. From 
January the 4th until January the 19th this matter was kept 
in a suspended state, being discussed back and forth between 
Mr, Allds and the papers, the papers threatening to publish 
and Mr. Allds protesting that they should not publish it. 

On January the 17th the New York Evening Post, through 
its president, wrote Mr. Allds as follows: _ 

“As we assured you on Saturday last, the Evening Post 
desires to give you ample opportunity to publish in its columns 
any statement you may choose to make in regard to ‘the 
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charges of Senator Conger, to be printed side by side with the 
charges. You were to give us this statement before midnight 
of January 17,1910. The charges are that you received money 
while leader of the Assembly for your assistance in suppress- 
ing bills amending the Highway Laws of New York in rela- 
tion to bridge building and repairing. We have not received 
from you your statement, and in view of your delay, we will 
expect this statement before 10 o’clock a. m., January 18, 
1910, but we must have it before that hour, for it to receive 
simultaneous publication. Of course, we will publish any state- 
ment that you may care to send us in regard to this matter.” 

That is signed, the New York Evening Post, by Mr. Villard, 
president. 

On the 18th Mr, Allds wrote a letter, and I want, gentle- 
men, to particularly draw your attention to this, because it 
will illustrate a point if it won't adorn a tale, and I want to 
read it to you, because I want you to feel what I feel. I want 
you to have run in your blood, if you can, the sensation that 
must have run in the blood of the respondent in this case, when, 
after the disclosure on the 4th, and the hovering about in the 
atmosphere of this alleged bribery against him, the newspaper 
now holding this sword above his head, he writes back on 
January the 18th. 

“T have the honor to acknowledge the receipt of your favor 
under date of January 17th, which was left at the club where 
I live, last evening at midnight, and I desire to avail myself 
of the suggestion that you would be happy to receive from me 
by 10 o’clock any statement that I desire to make. Likewise, 
referring to our personal conversation on Saturday morning 
last, I beg to say that I understood distinctly that you will 
be personally in Albany on Monday, and you will either call 
yourself or have your representative call on me at my office 
in the Capitol.” 

That testimony in this record, unchallenged, is that after the 
interview between the respondent in this case and the president 
of the Evening Post Company, he agreed that he would give 
him an opportunity to reply to the charges that had been made, 


to save himself from that promiscuous odium which flies as: 


with the wind, once it is made public, in this country. Here 
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is where he charges them with having broken faith—a charge 
which has not been denied and which cannot be denied in this. 
particular case. He says “I was in the office from 10 o’clock 
in the morning until 10 last evening, except only the dinner 
-hour, 6:30 until 8, and during the time of the session from 
8:30 to 9:15, when I was of course in the Senate Chamber. 
I understood distinctly that before you would give any cred- 
ence to what you yourself regard as a serious charge, and 
which I pointed out to you must have been a hasty angry re- 
mark on the part of Senator Conger, you would be very happy 
to have a full statement, both of my record on bridge and high- 
way legislation, by an examination of the journals, and, like- 
wise, an examination of the record of Senator Conger, as. 
bearing upon what must have been his motive in making any 
statement which you advise me he made. You not yet having 
shown me the statement, which you advised me in the letter 
that you proposed to publish, I cannot of course reply at this 
moment to the same.” 

Think of it, gentlemen of the committee. This statement 
was made on the 4th of January. The Evening Post, which 
has been the prosecutor in the newspaper world of this respond- 
ent, has that written statement in its possession. The respond- 
ent is demanding of them that he have some knowledge or 
intimation as to what that statement contains. "They have 
withheld it from him, and now, in the last hour, when the 
blow is about to be struck, a blow the effect of which no man 
can foretell, he protests in this letter of the 18th, that “if any 
such statement which has been made to you, such as you con- 
vey in your letter, is true, it is evident that there are two 
Senators now serving in the Senate who ought not to be rep- 
resenting the people of their districts, and, if any publication 
of that sort is made, I shall embrace the first opportunity when 
the Senate is in full legislative session to take prompt steps 
to determine what are the actual facts, because, he being at 
that time an Assemblyman, as I was, it will occur to any think- 
ing man that each was guilty, if there was any foundation for 
the slander. I am, Mr. President, engaged in preparing a defi- 
nite history of all action which I have taken during my entire 
legislative career on highway matters, and I am also endeavor- 
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ing to produce the record of the other Senator, both while he 
was in public life, and also the act of himself and his compa- 
nies both in this State and the adjoining States.” 

Now, let me show you the letter which you have not seen, 
of the same date—January 18th, 12:40 a.m. ‘his is the mid- 
night letter: 


+ “Senator J. P. Allds: 

“Dear Sir—I am sorry to hear from Mr. Arndt that you 
misunderstood as to your statement. We have been expecting 
it all forenoon, all evening, but did not send for it until we 
had Mr. Conger’s charges in hand at half past eleven to-night. 

“Very truly yours, 

“January 18th, 12:40 a. m.” 


I call your attention to the last part of it “But did not send 
for it until we had Mr. Conger’s charges in hand at half past 
eleven to-night.” And in connection with that I draw your 
attention to the fact that the respondent when upon the stand, 
when questioned by counsel for the prosecution, said that Mr. 
Arndt said to him, “We did not get him up to signing it until 
half past eleven o’clock to-night.” 

Now you say what is the significance of this? I will tell 
you: Ina whispered conference at the Ten Eyck he at least 
had the courage to arise in the presence of seven Senators, 
he let go in a soothing purring sort of way this infamous 
slander against the respondent. I do not say he ever intended 
that to become public then. I do not believe with all the as- 
sembled vitality of Groton he ever had the courage to make 
it public to more than six or seven men at a time, but he in- 
tended in that place, where it would do its harm, to whisper 
this particular poison into the ears of those who might or 
might not listen. But the Evening Post, zealous as with the 
zeal becoming a newspaper which now and then gets a scoop, 
had worked him up at half past eleven on the 18th at night for 
the first time to sign the charges in this particular case, and 
there had elapsed, how long, sixteen days, fourteen days, be- 
tween the 4th and the 18th. 

You say what is the significance of this? I ask you what 
had been going on during the fourteen days. Well, you say, 
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why should not Conger have made the charges? Gentlemen of 
the committee, if one of you, in confidence in a conference had 
said something about me, even though you believed it to be true, 
and you treated it as confidential, and you were my enemy, and 
it got out in public, and it was told upon you, and the press 
came to you, what would have been your answer? My answer 
would have been, I made a confidential statement to my asso- 
ciates, and I shall treat it as confidential. If they choose to 
break that confidence, they may do so. What would have been 
your answer if the Senate had called upon you? What would 
you have done? You would have said, “I am within the juris- 
diction of the Senate, and any process that they issue for me 
will reach me; and if they wish my testimony upon this sub- 
ject they may have it. I will tell the truth when I am called to 
the witness stand.” Notso. Not so here. At half past eleven 
on the eighteenth, from this letter of Villard, we are permitted 
to believe that he signed a statement which went to the Evening 
Post, and which, when it went there, became a public charge on 
the nineteenth, or the evening of the eighteenth, against the 
Senator in this case. Now, what else happened? I do not wish 
for one moment that the presence of my associates upon the 
other side should be taken as having any significance; and yet 
how singular it is that a man who says there was a breach of 
confidence amongst the seven Senators should, when the charge 
has become public, employ the ablest counsel that he could get. 
For what? To prepare an indictment against him. ‘To pre- 
pare to prosecute a confidential statement made to his associate 
Senators in the Ten Eyck. What was the object after the rules 
were adopted? The rules said he can file his charge, but if 
they are not filed, then the Senate can go on and investigate 
these charges. But yet I think it is within the record to say 
that the distinguished ex-candidate for Governor of this State 
and his associate, a prosecutor of experience in New York, have 
been, so to speak, scampering around the north part of this 
State ever since early in January, serving the cause of this man, 
of whom it is said that it is too bad that his confidence was 
broken by his associate Senators, and they told what he said 
in confidence at the Ten Eyck. What kind of attitude is 
that for a man whose confidence has been abused? Why 
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should he be the public prosecutor before this body? Why 
should he assemble his counsel here for the purpose of con- 
ducting an examination of this character? Who summoned 
him to court? If somebody broke his confidence, why did 
not he wait within the call of the Senate and say, “I will tell 
the truth about this?” Why bring this gentleman here and 
pursue day after day, until actually they persuaded him by 
some element of magic, inscrutable beyond the judgment of 
men, that he in some form represents the people of the State 
of New York. Why, in the early outset of this case, when 
we were first talking about it, you would suppose that counsel 
upon the other side and Senator Conger were the protagonists 
of the people and of public virtue in this State. For a moment, 
when the atmosphere was filled with accusation and there was 
no chance to reply, you would think that Senator Conger was 
after all the champion of public virtue, the man who was 
going to clean house, and one day you could scarcely tell 
whether he was a reformer or an informer in the case. 

These gentlemen here have conducted the case with their 
mouths filled with representations of the people of the State. 
When did they come to represent the people of the State? 
When did their employment, proceeding from private spite, is- 
suing from personal malevolence and growing out of individ- 
ual venom, make them the representatives of the great people of 
the Commonwealth of New York? I protest against such 
humbug and hypocrisy. This man, driven by the Evening Post, 
sustained in his hour of adversity by his adroit and resourceful 
counsel, and led on in the confusion which grew out of his sup- 
posed breach of confidence, finally, as the Evening Post says, 
at half-past eleven o’clock on the 18th, signed the charges. 
Then they gave my client from half-past eleven that evening 
until twelve-thirty that morning, the date of their letter in 
which they practically said “Conger has signed the charges; 
we want to bid you good night. To-morrow afternoon it will 
all appear”; and it did appear. And when it appeared, Senator 
Allds arose in his ‘place in the Senate and made the demand 
for an investigation. Now if there was one human being in 
the world who knew if it were true, that “Hi Moe and Benn 
Conger had come down and paid him the money in the manner 
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which they described, that man was Senator Alids. He had 
had from the 4th or 5th of January until the 18th or 19th to 
determine, to ascertain if Hi Moe was still on earth; and he 
knew if it were true, if any human being knew it, he knew 
that Moe and Conger had in this dramatic way marched down 
the halls of the Capitol distributing bribes like the postman 
distributing Christmas cards on Christmas morning. He was 
the one man of all men who knew it; and yet, standing here 
in the Senate, think of what must have been his consciousness 
if that were true. Put it to yourself. You are charged by a 
public newspaper, almost public, you are charged by a news- 
paper with having taken a bribe; it has been made the common 
theme of this paper; it has thrived upon it from the moment 
that it absorbed it into its sponge-like column until the present 
time. Think of it. And yet you rise in your place in the 
Senate, with the consciousness of the guilt upon your own 
soul, looking the man in the eye who accused you of taking the 
bribe, conscious of the existence of the man who witnessed 
it, and demand an investigation. Now, you may say it is a 
courageous thing to do. I take it that the ordinary man would 
say, well I will sue the Post for damages and I will have this 
man arrested for attacking me and I do not care to have any 
investigation as long as there are two witnesses to one; and 
if anybody knew that, if it were true, Senator Allds was the 
one man who knew it, when he stood up in this Senate and 
demanded it. Have you ever thought of it? I do not believe 
any of the Senators who testified to what Mr. Conger said 
in the conference ever testified about the date when this bribe 
is said to have been delivered ; but I appeal to their recollection, 
to the courage, and to the memory of these Senators who 
sit as jurors in this case, if it ever crept into the mind of a 
single one of them upon that occasion, that this was a dramatic 
delivery of a bribe in the presence of a third person as it 
was finally described upon the witness stand. I appeal to 
them, as they decide this case, if it ever occurred to them until 
“Hi” Moe was released from the inscrutable solitude of Con- 
gerville upon this witness stand that there ever was such a 
human being as Moe or there ever was a third person present 
at the delivery of that money. I appeal to them now, when 
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they go out to decide this case, if it is not their honest con- 
viction that Conger, in that conference in the Ten Eyck hotel, 
intended to convey the impression that he delivered the money 
in 1901. 

Now, you say, “Well, of course that is negative testimony,” 
but it is not. Think of it, gentlemen. All assembled in the 
Ten Eyck hotel. A man says he paid me a bribe. You know 
me and you may not think well of me, or you may think well 
of me; but you say that is a pretty serious thing to say, just 
as Senator Brackett said to him, now if you do not know 
that, do not say it. You have heard the language bandied 
about these halls, about the hotels, about the streets, about 
the clubs, over and over again, the glib tongue has reeled off 
the epithet, “He is a crook.” How many times have you heard 
it used and urged against your fellows? How many times 
have you discounted it? How many times has it made you 
cold, right to your very marrow, when somebody said it? On 
this occasion Senator Brackett said ‘“‘be careful now.” “Then he 
gave me the impression,” said Senator Brackett, on the stand, 
“He gave me the impression that he was the man; that he 
personally delivered the money.” Well, now, if you were tell- 
ing the story of the bribery of your colleague, in the confidence 
of a conference, called for the purpose entirely apart from 
that, a political purpose, do you think you could get by without 
getting some impression as to how and in what manner that 
money was delivered? Either, gentlemen, you of the confer- 
ence who testified did not attach very great importance to the 
statement, or else you allowed the accuser to escape with his 
accusation without pinning himself down to anything else ex- 
cept that he knew that Allds had taken money back in 1900 
or 1901. But remember this, even when the Evening Post 
made that public, even until the charges were filed here at the 
Clerk’s desk, Conger was not called upon to fix any date when 
this money was delivered. He could have said any day in 
April or March. He could have said anywhere in Albany. 
He could have fixed it any place inthe city. Nothing that he 
said in the conference, nothing that he said to the Evening 
Post, nothing that he said anywhere, required him to locate 
the time and the place. What happened? When the Senate 


574 FAMOUS JURY SPEECHES 


adopted the rules, they required that he should answer by 
February 4th, I think it was, and then the charge was made that 
on the 23d of April, 1901, he knew that $1,000 was delivered. 
Now let me show you how unfair, and how in accordance 
with the secretive policy of the man, who is not playing square 
with the Senate, these charges were proven. Did you have 
any idea when we assembled here on the morning when these 
charges were presented who the man was that delivered the 
money? Did you gentlemen who sat in the conference as a 
conference know even after the charges were filed who de- 
livered the money? Not until my associate demanded a bill 
of particulars, which was furnished fully prepared from the 
bosom of counsel upon the other side, disclosing for the first 
time, about fifteen minutes before he was called, this inscrutable 
deacon of Groton, Hiram G. Moe. Is it possible that you 
could keep him in concealment all this time, that you would not 
tell your confreres, that you would not tell the others, that 
you would not tell the world, and that you had kept both the 
date, the man and the occasion concealed until the critical 
moment when the accused was to meet his accuser before his 
trial? Then what happens? Why they introduce Mr. Moe 
on the witness stand, and Mr, Moe tells the skeleton of the 
story; he tells that he had been employed by them. And 
then he tells the remarkable story of taking the $6,500 check, 
and cashing it in Syracuse in drafts and part in money in 
Groton, and bringing it here and distributing it. 

Gentlemen of the committee, I know full well how partisan- 
ship will carry counsel in his argument and in his statements 
and in his passion beyond what would be called the cold limi- 
tations or the logical consideration of a judge. But I give 
you my word, I believe there are twenty-two lawyers in this 
body, I appeal to them from their experience as lawyers, and 
I appeal to every other man from his experience as an indi- 
vidual, if when he listens to the story of the passing of the 
check and the delivery of the money in the manner described, 
if there did not arise voluntarily within his bosom, a sense of 
skepticism and doubt as to the delivery of the money, the 
amount, and the manner in which it was delivered ? “Why,” 
you say, “there was a check for $6,500 on the 22d of April.” 
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You say “There was the stub.” Of course the check had a 
stub, and the stub had a check, and the check had a bank, and 
the bank had money. But what sort and manner and appear- 
ance of truth is that? Could not the Groton Bridge Company 
have had a bridge transaction on the 23d or 22d of April? 
Didn’t they have a payroll? Didn’t they draw money? Were- 
n’t they passing back and forth other drafts? Is there any 
criminal connection between Hi Moe’s cashing of the check 
and the paying of it to Senator Allds in this place? Can you 
conceive of any connection between them, except that con- 
nection which rests entirely upon the evidence of Moe himself? 
Why, I have heard it said here “But what have you got against 
Moe?” If a man told me—if Ananias could be brought out 
of his grave and he were to tell me that he saw a man put a 
blast of powder on a stone in the street and touched it off and 
it blew the stone up in the air I would say, “Well, you are 
the prevaricator of all ages. To you the finger of scorn has 
been pointed throughout all succeeding generations as a liar of 
all liars. But nevertheless when you tell me something that 
has got such inherent quality of credibility about it, I am quite 
willing to believe that if a man put a blast of powder on a 
stone and touched it off, it blew the stone up.” But if some 
Senator to whom we had always looked with veneration and 
respect were to tell me that he saw a stone lying in the street, 
and of its own force rose in the air and fell back, you would 
say “Your reputation is beyond reproach, but the inherent 
credibility of your story is so far from the conception of my 
experience and intellect that I must reject your story,” and so 
it was with Moe when he said to me that he left Groton either 
at seven or nine, or eight o’clock that morning, and that he came 
to Syracuse with $500 in money, and two drafts of $3.000 
each; I could understand that. Anybody is apt to go to Syra- 
cuse, or Buffalo, or Rochester or Albany and very apt to have 
drafts in his pocket. When he came on down to Albany he 
had never been here but. once in his life, and that was on Sun- 
day, just stopped over a train, and he marched through the city 
straight to Lancaster street. You all recall with what dogmatic 
certainty he referred to Lancaster street, until I referred him 
to the directory, which shows it was Jay street. I do not know 
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how far they are apart, but a small distance like that would 
not stumble him much. He said he went to Jay street. How 
he found his way nobody knows. He said he found addressed 
letters there, but how that would guide him from the Central 
station to Jay street nobody knows. He said he went to Jay 
street and there he met Mr. Conger, that they had their supper, 
went to bed, and he counted the money the next morning, and 
a little after nine o’clock they came over to the Capitol; that 
he put this money in an envelope, and you will recall I 
asked him particularly—if you remember at that time our 
friends on the other side, with an unctuous solicitude which 
soon disappeared in the hard-fought struggle, pretending they 
wanted to keep quiet the names of the other gentlemen—and 
I said to him, “What was the name on one of the envelopes?” 
and he said, “J. P. Allds.” You remember my having him write 
it out on a piece of paper. I said, “Write it out.” Do you 
remember him saying to me, “You want to get my hand- 
writing don’t you?” He thought I had some trick in mind— 
I did not—and he wrote it out. He said he wrote “J. P. Allds” 
upon the envelope and that he came over to the Senate side and . 
they walked in; and I asked him why he wrote it on, and he 
said to identify. And I said, “If Benn Conger was going to 
point out the man you delivered it to, what sense was there 
in writing it on there?” He said, “To identify the package 
from the others.” I said, “Was not the four thousand dol- 
lars package larger than the one thousand dollars?” “Well, 
it may have been.” “What difference does it make which 
one you gave?” “Well, he wrote on it.” He said he came 
down the corridor in front of the Assembly chamber, that 
he gave the first four thousand dollar package to a man stand- 
ing almost directly in front of that Assembly chamber on April 
23, 1901. I do not know, Mr. Chairman and gentlemen of the 
committee, I never knew Jean Burnett, and I never knew 
Speaker Nixon. I knew none of these men. I do not know 
how much of an injustice has been done to their memory. 
I do not know how much grief has been sunk into the hearts of 
the living of their family by the scandal and the outrage of 
this episode. But I do know this, that if you appeal to your 
experience, if you are governed by your common sense, if 
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you are guided by those considerations which conduct you 
day after day through your business, you will never credit, 
as long as you are a Senator in this body, the statement that 
in front of the Assembly chamber, in the presence of Conger, 
with a horde of people gathering there on the last day of the 
session, that an unknown creature like Hi Moe, who had never 
been in Albany, walked up to and delivered a package of four 
thousand dollars to Jean Burnett or to anybody else under any 
circumstances. And if, in addition to that, you are asked 
to believe that having passed by Burnett and gone into the As- 
sembly Chamber and waited a few moments, he came out, 
walked down the corridor toward the Ways and Means Commit- 
tee, and then Conger said, “This is Allds that is coming,” 
whereupon Moe got ready to deliver his package and fumbling 
in his pocket he finds the one with the sign blazoned on “J. 
P. Allds,” and Allds walks by and the three march down in 
solid phalanx to the Ways and Means room; the door is opened, 
the world is looking on, bribery with bands and fifes, bribery 
with calliopes and circus apparatus, bribery with the shout 
of glory from the Capitol roof, bribery with every man look- 
ing, and Allds walks in the place, and Moe, this unknown and 
inscrutable creature from Groton, walks in and he says: “This 
is the amount.” I call your attention to that, because it is in- 
delibly in this record. “Mr, Conger wanted me to give you this 
amount,” and he said that Senator Allds said, “All right.” 
And Senator Allds turned and walked out. And that is all 
that Moe could stand. He was not prepared to take the next 
chapter, but when Senator Conger took the stand, he said 
that as Allds passed out, in order that there might not be any- 
thing which would relieve it of the culpability of idiocy and 
the idiotic culpability of it, he said, “I don’t know about it, it 
feels good, Conger.” He shouted it out in the hall, and every- 
body passing about and Costello at the table, and Moe and 
Conger then proceeded to the Speaker’s room, and there, in 
the presence of that Assembly, Moe is hustled into the Speak- 
er’s room and Conger steps out in consideration for the distin- 
guished character of the Speaker, a gentleman in there that 
he does not know retires, and thereupon it is supposed that 
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Moe approachéd the Speaker delivered him the other thousand 
dollars, and then, witnessing the Senate and the Assembly 
for a time, they retired to Jay Street and waited for the train 
and went home. I say, if you will consult your experience or 
judgment of men, because people do not know about bribery. 
I take it that men have common sense about how things are 
done. Can you imagine any such story as Moe having told, 
ever being a representation of the truth of any transaction? 
“Why?” you say to me. “Why do you attack him? He is a 
deacon in the church. He is a Baptist Sunday School teacher 
up in Groton. He isa man about whom his neighbors every day 
have found it necessary since he has been on the stand, to 
issue a bulletin certifying to his unimpeachable character and 
immaculate reputation.” Moe, the tool of the Conger interests, 
Moe, the little ferret of Groton, Moe, the man who has done 
all the ferreting, the rodent’s work of the Conger people, 

Moe, who turns up in this case just when we crossed the > 
threshold of the trial and takes the stand to testify to this. 
Moe, who said he never dreamed what this money was for. 
There was never a disturbance in his conscience until he started 
back home, and suddenly Senator Conger told him on the way 
back, that this money had been used for some improper pur- 
pose, and I thought I saw then that the deeps had been stirred, 
and I said, “This man of the church, this pillar of Christian 
religion, will now arouse himself and he will denounce this 
man who is debauching the public official and polluting the 
fountain of justice.” And I thought I could see Moe arise in 
a wrath that would even be becoming to Groton. But instead 
of that, Moe answered by saying, ‘““When I found it out, I 
thought it was too bad we had to give up the money.” Imagine 
the sorrow and the disappointment that I felt when I thought 
that perhaps Moe at least would disclose somewhere in his 
hidden personality a spark of honest indignation against the 
outrages which had been perpetrated. These, gentlemen, are 
the representatives of the people in this case. You say, “Well, 
what about Moe?” Well, I have told you one thing about 
him, and I purpose to dispose of that branch of it here. You 
will remember Moe said he wrote—I want you to pay atten- 
tion to this because if what he says about this check and this 
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stub is false, it is not only collateral, but it is a concocted and 
a fabricated, an awful, a villainous, a diabolical conspiracy 
against the respondent. There is nothing that can begin to 
compare with it if this thing has been invented. You remem- 
ber that Moe testified in this case that he wrote “No. 28, April 
22, 1901, to H. G. Moe, $6,500” that he wrote that on the 
check stub and then wrote the check. You remember that he 
said he went over to the bank and he found they did not have 
but five hundred dollars in big bills, so he took the five hun- 
dred dollars in big bills, and he wrote “In N. Y. dft” in the 
check over at the bank, and then he got two New York drafts, 
$3,000 each, $500 in money and went back to his house. When 
he got'back to his house he said he wrote “dfts on New 
York,” and stopped. Now you say, “What is the significance 
of this?” There is an old saying, “What a tangled web we 
weave when first we practice to deceive.” It is a curious thing 
there is an unfitness about a falsehood which, when it is set 
in relation to all the physical circumstances around it which 
are true, there is a curious circumstance about it which makes 
it reveal its deformity, brings out its incongruity, and shows 
the world that after all a falsehood is a falsehood, and you can- 
not make anything else out of it. He said he wrote “Dfts on 
New York” after he returned from the bank. Now I call 
your particular attention to this. At the time he wrote it, he 
had the six thousand dollars in two drafts in his hand or his 
pocket. He had the five hundred dollars in cash in his pocket, 
and I asked him, I said, “If you wrote ‘dfts on New York,’ 
why didn’t you put $6,000 down and why didn’t you put ‘cash 
$500 down?’” And he said he had no explanation to make 
of it. He said he went to Albany, made that trackless trip like 
a monoplane, from Groton to Jay street, touching here and 
there in the Capitol, and returning, and when he arrived in 
Groton, he wrote “Albany matter, cash $6,500” or “cash $500 
—-six thousand dollars Bridge Co.” Now, what does it mean? 
Suppose he did bring the money down here. Can you believe 
that even Moe under the tutelage of the cunning Conger would 
ever write “Albany matter” on a stub check, the proceeds of 
which had been used in the manner which he described? Or 
can you conceive if he was going to write it on it, that he would 
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go right back and write “Albany matter, cash $500, or $6,- 
000.” Or can you conceive that when he had the money or 
the check in his pocket, that he wrote “dft on New York,” 
and then wrote “$500 Albany matter, Bridge Co.” after he got 
back? Now, the undisputed facts in this case are these, that 
the ink “Albany matter, cash $500—$6,000” differs from 
the ink “April 2nd, H. G. Moe, dft on N. Y., 1901.” I 
say the undisputed facts. I take it that my rer on the 
other side are willing to stand by their chemist who made his 
test last week and said that he found one a different composi- 
tion of ink, and he found one blue in its recovery, and the 
other green. I take it they are willing to stand by that. Now 
you say “What is the significance of it?” Well, I say this: 
I did not understand why they had wanted the stub check 
in, to begin with. I never understood what the necessity of 
all these checks and stubs was. Ifa man actually paid a bribe 
of $6,000, what is the use of having the checks and the stub? 
If he paid the bribe, it makes no difference how he got the 
money, or where he got it, but there was a persistency about 
getting this stub in, which was perfectly appalling to me. 
It started on the 15th day of February and that day I call your 
attention to the fact that my friend upon the other side called 
Mr. Benn Conger to the stand, or he was upon the stand, and 
he said to him “Do you know Mr. Moe’s handwriting?” Mr. 
Conger said “Yes, I know his handwriting.” “Is this stub 
check in his handwriting?’ “Yes.” Then he offers it in evi- 
dence on the 15th of February, because Mr. Conger had sworn 
it was his handwriting. The Presiding Officer, the records 
show, turned to him and said, “Mr. Osborne, is not Mr. Moe 
in the room?” “Yes.” Mr. Conger is excused, Mr. Moe is 
not called. We do not hear anything about this stub check 
until the 22d day of February, Washington’s birthday, seven 
days later. ‘Then Mr. Moe goes on the stand and testifies about 
these entries upon it, as I told you, you will recall. Then when 
he leaves the stand, his stub is marked in evidence and at 
last the bulwark of corroboration, the final desideratum of the 
transaction, has been achieved. Now, our stub is in evidence, 
and we are happy. Well, it turns out we have sent for a man 
not because we are very bright, but a man who looks at the “Al- 


MARTIN W. LITTLETON 581 


bany matter, cash $500,—$6,000” does not have to be a smart 
man to see that there is something doing on the Albany check, 
especially if you have it magnified a little, so we ask a man, 
as he testified to, to look at it and the man came, a cute-eyed 
man with a microscope, and he found on the dot after “1901” 
that some acid had been put on it, and then he found on the 
“n” in the Albany matter, that some acid had been put on, and 
the acid almost cut the top off the ‘“‘n” as you will see. Well, 
what does all this mean? Who put the acid on that check? 
Why put acid on a stub check? Who suspected this check 
anyhow? What right has anybody to suspect this check? I 
go back and look at the record and I find that on the 15th, 
Mr. Osborne tried to prove it by Benn Conger, although Moe 
was in the room, and [ said, “I wonder why he did not call 
Moe.” And then I said, “I suppose he was considerate to 
Moe. Moe had been on the stand so much, and Moe had been 
talked about so much,” but I wondered why he did not call 
him back again. And then it all came out that day that he 
offered it in evidence, when Benn Conger was on the stand on 
the 15th of February, that day he summoned from Rochester 
Albert Osborn, the expert, who arrived here at night, and who 
put the acid on the dot and on the Albany matter in Mr. Os- 
borne’s room, Osborne, the counsel, at night time, when not a 
soul had ever challenged the stub. 

_We had never seen it; the papers had never published it; 
the challenge had never been made out, and the question arose 
in my mind and still lingers there, I wonder what cogitations 
there were in the trained mind of my great mechanism friend 
upon the other side when he saw “Albany matter” there, and 
out of his own reflections summoned an expert chemist and 
asked him to test the ink, and singularly enough he told 
him to “Put it on the Albany matter, Cash 500,” that new 
matter he called it; he asked him to put it on the Albany 
matter and the cash 500, and-then to put it on the H. G. 
Moe, and ‘See what you find.” With what unerring wis- 
dom he picked out this differentiated writing, with what 
splendid judgment he directed the activities of Albert Osborn 
of Rochester. What was it that entered into the mind of 
my good friend on the other side, in the dark of the night, 
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in his room at the hotel, with that little check stub in front of 
him, he was not able to get it in through Benn Conger, there 
he is rushing up and down the room and saying, “I wonder 
what is the matter with this check? I don’t like Albany 
matter, 6,000; look at the dots on the other side, the blots 
from that. I am going to send for Osborn from Rochester, 
my old friend, the handwriting expert. I am going to have 
him put acid on that, although Moe has already stated here 
and told us that he wrote it, although Conger is here and 
vouches for it, I am not satisfied, and I am going to summon 
somebody and have a final chemical test made to see whether 
this is good.” 

Who. suspected this check? Long before we} upon our side, 
with our slothful step and our stupid ways, could ever detect 
the evidence of the villainy upon the stub of this check, the 
keen-eyed Osborne, on the other side, had spent many an 
unhappy night in his room at the hotel wondering how to 
get rid of this discrepancy. Long before Mr. Carr and I, 
plodding along with weary step, and seeing only those obvious 
things, had ever discovered that there was anything wrong 
with this check, the chemist from Rochester had to be brought 
to apply the hydrochloric acid, and to see if it would run the 
gauntlet of a. Senate investigation; and it had almost run the 
gauntlet until that man from Auburn of whom my friend 
made so much sport, Dr. Hamilton, clapped his microscope on 
it and said, “There has been hydrochloric acid put on this,” 
and then when he said it, back comes Osborn from Rochester, 
the expert, and goes on and says, “Yes, I put it on.” “When 
did you put it on?’ “The 15th of February.” “Why?” 
“Why, Mr. Osborne asked me.” “Well, was there any ques- 
tion about it?’ “I think there-was.” “Well, did he tell 
your” “No.” “Well, what was it?” “Well, I don’t know; 
I suppose it was disputed.” | 

Poor Osborn of Rochester thought he was in a great contro- 
versy; as a matter of fact, he was having an ex parte row 
with himself. 

Now, you say, “What is the significance of all this?” I will 
tell you what it is. Mr. Hamilton swears that that had been 
written in the last three months or six months. Mr. Car- 
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valho swears that it was within the last year; that is as near 
as he could come to it. He says “There are ages between the 
inks’’—years, rather. All that Osborn would swear, the 
Rochester expert, was that he could not detect any difference. 
If you will remember the character of the question, he said 
“I have no reason to believe,’ and my friend on the other 
side, never for a moment losing his cunning, said to him, 
“Assume, Mr. Osborn, that this was written, this part, in 
1901; have you any reason to believe that the other was not 
written at the same time?” that is the question;. whereupon 
Mr. Osborn says, “No, I have no reason;’” and then he lets 
him go on that proposition. But when I asked him he says 
that he could not tell whether any of it was written there 
twenty-four months ago. That is the distance when the ink 
finally reaches its ultimate age. 

Gentlemen of the committee, I have had made, and I hope 
they are here, photographs for a great number of you which 
contain a reproduction of these stubs as shown here. I ask 
you to look at them. The great weight of evidence in this case 
is that that “Albany matter’? was written since, and written 
within a recent time. If that be true, even though it was 
originally an immaterial matter, if the hand of Conger or of 
Moe or any other hand directed by them, ever wrote one word 
upon that stub check, consequential or inconsequential, large 
or small, to affect the defense of this case, then the whole foul, 
unspeakable outfit need to be expelled from this chamber as 
unworthy to longer unhallow its sacred ground, because they 
were fabricating, forging and conspiring in a criminal manner 
to take away the only thing that is dear to the individual, and 
that is his character, 

I ask you to consider the evidence on that one proposition, 
and say whether you do not believe these men have been tam- 
pering with this particular check. As to the discomfort of 
James Osborne regarding it I have certainly no charges to 
make. I can quite understand his discomfort. I do not be- 
lieve his discomfort is quite over regarding the stub. I make 
no charges against him. He was alarmed. His alarm was 
natural, and his alarm will continue, no doubt, to the end of 
the case. He may explain with all his genius about the 
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Albany matter, but he will never make me understand why in 
the solitude of his chamber at the Ten Eyck he summoned a 
chemist, and why it was he imitated that old thing “The guilty 
flee where no man pursueth.” Why it was he said “Come Os- 
born, brother Osborn, come Osborn from Rochester, and save 
me from my own suspicions; rescue me from my own skep- 
ticism; relieve me from my own doubt. I am about to go 
through a baptism of fire with a stub check, and I want you 
to put acid on it before I try it, because I might get caught 
in the process.” 

Now, you know another thing about Mr. Moe. You say 
these things are not important. I think they are. He said he 
wrote on the envelope J. P. Allds, and he wrote it on a piece 
of paper for me, You will recall that finally I asked him and 
he said he did not write the initials on it. He did not remem- 
ber the initials. And do you remember that finally when I 
asked him, he said he did not even remember how to spell it 
until Mr. Osborne told him in his office in New York that 
there were two “‘l’s” in it, instead of one; and yet in his direct ~ 
testimony he said he wrote J. P. Allds on it. 

Gentlemen, just think of it. Here is a man that says he re- 
members having written J. P. Allds on that envelope for eight 
or nine years, though he had never seen his name before or since 
except last year. He says he remembers the man from that 
time until the present time, and he is willing to identify him. 
He identified him here in this Senate chamber, because he 
delivered that package on that day. He remembers him so he 
is willing to swear that Allds is the man who took the pack- 
age. Suppose for the sake of argument that Conger and Moe 
wanted to fasten that on anybody else in that Assembly that 
year. Why not say “I met John Jones walking down the cor- 
ridor and I gave him a package containing $4,000.” Jones 
wakes up some morning, when the Evening Post comes out 
with a screed, and he says “TI have been accused of this thing. 
I never took anything of the sort.” And he starts out, he 
takes the Post, and he meets Conger and Moe, and they say 
“Yes, on the 23d of April we met you in the hall of the Capitol 
with an envelope containing $4,000 and gave it to you.” What 
defense would Jones have except to say indignantly, “I did not 
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take the money; I don’t know these people, I have no interest 
in them.” What defense would any member of the Assembly 
have? But you say “Allds can defend himself.” Yes, he is 
the only man in this case that is living that has been accused. 
Nixon is dead, and as he is dead they may feed upon him. 
Burnett is dead, and as he is dead they may feed upon him. 
Frank Conger is dead, and although they are blood of blood 
and flesh of flesh, he may feed upon his memory with the scan- 
dal and the crime. Allds is living. Allds is the only man that 
has ever dared to strike a blow at the corrupt interest which 
they represent; and he is the only living man that they can 
afford to attack, and they can at least afford to whisper a scan- 
dal about him in the Ten Eyck, perhaps not expecting that it 
would become public in the manner in which it did, and having 
taken two weeks after it did become public to muster up suffi- 
cient courage to back it, they have a personal organ in the 
Evening Post and in the way of counsel, they muster up 
sufficient courage to make the challenge in open trial. 

What do you say about Moe’s story? Suppose you are in 
your store, or you are in your office. If somebody came in 
and told you that story by the side of your desk on a summer’s 
day, and you sat back away from the strain and excitement 
of this tribunal, and somebody told you a story just as he told 
it, what would you say to him? You would say to him, “That 
is a most remarkable story. Do you want me to believe that? 
Do you ask me to believe that you, a stranger, delivered this 
money?. Do you ask me to believe that you met no one from 
Groton until you got back to Groton except Newell? It was an 
afterthought in your memory. Do you ask me to believe that 
you came down into Albany and parceled it out and delivered it 
in the fashion that you say you did?” 

There is not a gentleman here who has a bank or who has 
a store or a law office who, if that story was told to him, 
would not answer and say, “You are taxing my credulity, you 
are putting a burden upon me that you cannot sustain. I do 
not believe you.” 

Do you want anything else? Yes, you want something 
else. You want the fact that he is a shameless hypocrite. 
You want the fact that if there is any truth in his story he is 
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a burning disgrace, even to that little community which has 
disgraced itself in indorsing him. 

Do you want anything else? Yes; that he is the puppet of 
men who have feasted upon the corruption of the State. 

Do you want anything else? Yes, that he is the servile tool 
of a combined gang of crooks and thieves who have been trying 
first to bulldoze the Legislature of the State and then plunder 
the little villages and communities of the State. 

Do you want anything else? Yes, that he is a perjurer, for 
when he swore that he did not know what the money was for. 
if there is any truth in it at all, then he has tithe his soul 
and blistered his lips with lies. 

Do you want anything more? How much do you want for 
discredit? Will anybody accept such a story from any human 
being,—from any such kind of man? But you say, “He is a 
tool.” Yes, but what kind of a tool is he? You say, “He 
is the tool that had to do what Frank Conger said.” Did he 
have to do what Frank Conger said any more than he had to 
do what Benn Conger said, when Benn said, “Take the wit- 
mess stand and testify?” Was the command any stronger in 
one case than the other? 

Every vestige of property that he has got is in Conger’s 
name, the bank books show that upon his departure from the 
bank he was overdrawn, and under the laws of the State he 
would have been in effect a defaulter for having overdrawn 
his account. Having gone then into the private employment 
of Benn Conger, what more do you want? How much of it 
will you have? That he tampered with the check, that he has 
falsified about what he wrote, that he has falsified about the 
hotels, that he has falsified about the name that he wrote on 
the envelope, that he is the puppet and a man who, if his 
statement is true, is lost to all sense of shame, that he is 
lost to all notion of honor for if his statement has any truth in 
it, he is a shameless hypocrite in his own community, shining 
as if he were an example for the youth; when, as a matter 
of fact, he is an example for everything that is evil and des- 
picable in his own community. 

You say, “What does all this mean?” It means, gentlemen, 
that one of your own colleagues, a man who has been shoulder 
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to shoulder with you all these years, you who have served in this 
Senate Chamber, against whom no charge is made and against 
whom no accusation is made until this time, is called upon to 
stand and face such testimony as that, to meet it and to deny 
it, in the fear that you may convict him upon it. 

You say, “Well, what would Benn Conger have to stimulate 
him?” Why, just think of it! Moe says he did not know what 
the money was for and Benn Conger said that he had nothing 
to do with it. Each of them attempted to make himself the 
mechanical instrument for the delivery of the money, and 
then each of them attémpts to withdraw his personality and 
responsibility from the transaction. You know better than 
that. That is a cowardly, evasive, dodging attitude for each 
of them to take. If there was any truth in it at all, assuming 
it for the sake of argument, I ask you to consider this: Conger 
says, “I did not touch it,” and Moe says “I knew nothing about 
it.’ Well, how in the world could this automatic bribery take 
place? Frank Conger is dead; Benn Conger did not do it, 
and Moe did not know it, and still it happened. Now, against 
that strange, incredible, startling story you have upon the 
other side a normal and natural and reasonable explanation of 
any conduct that Senator Allds was guilty of. It has been 
said by a great writer that “People tell the truth like they 
take their natural food,’ and he says “and it has been said 
they tell a lie like they take medicine,” because they cannot 
accomplish the purpose with natural food. 

It has been said in this case, or it ought to be said in this 
case that a normal explanation of Senator Allds’ conduct in 
regard to legislation in 1901 is found in the contemporaneous 
history. Do you want any better explanation of it? You have 
got two things, two sides to look at. Do you believe all of 
the incredible things that there are in Moe’s and Conger’s 
stories, as to how this legislation was effected, or do you be- 
lieve those things which do not depend upon a frailty of mem- 
ory, upon the motives and interests of witnesses, and which 
grow out of the contemporaneous preserved history of that 
period? For instance, you know very well that Senator Platt 
asked Senator Allds to prevent the reporting of these bills. 
You know that. Nobody can either add to or take from that 
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little muniment of evidence that is in this record. You know 
that by the telegram and the letter that occurred. You know 
that prior to that Mr. Smyth had asked Senator Platt to ask 
Senator Allds to take this action, and you know that in all 
human probability, if Senator Platt did ask Senator Allds to 
do it, that he would do it; and you know that in all human 
probability if Senator Allds did do it, he could prevent the 
report of the bill, and you know in all human probability that 
if Speaker Nixon was requested to do it at the same time, 
certainly the two of them could do it. And you know that 
Nixon was requested to do it. Now, then, that being so, there 
is a natural, plain, simple, unstrained and easy thing to under- 
stand. As against that, you must discard all this evidence and 
say, “No, I do not believe anything about contemporaneous 
history; I do not think the Platt matter had anything to do 
with it, or if it had, Allds concealed that and wanted to make 
some money on the side. I am going to believe what Conger 
and Moe said.” | ey 

Now, what is the contemporaneous history on that? Is there 
a. shred of evidence anywhere of any kind or any contempo- 
raneous or preserved history that shows that their theory is 
true? On the contrary, did not my associate this morning 
call attention to the famous letter written in May, less than 
a month afterward, by Conger to Allds? Didn’t you hear that 
letter read, and didn’t you come to the conclusion at that time 
that if Allds is a bribe taker and Conger is a bribe giver they 
maintained the most congenial relations as bribe giver and 
bribe taker and blackmailer and blackmailee that the world 
has even known? 

Every vestige of contemporaneous history written at that 
time, the telegram from Senator Platt, the letters from Smyth, 
the letter to Allds, and the letter from Allds, and the letter 
finally of Conger to Allds, all demonstrates one proposition, 
and that is that there was no bribery of Jo Allds by Benn 
Conger on the 23d of April or any other day in the month, and 
it excludes it by every reasonable token and sign. 

Now, you say, “Well, what are you going to do? Why 
should Conger have done all this?” Now, we might give you 
a great many reasons why he should have done it. We might 
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say, in the first place, that back of him, this representative of 
the people, back of him, this protagonist of reform, back of 
him, this virtuous altruistic idealist, who has come to cleanse 
the Republican party, and especially the Senate chamber, back 
of him in four commonwealths there looms the shadow of 
the corruptest institution, whose filthy returns have been trick: 
ling into his pockets and the pockets of the Conger family for 
all these years, this concern that lived under the Cleveland 
agreement. 

Massachusetts. We will call the roll, and Boston answers 
with an indictment. An indictment for what? “Oh,” said 
Judge Van Wyck, “an indictment in restraint of trade.” How 
mild he has grown! “An indictment in restraint of trade.” 
The indictment was that they conspired to swindle the city 
of Boston out of money, and still it is an indictment in re- 
straint of trade! 

And who pleaded guilty to it? Conger’s two companies 
pleaded guilty to it. We will call the roll, and the Cleveland 
agreement answers, “They are operating in Ohio, they are 
operating in Pennsylvania, they are operating in New York, 
they are operating in Delaware, they are operating even as 
far south as Kentucky.” 

But you say, “Have they got any interest to preserve?” 
Yes, they have an interest to preserve and to promote, and the 
interest they have got to preserve and promote is the interest 
of the cold-blooded grafter; the interest they have got to pre- 
serve and to promote is the interest of what they call some- 
times on the distant frontiers that of the ordinary thief who 
steals; the interest they have got to preserve and to promote 
is the interest that puts its fingers in the golden till of the 
treasury of the little town and steals the money that has been 
wrung from taxation and puts it into their own pockets and 
hides it away and makes a fortune out of it. The interest 
they have got to preserve is the interest that the law shall per- 
mit them to continue in their plunders of these various lo- 
calities. 

And what is the motive that is behind them? What is the 
character that is their background? Do you want any proof 
or discredit? If Conger would share year in and year out in 
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such an ill-gotten and filthy. gain as that, coming, as he knows 
it does, from the poor and the humbled and the needy in the 
little towns of the State, if he would actually commit bribery 
in order to continue and perpetuate his policy of plunder, and 
if then he would come on the stand and blister his soul with a 
confession of it, do you want anything else to prove that no 
human being, on any material proposition, ought to accept his 
testimony? What else do you need? 

If you knew, gentlemen, that your neighbor had been guilty 
of stealing from a city of which you were a part, to whom you 
were paying taxes, and that he had taken it year after year, 
had, put his hand in the treasury and taken the money, would 
you ask anything else to discredit him except that? 

Do you know that the interest he represents, the bridge in- 
terests, those unctuous hypocrites who said that they were 
being blackmailed by the Legislature of the State, that crowd 
of bandits in whose behalf my friend grew into a lachrymose 
stream of oratory when he opened this case, by saying, “If a 
man comes up on a black horse and holds a pistol at your 
head and says, ‘Stand, and deliver,’ are you an accomplice?” 
You would have thought that Conger and Moe were two little 
sainted creatures buried away in the sweet bosom of Groton, 
into whose’ atmosphere no contaminating influence ever pene- 
trated; and yet when you uncover them, these gentlemen whom 
the black horse cavalrymen held up, these gentlemen whom the 
man on the black horse walked up to, who were they? Why, 
Talsy Jack of Bitter Creek and Cherokee Bill, and the bandits 
that infested the Osage nation. They are approximately of 
the morality of those gentlemen who nest themselves around 
and burrow in innocent little communities and find their hum- 
ble places underneath the church edifices to corrode and cor- 
rupt and steal, as these gentlemen did. 

And yet the representatives of the people sent it out all over 
the State, with headlines in the newspapers, asking, “If a’man 
with a black horse.” Oh, now I recall him, now, when he 
speaks it again, I ask him if he can repeat it with the same 
unction, and say it again? I want him, when he closes this 
case, to get up and stand with that dramatic air and say, “If 
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a man on a black horse rides up to you and points a pistol at 
you and says, ‘Stand and deliver,’ are you an accomplice?” 

Now, imagine for a moment a black horse. Who is riding 
the black horse here, galloping over every commonwealth, 
thundering through every capitol, crowding every thoroughfare, 
the black horsemen, holding their credentials from Groton, 
bearing the pious stamp which that sweet and lowly creature, 
Moe, bears, are going about over the country seeing whom they 
can plunder, and then, if the Legislature of the State, under 
an outburst of indignation, endeavors to check their marauding 
and their guerrilla warfare, he says these men are blackmailers, 
and, “I had to go to the State committee to get protected.” 
Think of it, gentlemen. Talk about an integrity of purpose 
in this case and the character behind it. I take it that there 
is not one of you that would credit, in a matter involving 
$5,000 of yours, that would credit the testimony of either one 
of these men sufficiently to either cause you to take it or part 
with it. Yes, it would be too serious a matter for you to rely 
upon their testimony. . 

Now, I want to call your attention to the most methodical 
and most marvelous grasp of words that ever came from any 
place this side of Groton. You will recall that Mr. Osborne 
asked Mr. Conger at page 332. I want you to notice the dis- 
tance between the first page I read and the other which I will 
read. 

This is the first conversation he had with Allds. Conger 
said that Allds said to him “Benn, you think you have got 
your bridge bill bottled up in the internal affairs committee, 
but don’t forget, my boy, the rules committee takes hold pretty 
soon. I understand there is something doing on that bill on 
the floor, and you had better get your American Bridge Com- 
pany man up here and see the rules committee, or that bill will 
come out.” Now, it is a singular thing, but on page 546—that 


‘is 200, and I do not know how many more, but about 214 pages 


away, probably a day or two away—Mr. Carr asked him the 
question “What did he say?” “He said ‘Benn, you fellows 
think you have got your bridge bill bottled up in that com-. 
mittee, but don’t forget, my boy, that the rules committee will 
soon take hold. I understand there is something doing on the 
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floor on that bill. You had better get your American Bridge 
men up here and see the rules committee, or that bill will go 
out! i 

Now, I cannot understand how a man with two or three 
days intervening could repeat, not the substance, but could 
repeat the words. ‘They have said that Mr. Allds showed a 
marvelous recollection regarding the last days of the session 
of the Legislature. They have said that Mr. Daniels was an- 
other Moe, or that Moe was another Daniels. Now, can you 
imagine anything more marvelous than that Conger would car- 
ry in his memory for these nine years the exact language, and 
then be able to reproduce it from day to day with mathemati- 
cal accuracy? You know very well that doesn’t often happen. 

I will give you another illustration that I think will convince 
you. He says in regard to 1902, in talking to Colonel Dunn, 
“T saw Colonel Dunn in 1902, and I told him about the matter 
of the previous year, and I told him these several bills were 
being introduced. I told him our interests were not against 
good bills, and that we were not trying to suppress good leg- 
islation, but that we would not submit to being blackmailed 
any longer. I said that we were Republicans and the heads of 
our firms were Republicans, and that we had contributed funds 
to the campaign organization, and that we were willing to do 
it, and that we wanted him to make this an organization matter 
and call off such legislation.” 

Now, I will call your attention to 1903, where the question 
was asked, “Tell all that you said and all that he said.” ‘This 
is another conversation in 1903 with Colonel Dunn. He said: 

“The substance of the talk was to the effect that we were 
not opposed to good legislation and not disposed to suppress 
any proper laws, but we were opposed to being blackmailed 
and held up by the people in the Legislature; that we were 
good Republicans; that our concerns, the heads of them, were 
Republicans; that we had contributed in the past to the Re- 
publican campaign fund liberally, and were ready to do so 
in the future, and I wanted him to make that an organization 
matter, and to stop once and for all that sort of strike legis- 
lation affecting our business, and we were willing to make a 
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very liberal contribution, and he said in substance that he 
would see what he could do.” 

If you say it is remarkable that Daniels could remember what 
occurred on the last day of the session, or that Allds could re- 
member, do you think it at all remarkable that Conger could 
recall the conversation of which, although he prefaces it with 
the remark that it was the substance, he then proceeds to give 
the language in quoted form? Now, you say, “Well, what 
does this signify?” Conger said, “I met Allds in the hall and 
he said there was something doing on that bridge bill on the 
floor.” That is the first conversation with him. 

Do you remember that he met Nixon and that Nixon said 
the same thing to him? Do you remember that he testified 
that Nixon told him, “There is something doing on the floor 
on that bill; better get your bridge men up here,” He ascribes 
to Allds and to Nixon in practically. the same language exactly 
the same statement. You say this is a marvelous memory. It 
is no more marvelous, gentlemen of the committee, it is not 
marvelous when you consider the mechanics of this case, when 
you consider how, after all, the case smells of mechanism, 
when you consider the stub check and these conversations, and 
Moe’s conversations, it is not remarkable at all, when you con- 
sider how it is all dropped together as though a mechanic had 
fixed it so that the wheels would move just at the proper 
juncture. 

You say “Do I believe them?” Iam not-here to answer. Do 
you believe them? Do you believe Conger on your oaths, try- 
ing out one of your fellow citizens as an honest man, pre- 
sumed to be honest, one of your colleagues whom you have 
delighted to honor? You, who are his political friends, you 
who are his political enemies; you who like him and you who 
like him not; you who have been intimate with him, you who 
have been against him. Would you strike down any man of. 
your acquaintance, friend or foe, upon the evidence of this 
man? Would you, if you knew that you were banishing him 
forever from the faces of honest men, lay the weight of your 
hand upon him in obedience to the demand of the corruption 
of the bridge company, or of the puppet service of Moe? 
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You say, “What is his answer?” I will tell you his answer. 
His answer is that as a lawyer and teacher he lived in this 
State up until the middle span of life. His answer is that he 
grew up in the village amongst his fellows, honored by them 
and honbring them. His answer is that he found his way 
through school, as many another boy has done who has made 
the record of his country richer by his achievements. He 
found his way through school until he had reached the end, 
and then he taught until he could get his feet upon the ground 
and take up the ‘practice of the profession to which he was de- 
voted. 

He took up his abode in the village of Norwich. There at 
an early age was committed to his care and keeping an honor- 
able office in the village of which he was an officer, honored 
and honoring them, discharging his duty, and no man breathed 
a reproach against him until these men who are below the 
breath of reproach first breathed it against him. He came here 
at an early age to these legislative chambers, honored by the 
community in which he lived. You say, “What has been his an- 
swer?” His answer has been, “I open wide the book of my life, 
and he who runs may read. Take my bank accounts, take my 
safety boxes, take my private correspondence, take my home, 
take my pocket, take my clients, take everything, and open wide 
the book; let every scandal monger peep in, and let every press 
that wishes to publish it publish it. I will give an account of 
my trusteeship to my fellows upon this trial, away and beyond 
the mere issues which have been made here,” and so, proceed- 
ing upon that line, beginning in 1901, prior to the time when 
this offense is supposed to have taken place, we have laid be- 
fore you bank account after bank account, deposit after de- 
posit, check after check, business transaction after business 
transaction. Is that the conduct of a dishonest man? I say 
this in no spirit of. bravado. Is there a Senator who has served 
ten years in the Senate who could make a better explanation of 
his record with these financial institutions than Jo Allds has 

made? 

You say that counsel has said “Oh, yes, you deposited $4,000 
with Colgate & Company a month after, didn’t you, a month 
after the 23d of April, 1901?” And they produce here ‘a cer- 
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tified account from Colgate & Company which said “$4,000 
cash” and would you assume that sure enough Senator Allds 
had gone down and there deposited $4,000 in cash with Colgate’ 
& Company? 

Now, what is the fact? We went down to the Albany Sav- 
ings Bank and we found that that was paid by a draft which 
he bought from the Albany Savings Bank, which is in evi- 
dence here. Well, they say “Yes, but how did you buy it?” and 
then we went and looked and we found that $2,000 of it was 
on the stub of a draft taken from his personal account, $1,000 
taken from his account as trustee for his mother, and the other 
$1,000 in currency. And I saw one of those proverbial smiles 
that light up like the flickering fires in a stubble field, when 
they saw the $1,000 in currency. “At last, at last, we are 
through with Moe and his miserable old stub checks. No more 
nightmares with this ink. Currency! We have found the $1,- 
000 now. This is the $1,000 that Moe paid.” 

Well, we investigated and we found that a couple of months 
or three months before, Sula P. Chase, an aunt of the respond- 
ent, had written to him and asked him to make an investment 
for her with himself. That letter is in evidence, and that she 
sent to him with that letter, checks and an order that he sent. 
He says he got $1,000 which went in with the $3,000, and he 
bought a $4,000 draft and the proof is followed by the fact 
that when he bought he bought $3,000 worth of stock from — 
Colgate & Company and had $1,000 credit; but later, in June, 
Colgate & Company forwarded to him ten shares in the name 
of Sula P. Chase, ten shares in his mother’s name and fifty 
shares in his own. 

And thus that thing which furnished a transitory headline, 
that paper, which is said to make virtue odious in New York, 
the Evening Post, was exhibited. The afternoon papers grid- 
dled Allds, grilled Allds. And, I suppose you were confront- 
ed, when you arrived at home, some of you, with “Well, how 
does a man look when he gets grilled, and how does a man 
look when he gets gruelled?”’ And, these friends of mine, 
around the circle, counting words and phrases with great fa- 
cility, sent it out. Where did the four thousand go and where 
did the one thousand go? And the search of the immutable 
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records of the savings tjarile show that it came ca a perfect- 
ly honorable source. Oh, says counsel, we have a lot of slips 
here which show that he deposited bills. Bills. And how do 
you answer that? The deposit slips show first, bills, then 
specie, then checks. They are all printed on there. So, when 
a man goes to deposit—I don’t know enough about it myseli— 
I suppose that the clerk at the desk wrote it on. I never wrote 
one in my life. But the Senator said he wrote it on himself; 
he would write $500 opposite the bills. One of the checks you 
notice has $2,200 opposite nothing. Well, they say, how did 
you come to deposit bills? He said, “I don’t know; I can’t 
_ tell you why I deposited $500 in bills in 1903 or 1904,” Can 
you, gentlemen, any of you? If you look over your deposit 
slips of 1904 or 1905 or 1906, any of you, can you tell? Do 
you want to be sworn about it? Last of all, do you want to 
be convicted on it? Do you want the failure of your memory 
upon that subject to operate as a convicting element against 
you in a trial like this? And I know what my friend will do 
on the other side. He will have a sheaf of these deposit slips, 
and they will flutter through the air like pigeons coming home 
to roost, and he will say, where did he get the bills? And the 
answer will be the answer he got on the stand. Where did 
he get them? And the answer will be, that after all is said and 
done from 1900 to 1910, Allds shows that he spent, from the 
calculation, about $44,000 in the ten years for his living ex- 
penses for himself and his mother, leaving out his investments, 
the ones which he now has; that out of that $106,000 which 
the entire ten years represent, $16,000 represents notes and 
borrowed money and $14,000 represents transfers from one 
bank to the other, and the other, between that and $44,000, 
represents the amount of money that he has to-day in stocks 
and bonds, and he spent about $4,000 a year for himself and 
his mother. And this, this is the man who in 1901 began to 
take toll of every honest piece of legislation that came along. 
This is the mammoth grafter who has deposit boxes in Canada, 
and the fugitive suggestion was made in one of these fertile- 
minded papers, that this is the man who has buried money 
in earthen jars in the pellucid waters of the Adirondacks; this 
is the man who has undiscovered argosies floating about the 
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pathfinders and deerslayers of the country, which even the 
hawk-eyed Hawkshaws on the other side could not find. Mi- 
das-like, every thing he has touched has turned to gold. Out 
of this island, with its palaces, with its wonderful embellish- 
ments and glories, we learn that Allds contributed the stu- 
pendous sum of $35, along with Mr. Bonney, on the other side 
of the case. He has two yachts that he testifies about—two 
magnificent steam throbbing vessels, that as they ply the 
mighty main of the foamy waters of some deserted lake, 
represent about 30 feet in length and 3 feet in width, and trav- 
el with the acceleration of a lightning bug. This is the mighty 
man of graft about whom has gathered all the newspaper talk. 
He is the monster who has polluted the fountain of legislation. 
He is the man who has grafted on the Capitolean hill. He is 
the man who has made the air foul—Joe Allds, and yet, when 
you read the story of his life, in these hard and humiliating 
circumstances disclosed by his bank account and record, you 
read but “the short and simple annals of the poor.” I know 
how his proud spirit winced, when moment after moment I 
plucked from him the knowledge, the humiliating circumstanc- 
es of his development year by year at the bar, now a man in 
middle life, before the whole country, to confess that either 
because of politics or because of the misfortunes of politics, 
he had to confess, that in that period of time he had made 
a little money. And now, the other side say “Oh, but you 
were employed by the State.” We read in the newspapers a 
few days before “Wait until we get to the Forest, Fish and 
Game Commission, and we will show you who Joe Allds is.” 
Plunder! Why, Captain Kidd, when he buried his treasures 
somewhere in the region of Long Island—where I do not live: 
—Captain Kidd would have been incomparable in his insig- 
nificance to the treasure that Joe Allds had buried out of the 
Forest, Fish and Game Commission. -And, what comes of it 
all? It turns out that he was employed under the authority 
of an opinion of the Attorney-General of the State. It turns 
out that opinion had been indorsed by a subsequent Attorney- 
General. It turns out that he was employed and paid 300 and 
odd dollars a month when the Legislature was not in session. 
It turns out that they vouchered his bill, and they were all 
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paid, and there was no question about his vouchers. And the 
question is asked him, the astounding question—a question 
‘ that you would, marvel at, as coming from the other side, 
“Didn’t you know when you examined the title, that as a 
matter, of fact, the State was paying more for the land 
than it ought to have paid?” Is that the sum and substance 
of the exposé of Joe Allds’ plundering of the State? And then 
they ask him again where he got a certain $4,000 in the Lin- 
coln Bank in New York. It turned out—and this I will al- 
ways blame him for (Mr. Osborne)—there have not been many 
heated things in this case—there have been few scars left, I 
think, take it on either side, but I will always take this little 
scar home with me. When they asked him about it, I went 
over and said, that is a client’s business; I will tell you all 
about it and you can verify it. And I told them the circum- 
stances, about which apparently they knew nothing. And then, 
on the next Monday, they bring it out. They did not bring 
it out in the wholesome fullness of its details, but by chips and 
whetstones—didn’t you vote for the bill? And they had you 
‘all believing all the morning long that Allds had voted for 
the bill by which the code would be amended, so that the 
claim of The Argus Company could be allowed; that he had 
foisted the legislation. And then, in a momentary absence of 
the gentleman-in-chief of the prosecution, Mr. Van Hoesen 
had to pipe out with regrettable voice, that on the roll call, it 
showed Mr. Allds was absent when the bill was passed, and 
therefore took no part in the legislation under which he finally 
prosecuted the claim of The Argus Company. Now it is said 
that after prosecuting this claim, he did not show his briefs; 
he could not tell you where his authorities were. And counsel 
therefore said, “Oh, this was simply a back-handed piece of 
bribery.” That is the inference drawn. Mr. Allds said he 
was retained in March, 1908; that he drew the original claim, 
and it was a failure; that it was finally dismissed. ‘That he 
conferred with the Attorney-General a week— 
Mr. Osborne. Three weeks. 
Mr. Lattleton. I think it was three weeks. That he conferred 
with the Attorney-General for three weeks about it. That 
finally a compromise was reached; $21,500 was agreed upon ; 
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that the Comptroller purchased it, as was his ctistom, and he 
took the drafts to Troy to Mr. Murphy, who was president 
of the bank, and Mr. Murphy paid him his fee, which was be- 
tween six and seven thousand dollars and he brought it back 
in bills and deposited it. This is in 1909. You say you don’t 
like that. Well, frankly, I don’t care whether you do or not. 
It is not bribery. If you think he charged Mr. Murphy too 
much, he is not being sued for excess of fees, and, if Mr. 
Osborne thinks it is too much, I say he-is not being sued for 
excess of fees. The question is, is there any human being who 
has ever said there was any impropriety in his becoming coun- 
sel for him, except the other side? Is there any reasonable 
person, who has not become beclouded with passion and over- 
shot with prejudice, who says there is anything wrong? Did 
he charge too much? Maybe he did. I don’t know. He got 
the money, and Murphy paid it. Is there any bribery in it? 
Anything wrong? Anything reflecting upon his moral char- 
acter? You say “Well, he ought not to have taken a claim 
against the State.” The answer. is, that Governor Hughes 
recommended the amendment to the general provision of the 
code by which the claim is allowed. The Court of Claims al- 
lowed the claim. ‘There is nothing left but the disputed ques- 
tion between Murphy and Allds as to whether Murphy was 
charged too much‘or too little. Now, what is there in that? 
Now I submit, Mr. Chairman and gentlemen of the commit- 
tee, that that is the sum total of the accusation against Jotham 
Allds and his record here. He bought from Ellingwood & 
Cunningham, because Frank Price told him it was a. good 
thing to buy, and Frank Price’s father bought some through 
Ellingwood & Cunningham, or through some one else, stock of 
the transportation company. Counsel tried to show that he 
passed that legislation. He did not pass it. He sold the stock, 
and made whatever there was of it. He bought stock through 
Colgate & Company. Was there anything wrong with that? 
He bought stock of Merrill—I think it was Willis Merrill, and 
away back. Now, what is the charge? Upon what thing is 
this man to be expelled from the bosom of his colleagues? 
We have made our claim here that we would lay our cards 
upon the table. You have witnessed our effort to make a 
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clean disposition of this case. Is there anything that,you would 
like to have Allds tell you that he has not told you, that is 
within the possible range of memory or human experience? 
His bank account, his stock brokerage account, how much prop- 
erty he has to-day, his real estate, his stocks and bonds, every- 
thing that can possibly be exhibited for your inspection has 
been exhibited and is upon the table. Now, what does counsel 
say upon the other side? Oh, I know you well. I can see 
now the forecast—the shadows of Molineaux and Patrick. I 
can feel the gathering together of the checks and the stubs, 
and saying, that because the check belongs to the stub and 
the stub belongs to the check, therefore that is the check and 
therefore that is the stub. I can see the enforcement of one 
thing beyond the other, the assembling together of all these 
circumstances, and counsel crowding down and saying, bills 
deposited in the bank in May, just after the adjournment of 
the Legislature. April—why were they deposited in April or 
May? Because they were not deposited. in March or June. 
Why should you deposit any money in the bank, Mr. Allds? 
Why should you deposit any money, Mr. Osborne? You were 
district attorney for sixteen years in New York. Will you 
let me look at your bank account for the sixteen years, and 
see the moneys deposited by you during that time, and let me 
cross-examine you, “Where did you get the money, when all 
those big cases were going on in the district attorney’s office? ” 

Mr. Osborne. You don’t mean to imply that I got any out- 
side of my salary, do you? 

Mr. Littleton. No, I don’t mean that. You know I don’t 
mean it. But I am trying to show you how unfair, how un- 
sound, how unreasonable and how ridiculous the argument is. 
I was a district attorney once upon a time myself. If any- 
body asked me the question, I would throw up both hands and 
say, “Search me;” “you can do the best you can with me.” 
If that is guilt, then I‘confess it. Take any man who has 
held official station, can he, tell why this thing coincides with 
that—circumstances .unsubstantial and immaterial? Mr. Os- 
borne knows, or rather, he ought to know, unless he is a little 
irritated, that I would not make an imputation against him, 
when he was assistant district attorney. He was a faithful and 
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efficient and able and zealous assistant district attorney, and if 
he were serving the State to-day under oath, as a district at- 
torney before this tribunal, I would respect him vastly more 
than I do, when he is serving without an oath a private prose- 
cutor, who represents the corrupt bridge companies of this 
State. 

Gentlemen of the committee, there has been much said, loose- 
ly said, in gossip, amongst the corridors and places, and we 
cannot get these things out of our minds about what, after 
all, should be done. Should a man about whom any suspicion 
has been raised be allowed to serve in a public capacity, or 
should he be expelled? Should the body purge itself of a man 
about whom there is any suspicion? Is there enough in this 
case to justify you in coming to a conclusion which means the 
expulsion of this man? Would you do it if you were sitting 
as a jury, if you knew that your verdict would result in his 
imprisonment in jail, would you do it? If you knew that it 
meant the curtailment of his liberty, would you do it? If 
you knew that it meant that he would be shut out from the 
recognition of decent society, would you do it? Would you, 
if it were a suit for $100,000, give that much of a judgment 
against him upon the character of the evidence which has 
been submitted to you? Are you persuaded that the charges 
have been sustained? Are you persuaded by evidence which 
appeals to you, as credible, worthy evidence, that the charges 
have been sustained? As you sit, facing him to-day, is there 
in your bosom the abiding conviction that Allds received the 
$1,000 on the 23d of April,.1901? Is there now in your mind 
the conclusion fixed by the evidence in this case, that Allds 
received this isolated bribe in 1901 against his record of hos- 
tility to this legislation, against his record afterward of hos- 
tility to it, against his record which has been unimpeached and 
unchallenged thus far, against. his record for integrity and 
probity and decency in his own community, against everything 
for which he has lived, for which he is living, for which he 
has stood? Do you now feel, as you come toward the con- 
clusion of your labors in this case, that you have a present, 
resolute conclusion that Allds is guilty of the charge? Is that 
conclusion one which you would obey in matters of great con- 
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cern to yourself? Would you act upon it in the matters of the 
highest moment in your own affairs? Would you hazard your 
own life, your own liberty, your own property, upon the cer- 
tainty of that conclusion? Is it a conclusion upon which you 
can so comfortably rely as that you are willing to say it admits 
of no other reasonable hypothesis ? 

I know that you sit in a double sense as a court and a Leg- 
islature. I understand that although you are Senators, still 
you are judges; and although you are judges, still you are 
Senators. I know you cannot be unmindful of the permanent 
virtue of the government of which you are part; and yet you 
must not be unmindful of the glory of the institutions of law, 
of the administration of justice by virtue of the law, and 
under the procedure of the law. I know that you cannot be 
unmindful that the hands of the government must be upheld; 
but the best way to do it is to do it by upholding those canons 
of civil and criminal justice which have so long been vindicated 
in the process of time, and which have so well been established 
in the experience of mankind. I know that as patriots you 
may say, “Our country must be free from scandal;” but, first 
of all, you must say as judges, “My soul must be free from 
an accusation of failure to do my duty.” I know how you 
would hearken, as all of us do, to the cry, how I would hearken 
as much as you, perhaps, to the cry “outside the door;” but 
still I know that he who hearkens to the voice of the mob, in- 
stead of listening to the philosophy of the law and learning 
the justice of the facts will in the end bring himself and his 
government into irreparable ruin., I know the tendency is in 
this particular case to say, “Well, let us get rid of it in some 
way, cannot we get a compromise of it, can we keep one and 
throw the other, can we throw them both, or can we keep 
them both?” I know how those reflections must run through 
your mind, but this I do know too, that the permanent fabric 
of the government of which you are a part, this the largest 
legislative branch here within this Senate chamber, demands 
of you that the ideal of justice regulated by law shall be the 
ideal pursued; and after all is said and done, when justice is 
done on each occasion with courage and resoluteness, we will 
come to that time in the history of the country, when all 
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government, sustained by law, regulated by a constitution, or- 
ganized under an established system of jurisprudence, will 
reach the time in which liberty and peace shall go up and down 
the nations of the earth, building their cause in the hearts of 
men, and gathering the harvest of genius and toil; in which 
liberty and justice shall find their abode in the conviction of 
individuals, in which reason shall strike from the hand of force 
the sword of hate and pluck from the heart of war the germ 
of greed; in which conscience shall smite the thoughts of 
wrong and fill the mind with mercy’s sweet restraint; in which 
the people of all lands and tongues, awakened to hope by 
the inspiration of our example, will follow with the march 
of years the luminous pathway that leads to a destiny beyond 
the reach of vision but within the providence of God. I thank 
you, gentlemen. 
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MR. OSBORNE’S CLOSING ADDRESS 


Mr. Chairman and Senators: I shall not begin my remarks 
by any exhortation to you to do your duty, I shall treat you 
just as I would any ordinary jury. I think that in many re- 
spects you are superior to an ordinary jury, and therefore 
I will confine myself as nearly as I can to a cold statement 
of the facts in this case. 

The other side with great enthusiasm and with tremendous 
effort endeavored to persuade this learned body of men that 
the defendant was entitled to the presumption of innocence. 
I would not attempt in the slightest degree—I would not go a 
step further in this case if I did not feel that every human be- 
ing within the sound of my voice would give this defendant 
the presumption of innocence. 

Nay, I could not prove him guilty unless you did. 

The only man I am afraid of is that man who is going to 
say: “Yes, he got the $1,000, but he didn’t get it the way 
Moe and Conger say he got it.” That is the man I am afraid 
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to argue with—the man who is going to start out with a pre- 
sumption of guilt, and not the man who starts out with the 
presumption of innocence. 

In an argument with a man the other night, an intelligent 
man and a lawyer, he said “I know that Jo Allds got it, but,” 
he said, “he did not get it the way that Moe said he got it; he 
got it from Conger himself.” 

And now I want to tell you, and I want to tell each and every 
one of you, that if you believe he got it from Conger, from all 
this evidence taken as a whole, it is utterly immaterial how he 
got it, whether he got it from a man on a bicycle or whether 
it was sent to him by a messenger boy. 

No matter how he got it, if he got that $1,000 he is guilty. 

Therefore, I demand of you, I demand of each of you, at 
the very outset of this case, that you give this defendant the 
benefit of every reasonable doubt and you grant to him the pre- 
sumption of innocence, and let us start in to argue this case 
on the theory that he is absolutely innocent; that that gray- 
haired old witness, Presumption of Innocence, comes in at the 
outset of this case and puts his hand on Senator Allds’ shoulder, 
and says “You are not guilty.” 

But, if you are going to start in as I say, to argue with me 
on the theory that he is guilty, and then by an assumption of 
his guilt prove his innocence, I might as well argue in a luna- 
tic asylum. 

Now, the only thing I am afraid of, as I say, in the case, 
is that some man will say, “Oh, yes, he is guilty, but not in 
the way that Moe and Conger say.” ‘They say it is improbable 
that Moe and Conger in the Capitol would have handed to Allds 
this sum of money in the manner described by them. 

I will treat of that as I come to it later, in another part 
of my speech, but that is the real undercurrent which is run- 


_ ning throughout this body, and I tell you that the law is— 


and I am not going to talk much law here, for you are all 
as good lawyers as I am—the law is that you cannot apply 
this presumption of innocence to particular selected facts and 
ignore the great mass of testimony which constitutes the whole 
case. Some facts may be proved with more certainty than 
othets. Like the doctrine that an accused is entitled to the bene- 
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fit of a reasonable doubt, the presumption of innocence must 
be applied to the case in its entirety. Each circumstance must 
be viewed in the light of its relation to all the other circum- 
stances. 

That Presumption of Innocence is a fair old gentleman, he 
is kind hearted and sympathetic, but he is an honorable old 
gentleman, and when he once undertakes to intercede in behalf 
of an accused, he examines all the evidence. 

Therefore you have got to consider the whole of this case 
and view it from one end to the other, and take it as a body; 
and you have no right to let that Presumption of Innocence 
come in, and point to each separate little bit of the evidence, for 
the law is that you do not have to prove each and every cir- 
cumstance in the case beyond a reasonable doubt. The law is 
that the whole case taken in its entirety must be proved beyond 
a reasonable doubt, and now we will begin to examine some 
of the leading facts. 

On the Sth day of Fence 1910; ‘this defendant was in- 
formed by two reputable witnesses that Conger charged him 
with having demanded and accepted $1,000 in bills in order 
to influence his legislative conduct. That took place on the 
5th of January, 1910. Old Presumption of Innocence comes 
in and slaps his hand on Jo’s shoulder and says: “You are in- 
nocent of that charge.” 

I leave it to everybody within the sound of my voice to say 
what Innocence would have done under those circumstances. 
I say that Innocence would have found Benn Conger if he 
was within the United States and said “I demand from you, 
Benn Conger, an explanation of this charge you make against 
meu 

I say that if you assume that Jo Allds was innocent at that 
time, his immediate conduct just after the charge was made in 
itself will drive that old Presumption. of Innocence shrinking 
and shamefaced out of this room. 

Imagine you, Mr. Senator, or you, Mr. Senator, or any man 
within this chamber, who has blood in his veins, being charged 
with having accepted a bribe of $1,000 to influence his legis- 


lative conduct! Imagine you being charged, and what do you 
do? Nothing. 
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You know so well and I know so well the power of innocence ; 
- you know so well the compelling power of innocence, you know 
so well the forcefulness of innocence and the eloquence of in- 
nocence. You know that if Jo Allds. had walked up to Benn 
Conger and said “Conger, on what ground do you charge me, 
an innocent man, with taking $1,000?” Conger would shave 
shriveled up; he would not have dared face Innocence. 

There is not a mortal man who walks in shoe leather who 
could make such a charge against me as that, without my going 
to talk to him about it. 

I do not say going and talking to him in the language of West- 
ern North Carolina, Texas or Tennessee, “Knife to knife, 
and hilt to hilt,” whatever nonsense that is, but I say, going 
to him in a manly way, going to him in the light of the noon- 
day sun, going to him in the spirit of the great old Empire 
State, and saying to him calmly, “Conger do you mean to 
say that I took $1,000 in bills to influence my legislative con- 
duct?” But I tell you, he did not. 

I talked to Jo Allds for ten minutes on the stand on that 
question, and I walked out of this room convinced. Inno- 
cence, since the world had a history, and a beginning—Inno- 
cence has never acted in that manner. 

Jo Allds treated that charge with as much indifference as if 
you charged a frog with swallowing a fly. He was as absolute- 
ly calm, as absolutely cold-blooded about it. Where was that 
spark of righteous indignation that Innocence is expected to 
show? Where was that overwhelming passion, that awful 
indignation that every honest man shows when he is falsely 
charged with crime? Show me the slightest trace of it. 

Did he show it to anybody? Did he call Senator Wain- 
wright? Did he call that honorable gentleman over here, 
Senator Hamilton, and put him on the stand and show how he 
prostrated himself and how he wrestled in agony of spirit 
because he had been falsely charged with crime? 

Not Jo Allds; oh, no. What did Jo do? He didn’t do one 
solitary thing. Did he arise in the Senate and say, “I demand an 
inquiry?” As I say did he go to Benn Conger and make Benn 
Conger shrivel up with his own infamy, because I say to you 
that there is no demon that ever was in the lower regions that 
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ever was as mean as this man is, if that charge were false. I 
say to you that there is no such despicable, despisable man on ° 
earth for whom I would have such contempt as for Benn Con- 
ger if that charge were false. 

I tell you, if that charge had been false, Jo Allds would have 
gone to see Benn Conger, and do you know when I talked 
to him upon cross-examination, I said to him, “Was Benn Con- 
ger in the same state with you when that charge was made?” 
and he threw himself back as much as to say, “What difference 
does that make?” 

I said, “It occurs to me that he was probably in the same 
county when that charge was made.” “Why,” he says, “yes, 
I think he was,” with a smile on his face. 

And I said to him, “Unless I am mistaken, he was in the 
same town with you when the charge was made.” 

vhLe was: 

“And actually in the same room with you?” 

Ves? 

And said I, “Did you go to him and did you say to him, 
‘You dastardly villain, how dare you make such a charge as 
that against Innocence?’ ” 

No, no. 

“Well, what did you do?” “TI didn’t do a thing.” No, no, 
not a thing, until it got into the hands of the newspapers. 
“And then what did you do?” “I began to search up Benn 
Conger’s record.” Innocence began to search up a man’s rec- 
ord; “And I told the Post that I had to hunt him down through 
four states in order to convince the Post that he was a man 
of despicable character.” 

What does he do that for? Honestly? I say now, we are 
going to be honest, all of us now. He did it knowing at that 
time that Conger had not signed the charges, and he did it in 
order that the Post might tell Benn Conger: “Look out, Benn, 
you will be ruined if you make that charge against Joe Allds. 
Jo is hunting your record. You will be accused of covering a 
whole State with slime, you will be accused of covering four 
Commonwealths with slime. For God’s sake, man, look out 
for yourself and your family and don’t be a fool.” 

That message was expected to be conveyed to Benn Conger, 
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and you know it, and there is not an honest man within this 
Senate Chamber who doesn’t know it. 

Imagine this man (pointing to counsel for Allds) charged 
with taking a bribe! Imagine anybody being in the same State 
with him who charged him with taking a bribe! 

He would hunt him down, even if his accuser would take 
the wings of the morning and fly to the uttermost parts of the 
earth, and he would make him take it back, and you know it. 

You know that Allds’ conduct immediately after the charge 
was inconsistent with innocence. 

And what would you expect Guilt to do under such circum- 
stances? I leave it to every man possessed of a body, a heart 
and a soul, 

Was any one of you ever charged with violating a sacred 
trust? That’s the trouble—Jo Allds does not consider it a 
sacred trust. Jo Allds, in that five minutes’ talk with me up- 
on cross-examination, informed me in every way that one man 
can inform another—“I am unfit to be a Senator of the State 
of New York, because my soul does not revolt at the sugges- 
tion that I have been bought.” 

He showed by his manner that he did not consider it a 
sacred trust. He showed by his manner that he’had lost all 
distinction between right and wrong; that he did not seem to 
realize the fact that he had been charged with an awful crime. 

Senators, I cannot dwell too long on one point, but I say 
to you that under those circumstances Guilt would have been 
selfish; Guilt would have been cowardly; Guilt would have 
undertaken to prevent the man from making the charge. 

More than that, Allds went to the Post, and said to the Post, 
“Don’t you dare publish that; if you do, you will defeat good 
legislation.” ‘Think of it! Did he care anything about the stain 
on his own honor? Was that what he was talking about? Oh, 
no. The thing he was afraid of was “Will this hurt Jo Allds 
in his political career?” Did he have any consciousness of 
the horrible charge against him? Not the slightest. 

Now, I take him again, and I want to pass on and take these 
things up, step by step. His friend, Walter Cook, came to him 
and told him—I will read: 
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“Q, Senator Allds, when did you first learn of the existence 
or the introduction of what was known as the Stevens and 
Malby bills, in 1901? A. Oh, it was some time the latter part 
of February, I should say; I could not give you the date ex- 
actly. I know in what way it was drawn to my attention. 

“Q. Well, as near as you can fix the time, it was in the lat- 
ter part of, February, 1901, that your attention was drawn to 
Itt pA Yes. Sire 

“QO. Up to that time, do you recall that you knew anything 
about the introduction”’—Now, I skip down to the question: 

“OQ. And what took place between you and Mr. Cook re- 
garding the Stevens-Malby bill there? A. He informed me 
that the company, of which he was general manager, had been 
asked to contribute to aid in the passage of a bill, and the 
company, having just been organized, the amount suggested, 
that he said had been suggested, was a rather serious impair- 
ment of the capital, and he came to me, therefore, to ask my 
advice as to whether it was necessary to do it”—then it goes 
on to say— 

“Q. Were you interested in the company,” etc., and he 
testifies that he was a stockholder, owning 2,500 shares of the 
stock and was attorney for the company. 

“A. I said to him”’—think of it, gentlemen—“I said to him, 
‘Walter, No man needs to give up a dollar to pass a good bill, 
or to give up a dollar to defeat a bad bill. Now, don’t stand 
for any of this. Go, make your peace with Conger, if you 
feel that you must, as to the relations, because that he is the 
president.’ Cook explained to me that Mr. Conger was the 
active man in the American Bridge Company, and that con- 
sequently they must maintain reasonable trade relations with 
so powerful a concern, and, therefore, he was very much dis- 
turbed as to whether or not he ought not to comply with the 
request. I advised him not to.” 

Now, when did that occur? That occurred in the latter part 
of February, 1901. Now, Presumption of Innocence comes 
in and puts its hand on Jo’s shoulder, and says, “Jo, you are 
innocent; you never took a bribe in your life.” 

I leave it to any honest man now as to what Innocence would 
have done under those circumstances, 
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Innocence knows four things. Innocence knows the name 
of the man—the name of the man who is collecting a large 
bribe to be used in the very Legislature of which Jo Allds 
was a member. Jo Allds at that time had his party’s honor in 
his hands. He was the leader of the majority on the floor. 
He knew that the destinies of the Republican party, to a large 
extent, rested with him. He knew that that corruption fund 
was being collected by Frank Conger for the purpose of buying 
up legislation on the floor. He admits that he did, and he swore 
to it later. Now, what does he do? Does he take any steps 
whatever to punish the man who is collecting the fund? Does 
he take any steps whatever to publish the fact that the man is 
doing it? 

He swore under oath that he knew that silence would tend 
to bring the fund down to Albany. 

He swore under oath that he knew that the slightest pub- 
licity would prevent the fund from coming down, and there 
is a silence on his part as cold as death. 

He admitted substantially that he did every act that a man 
could do to bring the fund down, and that he neglected to do 
any act that a man could neglect to do, which would prevent 
the fund from coming down. 

The gentleman on the other side spoke of Jo Allds nursing 
something—lI think it was an infant. He spoke of some man 
hugging an infant, and it was suggested that Jo Allds would 
hug his reputation like a mother would hug an infant. My 
God, you can search this record through from beginning to 
end, and the only thing that Jo Allds ever nursed was that 
corruption fund. He nursed it so carefully that he was afraid 
of waking the infant up. He never spoke of it except in a whis- 
per. He never told a living soul about it. But he tells Walter 
Cook, his intimate friend, who had come down there, to make 
peace with Frank Conger, the collector of the funds. 

Of course, Walter Cook was known to be the manager of 
the Acme Road Machinery Company, and, at that time, Sena- 
tors, Jo Allds’ name was at the top of the company’s letter- 
head as the attorney—‘“Honorable J. P. Allds” attorney for 
a bridge company. We are not going to fight this battle hilt 
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to hilt, and knife to knife—we are going to fight it bridge to 
bridge and slime to slime, if you want to talk that way. 

Jo Allds had his bridge company. Jo Allds formed the 
company. Conger didn’t form bridge companies. Conger was 
never attorney for a bridge company. ‘To think of the awful 
impotence of this great and glorious Senator, who tried for 
years to keep his name off the top of the stationery, and 
could not persuade his friend, Walter Cook, to take it off. 
Think of his impotence. 

Think of his incompetence! For years, down to 1906, we 
produced letters with his name on the top of it, and this great 
intellectual able lawyer was not able to get his most intimate 
friend, Walter Cook, to take his name off the top of the paper, 
and he swore that to you, and every man within the sound of my 
voice knew that he committed willful and deliberate—some- 
thing? Have you got the right name for it? He could not 
keep his name off of it. And, at that very time, when he sent 
his message to Frank Conger, his name was on the top of the 
paper, J. P. Allds, attorney for the Acme Bridge & Machinery 
Company, which had been called on to pay $1,500 as a part 
of a fund for bribery. “Don’t fear, Walter, but make peace 
with him,” said Allds. 

Now, I leave it to you and all of you, do you think, if you 
would advise a man to make friends with the Mammon of Un- 
righteousness, that you would be performing an act of friend- 
ship? Did you ever advise a friend to do anything that you 
were not willing to do yourself? Did you ever advise a man to 
associate with corrupt influences when you were not willing 
to do so yourself? 

Did you want your friend to go down there and be corrupt- 
ed, by Frank Conger, and get the benefit of the corruption 
without paying for it? “Go and make peace with Frank Con- 
ger, but don’t pay any money,” was his motto—a great motto for 
an innocent man. 

Now, I ask you what Guilt would have done under those 
circumstances? And I say, that Guilt would have done just 
exactly what Jo Allds did. Guilt would have nursed that cor- 
ruption fund; it would have kept its mouth shut; it would 
have made peace. 
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Did you ever see a boy with a bird-fall, and a bird about to 
go under that bird-fall?. Sh’—don’t scare it away; don’t 
make any noise. That was Jo Allds, about that corruption 
fund. The slightest noise would have driven it away from AlI- 
bany.. Not Allds. Not he. 

He reminds me of the fellow who woke up in the middle of 
the night and found a burglar coming in, and he said to his 
companion, “For God’s sake, don’t make a noise; let him come 
in and we will rob him.” 

That is what he did with the corruption fund. “Don’t 
make a noise; let it come down, and we will get our share.” 

And then, you go on down to April 8th, and this able naviga- 
tor of the legislative seas, who I imagine could see more on the 
surface than either the other side or myself, this able navi- 
gator saw a great disturbance in the internal affairs committee, 
where the bill was in connection with which the corruption 
fund was raised. , 

Now, here in passing, I say that it is not necessary, if you 
are to convict Jo Allds, to find any particular individual not 
guilty of that crime. That is immaterial to me. You must 
remember, that Jo Allds is innocent—you have got to assume 
he is innocent. You can’t say he got the money from Con- 
ger and didn’t get it from Moe. Don’t talk to me that way, 
because I am not mad. You have got to assume that he was 
either guilty or innocent. 

Now, we will assume he is innocent, but that he saw the 
rottenness in the internal affairs committee on April 8th. He 
admits it. I asked him in so many words. He swore to it that 
he saw that the Stevens bill was treated with treachery; that 
the amendment was brought out, not for the purpose of pass- 
ing legislation, but brought out for the purpose of killing 
legislation. And what else did he swear to? He swore, un- 
der the solemnity of his oath, that he thought it was a good 
bill. » 

Think of it, gentlemen! He thought it was a good bill. 
And he swore that he knew that the object of that bill was 
to prevent what? Extravagance in town boards and corrup- 
tion! Think of it! Think of it! That he thought a bill was 
introduced to prevent corruption in town boards. That means 
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bribery in town boards, doesn’t it? And he swore that he 
knew it. And he swore that he knew that that bill was being 
treacherously treated in this committee, and he swore that his 
attention was called to it, and what does he do? 

What does this honorable Horatio at the bridge do? 

Why, he hovered over that committee. Did you ever see 
a vulture in the south hovering? He smelt a bribery bill in 
the committee. He says: “I am going to have my part of 
that.” And he hovered over that committee, and he met Benn 
Conger afterward—this man saddled with the knowledge that 
there was a corruption fund coming down, and seeing the 
corruption fund at work right on the floor of the House where 
it was his sworn duty to guard against it, and he saw the 
corruption fund at work, killing a good bill; he saw the Ste- 
vens bill treated with treachery, and he swears that he’ saw 
its introducer treated with treachery and he knows it, and 
what did this good man do? — 

He kept silent. Silent! 

Is silence consent to a corruption fund when you see it at 
work ? 

Mind you, he is not in the position of an ordinary Senator 
—he was the leader of his party. He was saddled with the 
responsibility of good legislation and bad legislation. He - 
swears that he knew of the corruption fund, and this great 
and good man who never took a cent in his life, why, he just 
kept silent—that’s all, when silence in the true sense of the 
word was really gold, even though the money was paid in bills. 

Now, what happened? He says to Benn Conger—and I ‘tell 
you Mr. Littleton has said something about his colleagues ; 
now I invite his colleagues to listen to this. I invite you to 
listen to it. He says: “You think that you have got your bill 
bottled up in the internal affairs committee but I do not want 
you to forget there is a committee on rules that is going to take 
charge pretty soon, and I am the committee on rules.” 

Well, you can hear Allds say that, can’t you? I tell you 
that Benn Conger has about as much imagination as a grind- 
stone. Benn Conger never imagined that conversation. Benn 
Conger never created that language. Benn Conger heard it, 
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and you know he did—“You think you have got your bill bot- 
tled up in the internal affairs committee.” 

What happens next, and here I want to call your attention 
to the evidence, and I want you to read all the conversations 
that Joe Allds had. I want to read this to you out of the 
book. Joe Allds testifies to two conversations with Conger; 
only two. Gentlemen, I demand your attention to this; and 
in neither one of them does he provide for the slightest refer- 
ence to the Stevens-Malby highway bill, but his entire con- 
versation was with reference to Bill No. 1349, 

_ Now this becomes of vital importance in this case. I want 
to call your attention to the date of those conversations. Con- 
ger swears that the conversation between him and Jo Allds 
occurred on the 10th day of April, 1901. I want every Sen- 
ator to take note of that date. Jo Allds swears to the same 
thing in substance. I call your attention to Mr. Martin Lit- 
tleton’s question. ‘This’ date becomes of vast importance in 
this case. Here it is. I want every Senator to take note of it. 

“Q. Do you recall the time of that session that evening or 
that day, whatever it was, April 10th, Wednesday, April 10th, 
do you recall having spoken to Assemblyman Conger during 
that session?” 

I want to show you the reason why that is so important is 
because an agreement among Nixon, Allds and Conger was 
reached on Wednesday, April 10, 1901, before the Platt let- 
ters were written. 

Platt has had a great many things charged against his 
memory. Jo Allds had made ‘the agreement with Nixon, Con- 
ger and himself before April 15th, when the first telegram was 
sent by Senator Platt. If that is not true, I want to retire 
from this case. I call your attention to it. I demand your 
attention, and I demand that you give Jo Allds the presump- 
tion of innocence. An analysis of the evidence demonstrates 
that his conversation and his agreement was made on April | 
10th in the evening after that session. 

Conger swears to it. 

Jo Allds swears to it, in answer to Littleton’s question. 

I want to read to you further from Jo Allds’ direct testi- 
mony; it will only take me a few minutes. 
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Now I dwell on this, gentlemen. There are mountain peaks 
in every case. ‘There are mountain peaks that indicate the 
watersheds. There are mountain peaks which indicate the 
difference between guilt and innocence; and I tell you that 
you must come to the conclusion that an agreement was reach- 
ed by Nixon, Allds and Conger before the Platt letters were 
written. 

(Reading from record:) ‘“Q. Do you recall the time of that 
session that evening or that day, whatever it was, April 10th, 
Wednesday, April 10th, do you recall having spoken to As- 
semblyman Conger during that session? A. Yes; you will no- 
tice there a call for absentees; when it became apparent that 
the House was not giving the usual 76 votes which were essen- 
tial to passage of a bill, I noticed that Senator Conger or As- 
semblyman Conger, who sat over to my right and in the sec- 
ond row, I think, back from the wall, was evidently requesting 
votes to be given in the negative, and consequently called for 
a roll call of absentees, and, meanwhile, as leader, 1 went over 
and had a conversation with Assemblyman Conger.” 

And you remember that Jo Allds then swore that he said to 
Conger, page 1240, “Yes, that there was a distinct demand for 
it throughout the entire rural section of the State, and there 
must be something done on this subject, and that the bill ought 
to pass, and that he ought not to take the position of opposi- 
tion to it, and I asked him to change his attitude, and he de- 
clined; and said that he was opposed to the bill.” 

What does Conger swear about that? Conger says that on 
that day Jo Allds came to him and said, “You are very 
foolish to oppose that bill, because you will make Malby and 
Stevens mad.” ; 

That is what Conger says, and here these two people ab- 
solutely agree. 

Jo Allds said that he went to Conger and said to him, “Con- 
ger, you must not oppose this bill because there is a popular 
demand for it.” Now who represented the popular demand? 
Stevens represented the popular demand in the Assembly and 
Malby represented the popular demand in the Senate; and 
when Conger said that Jo said to him, “You will make Stevens 
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and Malby mad,” that is the same thing as Jo Allds swears to 
when he says there was a popular demand for it. 

Now I am going to prove the guilt of this man—that the 
corrupt contract was made at that time—from the letter of 
Mr. Platt of the 19th. 

Let me read it to you: “Honorable T. C. Platt: Permit 
me to say that, as indicated to you by despatch, Mr. Smyth 
called me up on the telephone and from his letter of April 16th 
I should judge did not get the exact force of my remarks.” 
Then he goes on to say that No. 1349 provides for a property 
qualification where extraordinary sums are submitted to a vote 
in the annual town meetings, and commands hearty support 
of every representative of the State. 

Secondly, and he makes a specific paragraph of it, and he 
calls Platt’s attention to it as specifically as that; and remem- 
ber that conversation took place on April 10th, the first tele- 
gram from Senator Platt being dated on the 15th, and his 
letter on the 15th, arriving on the 16th. Now hear what hap- 
pened on the 10th, at the time he says he is having his con- 
versation with Conger. 

“Mr. Conger and those people who are supposed to repre- 
sent bridge interests are assenting to the passage of this bill, 
that is 1349, because they recognize that there was such an 
overwhelming sentiment in this direction that if they attempted 
to beat this bill which does not concern particularly the pow- 
er of the highway commissioner to purchase bridges, that they 
would very likely see the bill which they wished to defeat 
passed.” 

Now, what is Jo Allds’ sworn testimony?- “I went to Benn 
Conger, and I said to him, ‘Benn Conger, there is such a senti- 
ment in favor of this bill that you must not oppose it.’ ” 

Does not his letter to Platt show that Benn Conger and Jo 
Allds were acting together at that time? Benn Conger said 
that Allds said to him, “You are a fool to oppose Malby and 
Stevens in this matter, and you will make them mad.” 

What does that mean? If you made them mad, you would 
see that giant Malby walk over to the Assembly and shake that 
bill right out of the committee, and you know that is what he 
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meant. And you would see Stevens parading up and down 
shouting “Graft!” and the bill would be overwhelmed. 

“And so you see Jo Allds on the 10th of April, long before 
Senator Platt got into it—you see him going to Conger and 
saying (under oath, now, mind you), “You must not oppose 
that bill, there is too much sentiment in favor of it.” 

Now let us have some common sense. You know sentiment 
was not going to convince Benn Conger much at that time; I 
mean sentiment in the sense in which you use it. He says, 
there is too much sentiment opposed to that. You know that 
Benn Conger was interested in the bridge companies. You 
know at that time that Benn Conger was trying to defeat this 
legislation on behalf of: his brother’s concern; and when Jo 
Allds said that to him he was giving him a piece of advice; 
and the testimony is that that evening after the meeting Jo 
Allds:and Conger got together; and finally Conger consented 
to the passage of 1349. 

That is Jo Allds’ sworn testimony. Just ae it. I will 
not take the time of this committee to repeat it. Mind you, 
Jo says that he doesn’t know whether it was a Thursday or a 
Monday evening; but he said he thought it might be Thursday, 
because he considered the week end; but as a matter of fact 
‘Wednesday was not a week end; and therefore the conversa- 
tion took place as originally sworn to by him on the 10th day 
of April. 

Now, Senators, I call your attention to that question of fact. 
What happened? ‘The agreement, the final agreement, was 
reached on the 10th day of April. Now give me the tele- 
gram to Mr. Platt and I will show it to you in writing. 

Never in the history of the world has a bribery charge been 
sustained by a written confession, 

This is a written confession, 

Conger swears to it. 

Jo Allds swears to it. 

However, he backed and filled, and I ask you to read the 
pages on that. I will not take up your time to do it, where 
I cross-examined him for three pages. Read the pages and 
look at the picture of guilt backing and filling? 


JAMES W. OSBORNE 619 


I said to him: “I show you a telegram which you sent to 
Senator Platt.” 

“Hon. T. C. Platt, 49 Broadway, New York. 

“April 19, 1901. 

“I told Smythe it had passed when he phoned. Hence I 
could not stop it. It was already beyond us in the hands of 
the Governor. It was not objected to by the bridge men on 
its passage provided the other bill (meaning the Stevens-Malby 
highway bill) was held up. The other bill stays in the com- 
mittee.” 

Agreement made. Everything complete. 

When? 

April 10th, before Senator Platt ever got into this situation. 

Did you notice one thing? Here is a little diversion. Allds’ 
counsel came before you and said, “We are going to give an 
account of our stewardship. We are going to tell you all our 
bank accounts. We are going to take the burden of proof.” 
When a man comes in and accounts in a court of justice, the 
burden of proof is upon him, but when we get down to those 
bills—those deposits in bills about the end of the session—why 
you heard Martin Littleton holler so that he could be~heard 
down at the Ten Eyck Hotel: 

“For God’s sake, bring me that old man, Presumption of 
Innocence, and have another man stand at the door with a 
battle-axe to keep out that other old man, Public Indignation.” 

Counsel abandoned that theory—the assumption of the bur- 
den of proof—as soon as he got down to the point where the 
records showed that within a few days after the session Jo 
Allds was found with $1,000 in bills that he could not account 
for. He quit talking about giving an account of his steward- 
ship, and he got hollering to old Presumption of Innocence by 
name to come in, and he said, “Keep someone out there to 
“keep out that other old fellow, Righteous Indignation; for 
God’s sake don’t let him come in.” 

And what is the application here? My point here is this, 
and here is where I demand the presence of that old gentle- 
man. I want that old Presumption of Innocence now to come 
in and put his hand on Jo Allds’ shoulder and say “Jo, my 
boy, you are innocent.” 
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Now what would Innocence have done? Would Innocence 
have gone to Benn Conger and made a bargain with him? Let 
us take his own admission. He says that that situation had 
to be very delicately treated because there was such a tremen- 
dous demand for this bill that if you did not treat it delicately 
and let one of them pass that the bridge companies would be 
overwhelmed. Is that his letter to Senator Platt? Is that in 
writing? 

Now this is what Innocence says: “I know that if you make 
the slightest disturbance, I know there is such a tremendous 
demand for this legislation that if you don’t do something to 
throw a sop to public opinion and pass 1349 you will be over- 
whelmed.” Isn’t that what he says? Yes, but he does not 
dare go the next step. He doesn’t dare say, “I knew at that 
time that the other bill was a good bill.”’ He doesn’t dare tell 
you at that time that he knew it was intended to prevent cor- 
ruption in town boards. He doesn’t dare tell you that he was 
in favor honestly and from the bottom of his soul of the pol- 
icy of the bill; not when he says the other thing at the same 
time. 

Now will you tell me if that old gentleman does ‘not have 
to slink out of this room with his head bowed down with 
shame, because Jo Allds knew he was going to kill a good bill 
and he made a bargain with Benn Conger: “You must let 
1349 pass provided we kill the other bill in committee,” and 
he made that bargain on the 10th of April before Senator Platt 
got into it. 

A more infamous bargain was never known in the world, 
and since mankind has had a history you never had a man 
unblushingly admit that he made a bargain with infamy, be- 
cause he said “I knew there was a corruption fund coming 
down,” and he said under the solemnity of his oath that he 
knew it was coming down to kill that particular bill that he 
killed. 

Tell me why did Innocence make such a bargain as that? 
Nobody could have made it but Guilt. Guilt would have made 
it because Guilt wanted a part of the loot and Jo Allds made 
it and you cannot deny it and there is not a man within the 
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sound of my voice who can deny it. There is no excuse for 
him. 

Now, let me tell you, and I won’t read the testimony here, 
but I will simply ‘recall it to you, and, if necessary, I will call 
your attention to the pages. He swore that his conversation 
was confined to Bill No. 1349, and that it occurred at the time 
I told you. Now read the testimony and see if the agree- 
ment. was not reached without the slightest reference to Sena- 
tor Platt, no matter when it occurred. Let us give him the 
benefit of the doubt and say it occurred on Monday night and 
still you are bound to come to the conclusion that the agree- 
ment was arrived at without reference to Senator Platt. 

When I questioned him on cross-examination I held up this 
telegram and I said to him—this same telegram which gives 
the agreement—lI said, “Did you intend to tell Senator Platt 
the truth when you sent him that telegram?” He said, “I did.” 
Then I said, “Is it a fact that in substance you and the Speak- 
er and Conger agreed that you would kill the Stevens-Malby 
highway bill provided 1349 was passed?” And he said, “In 
substance, yes.” 

A confession! A confession of guilt right here before you 
in black and white! 

“In substance, yes,” he said. 

Do we deal with the technicalities of life or do we deal with 
the substance of life? When a man, in substance, agrees that 
he will kill a good bill and let another good bill go by that he 
knows is a good bill and that he knows. would pass because 
there was such an overwhelming sentiment that the bridge 
companies had to agree to let 1349 go through in order to 
escape being overwhelmed, and then goes on the stand and 
says, in substance, he made that agreement—do you say that 
was an honest agreement? 

What do I care for Moe and Conger! Out of the door with 
Moe and Conger! 

Let us judge Jo Allds on his own confession. What does 
Moe mean to me but a straight line and Conger another 
straight line and put the dollar mark over the two and they 
are mere indicators of the corruption. 

You only want to have the stamp of the dollar mark put 
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on that telegram and you have a perfect picture of the corrupt 
bargain. 

Take Jo Allds’ own confession. I want to read it to you 
all and I admit that when he realized the overwhelming and 
crushing effect of his answers, when he admitted taking this 
bribe, substantially, he filled again and backed again and pre- 
sented to you the most disgraceful spectacle of perjury that I 
ever saw on the witness stand. If any of you doubt it, I de- 
mand that you read—don’t take my word for it, but read from 
the record. Here it is: 

“OQ. Now, then, I will ask you again: Did Benn Conger 
at any time say to you ‘I consent to the passage of No. 1349 
provided the Stevens-Malby highway bill is kept in the com- 
mittee?’ ”’ 

That is on page 1418, gentlemen. 

“A. I have no recollection that he ever did that to me per- 
sonally, no, sir.” 

Observe how he shifts, ““No, not to me personally.” Is not 
that Guilt trying to evade and dodge the question? Then 
asked : 

“Did he ever say it to the Speaker? A. He consented to 
the passage of—” 

Then I said: 

“Q. Did he ever say that, that you telegraphed to Senator 
Platt to the Speaker? A. Not that I could now testify. 

“Q. Did he in substance?” 

Then I was interrupted by Mr. Littleton. 

“A. I could not now testify that it was in the language of 
the telegram.” 

See, technicalities again. Another question: 

“Q. In substance; we don’t care for the language? A. In 
substance.” 

“Q. In substance then Benn Conger did say to the Speaker ‘I 
do not object to 1349, provided the other is held in commit- 
tee,’ did he? Did he say that in substance? ” 

Now listen to Guilt, listen! You know how Innocence is, In- 
nocence just comes out and talks like I do, but you couldn’t get 
an admission from Guilt unless you took a jimmy and dark 
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lantern and broke into him and made him admit that, which I 
did at that time. 7 

Now listen to this. He says in substance that Conger said 
to the Speaker the words of the telegram, April 11th, before 
our dear old friend Senator Platt had got into it: 

“Q. In substance then Benn Conger did say to the Speaker 
‘I do not object to 1349, provided the other is held in committee,’ 
did he? Did he say that in substance? A. You might deduce 
that from the language.” 

Gentlemen, never again while you live will you ever have 
to sit on a jury and convict a man on his own confession. 
Now I say to you that you cannot read that without coming 
to the conclusion that that contract was signed, sealed and de- 
livered on the 10th day of April, 1901, before Senator Platt 
ever opened his mouth on that subject. 

Now, then, what is the rest of the testimony? Jo Allds swore 
that he never showed to Benn Conger the Platt letter, and I 
said to him “Didn’t you know that if you showed him the Platt 
letters that the corruption fund would not come down,” and 
he said “Yes, if I had shown the Platt letters to Benn Conger 
the corruption fund would not have come down,” and he nursed 
that baby to his breast like a mother. He would not wake up the 
slumbers of that infant; not he, and he coddled it and he nursed 
it and he did not tell Benn Conger that Platt was going to kill 
the bill. 

Why did he not do it? 

Because he was a legislative Judas Iscariot—he was going to 
get his thirty pieces of silver from Benn Conger and his thirty 
pieces of silver from Platt, too. 

He was going to do what gamblers call whipsawing the turn, 
that is what he was going to do, and he got the thousand dol- 
lars from the bridge company and he was sent to the Senate 
the next year by Thomas C. Platt. 

And don’t let him come here and tell you that he had any 
hearty, generous or magnanimous motives, because the learned 
counsel in attempting to excuse his conduct has said that his 
entire future depended upon Senator Platt, that his ambitions 
depended upon Senator Platt, that his entire existence political- 
ly depended upon Senator Platt, and I ask you if that desire to 
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rise in life, if that desire to promote your own interest, is not 
just as selfish as the desire to make money? 

And I ask you if his complacency to Senator Platt was not 
as much dictated by the lowest possible motives as the motive 
that induced him to take the thousand dollars from Moe. 

Gentlemen, I want to congratulate you, that you have borne 
_ more with patience than any set of human beings I have ever 

seen. You sat here in silence and heard the Hon. Martin Little- 
ton say that he was going to give a reason that would be ab- 
solutely satisfactory to every Senator in the House. He said, 
“My client killed a good bill, for which there was a wide de- 
mand throughout the four corners of this State; he killed a 
good bill because he was told to do it by a gentleman who 
was interested in a private bridge company,” and he insulted 
you and every man within the sound of his voice when he said 
that the Senate would recognize that as an ample reason. 

But listen to the tone in which Allds is ordered about. Lis- 
ten to the tone of Platt’s letter. I can repeat it word for word; 
it has been burned into my mind, in the night-time. 

Platt writes to this miserable slave, and says: “I would 
like you to let me know why my friends in Oswego cannot get 
what they want.” And this great giant of a man here writes 
back to Platt “Oh, for God’s sake, Platt, forgive me,” and he 
gets down on his knees practically, and he says “I have made 
this mistake; you have made that mistake,’ and there were 
telephone messages, and he goes to the greatest possible length 
to placate Senator Platt. 

Not satisfied with his own humiliation and prostration, he 
gets his friend Smythe to intercede for him. He says, “For 
God’s sake, Smyth, sit down and write to the old man and 
tell him that it wasn’t my fault.” 

And am I to be told in this honorable body of men that they 
are going to recognize that as an ample reason? Isn’t that one 
of the deadliest insults that was ever offered to a member of 
the Senate—that he recognizes that as a good reason to kill 
the bill? 

Now, Senator Platt did not say “I have made this a party 
measure.” ‘There was: no meeting of any committee, but it 
was put purely and exclusively upon the ground that the Oswe- 
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go Bridge Company was interested in it. No,no. Did Allds say 
to Senator Platt at that time, “Oh, wise Senator, all the people 
in this State want that bill passed.” Did he write that to Sena- 
tor Platt? 

Is not that what Innocence would have done? Innocence » 
would have said, “My dear Senator, if you were informed of 
the merits of this bill, you would not oppose it. I am your 
slave, I will admit that, but your slave now is going to do the 
best he can to convince you that you are wrong. Every man, 
woman and child in the State of New York, including the In- 
dians untaxed, demand this bill. The bridge companies are 
covering this country with slime. Martin Littleton says their 
lips are blistering with bribe-giving (or he is going to say it 
in 1910). You never saw such a band of ruffians in your life 
as these ruffians are—Cherokee Bill, Jesse James and ali of 
them are wholly angels compared with these bridge companies.” 

Did he write any of that to Senator Platt? Find it in the 
letters, if you can, even a suggestion that he attempted to 
persuade Senator Platt that the Malby-Stevens highway bill was 
a good bill. 

Find it and I will walk out of this chamber. 

Find it and I will apologize to Jo Allds. 

But on the contrary, he says, “Oh, my dear Senator, you 
need not bother about that bill; Nixon and the rest of us have 
fixed that up long ago in the rules committee.” 

That is the substance of what he said. 

Would not Innocence have been fair with Senator Platt? 
Imagine the Senator from the Thirtieth, or the gallant Senator 
from the Fourteenth, or any other honorable man—the gallant 
Senator from the Fourteenth who was so independent that he 
declared himself independent in a great national campaign— 
imagine that Senator being ordered to kill a bill, and lying down 
on his stomach and apologizing to the man who gave him the 
order! 

And imagine a man coming here and having the audacity to 
tell this body of honorable men that that is an ample reason for 
killing a good bill. I want no stultification in this case. I want 


honesty. 
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Furthermore the learned counsel says here, that times have 
changed since 1901. He practically admits all that we claim, 
that in 1901 there was corruption in the Senate—I mean in the 
Legislature, and particularly in that body—and he comes be- 
fore you and he begs you to remember, to remember that times 
have changed since 1901. 

Ah, thank God that they have changed since 1901, and 
the man who is saturated with the corruption of 1901, the man 
who has a truckling, debased spirit which was suitable to that 
time, the man who has lost all sense of right and wrong by 
the terrible atmosphere which surrounded him and which he 
breathed at that time, unless he has repented in sackcloth and 
ashes, unless he has cultivated a backbone and a moral char- 
acter, he is not fit to sit in this honorable body. 

The real charge here is: “You, Jotham Allds, are unfit 
to occupy a position of honor and trust in our Legislature.” 
It started out with the suggestion that Conger charged that he 
was not fit to be the chairman pro tem. of the Senate. Martin 
Littleton and Mr. Carr have both admitted that the real charge 
here is that Jotham P. Allds is not fit to sit in this honorable 
body. 

The fact that he took a bribe from Conger, or from Moe, or 
from both; from Conger in sight of Moe, or from Moe in the 
sight of Conger; the fact that he took $1,000 to influence him 
in his legislation, is only a specification in that great charge. It 
is only one of the specifications. 

This body can enlarge those specifications whenever it sees 
fit, and on all the evidence in this case, does not Allds bring 
down to you the spirit of 1901, that is confessed by Mr. Carr? 
Does he not reveal to you that lack of conscience, that lack 
of dignity, that lack of backbone, which compels every one of 
you to say under your oath and on your conscience that such 
aman is unfit to sit in the Senate? 

And now, gentlemen, we go on. We find that he did not tell 
Conger that Platt was going to kill the bill. We find that he 
did not tell Platt that there was a corruption fund. Ah, gentle- 
men, this old gray-haired witness who is called “Presumption 
of Innocence” walks into court and puts his hand on the shoul- 
der of Jotham P. Allds, and says “‘Allds, you are not guil- 
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ty,” and we find that Allds is dealing with the man who made 
him. He admits it. We find that Allds is dealing with his 
confidential friend, Senator Platt. We find that he is dealing 
with a man from whom he expects his future in this world, 
and I hear this honorable man say, and he has said it, and 
if he doubts it, I will read it to him out of his speech (turn- 
ing to Mr. Carr), that if Senator Platt had known that there 
was a corruption fund coming down here, Senator Platt would 
not have backed the killing of the Stevens-Malby highway bill. 

Mr. Carr. You cannot read that from my words, Mr. Os- 
borne. 

Mr. Osborne. 1 will read it to you. Let me turn to the page: 
“T assume that Senator Platt had no knowledge of the wrongs 
and the evils that had been committed under the law as it was.” 
That means— 

Mr. Carr. I beg your pardon. 

Mr. Osborne. I will read it: You stop. You said a little 
more than you thought you did: “I assume that Senator Platt 
had no knowledge’”—that means of the corruptions that were 
done by the bridge companies, and the wrongs which it is 
claimed the bridge people had done—‘I assume that Senator 
Platt had no knowledge of the wrongs and the evils that had 
been committed under the law as it'was. I assume he was not 
conscious at all of the plunder and robbery of the municipali- 
ties of the State under the law as it then existed. I am sure 
that if he had that knowledge, he would never ask that these 
bills or either of them should have remained in the committee, 
but would have assented to their passage.” 

Myr. Griffith. Is not that Allds? Is that the corruption fund? 

Mr. Osborne. No, but Allds swore—I got Allds mixed up 
with counsel on that detail, but I got this admission, why didn’t 
Allds tell Senator Platt then? 

Mr. Carr. ‘Then beg my pardon for the statement you made. 

Mr. Osborne. No, I will not, for I know that you know that 
if Platt had known of the corruption fund, the bill would not 
have been killed in committee. 

Mr. Carr. Don’t put that on me. 

Mr. Osborne. No, 1 am not putting it on you; I am paying 
you a compliment, sir. 
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Now, I will read from Allds. I am awfully glad that I 
made that mistake; I got something a good deal better. The 
learned counsel admits that if Senator Platt had been informed 
that the bridge companies were corrupt and had known that 
the Stevens-Malby highway bill was a good bill, that Senator 
Platt would not have assented to the killing of it in the com- 
mittee. I have just read it to you. 

Then, in the name of God and good faith, why didn’t Jo 
Allds tell Senator Platt that? 

Why? Because he loved that corruption fund like a mother 
nursing a babe. ‘That is the reason he did not do it. And no 
wonder you get up and interrupt me, for I am right in principle 
if I am not right in detail. 

Oh, that is the way with Guilt, you have got to be mighty 
careful about things. The substance of things is not important 
with Guilt. ‘The question is, did the fellow give it to him in 
an envelope, or did he give it to him in a bundle? Now, if he 
did give it to him in a bundle, Guilt says “He didn’t give it to 
me in a bundle, but he did give it to me in an envelope, conse- 
quently I am not guilty.” 

“Did he give it to me in the Ten Eyck hotel? Did he give 
it to me in the Cadillac hotel? Did he give it to me in the Mur- 
ray Hill hotel?” ; 

Oh, it makes a lot of difference, doesn’t it? 

The question is, “Did you get it?” 

“Does your conduct prove to you that you got it, and are you 
fit to sit in the Senate?” 

All these little trifling immaterial matters of something that 
happened ten years ago do not concern honesty; but Guilt is 
bound to hunt for technicalities, and let me give you a little 
detail of it. We find—I am going on with that; don’t think I 
will ever forget it; don’t let anybody be happy in that expec- 
tation; I will come back to it shortly; but just this little di- 
version. I was so much interested to find that the inquiring 
minds of this Senate wanted to know where the extra $500 
was that Moe took back? For heaven’s sake, is it anybody’s 
business what became of that $500? 

And the earnest, anxious inquiry of the learned counsel for 
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the defense actually made me think that Jo Allds was cheat- 
ed because he didn’t get the extra $500! 

Will you tell me what that has got to do with this case, what 
became of that extra $500? And they come before you here 
with an eloquence that almost throttles itself, they come here 
with an eloquence that almost made me send for a doctor, for 
fear a blood vessel would be ruptured, and they tell you, “Oh, 
my God, oh my Heavens, what do you think? Moe swears 
that he put it in the safe and Conger swears that Moe went 
and got it back out of the safe; and isn’t that awful?” 

What has that got to do with the thousand dollars that Moe 
handed to Allds, and which turned up in Allds’ bank account 
within a week? What has that got to do with it? Let me 
tell you how Guilt invariably tries to get the hounds off the 
trail. Guilt is like a fox that doubles on itseif and crosses 
its own trail. Innocence never makes a defense like that; noth- 
ing but Guilt would attempt to pursue immaterial things. 

Now, you know what that proves to every honest man. I 
will tell you what it proves. It proves that Conger and Moe 
did not make up this story together. It proves that, though the 
one knew the other had sworn to that, each swore to his own 
memory and did not try to fit his story into the other fellow’s. 
That is what that proves to honesty. One of the learned Sena- 
tors brought out here that Moe and Conger were in fearful 
conflict. Moe swore, “when I got up in the morning, I put the 
money in my pocket and went down to breakfast,” and Conger 
swore that they left the money upstairs and so Jo Allds never 
got the money. 

Gentlemen, the very nature of the defense, in itself, is a plea 
of guilty. 

Any defendant who comes into court and attempts to dis- 
tract the minds of honest jurors from material things and di- 
vert attention to immaterial matters, makes a confession of 
weakness—a confession of guilt, and the man who wants to 
pursue that interesting subject of what became of the $500, 
has my pity; that is all I can say to him. 

And if you look at it, as I say, honestly, you will find that 
Conger and Moe each had a regard for his oath and refused 
to fit the one testimony onto the other; and I want to tell you 
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that the best proof of a liar, and the best proof that a case is 
manufactured, is furnished when the witnesses march to- 
gether, where they take time forward! common time! march! 
and each witness takes exactly the same step, and they go just 
exactly so far, and then you say to them, “About face, march,” 
and they all turn right around and march. 

Now, if you want to see a most pathetic picture, of an ab- 
solutely constructed defense, the most absolutely constructed 
defense on the face of this earth, I appeal to every man with- 
in the sound of my voice, and I demand of every Senator 
here that he parallel the testimony of Jo Allds and Daniels. 

I demand that you take your books and parallel step by step 
the testimony of Jo Allds and Daniels, about an event that has 
happened nearly ten years ago, and see if it is not what I have 
said: “Attention! forward! common time! march!” Step 
by step, they remember every insignificant detail until exactly ~ 
half past eleven o’clock. And the minute I read that testimony, 
although Moe and Conger are indefinite as. to exactly when 
the money was handed, I was able to take my oath that the 
crime was committed within fifteen minutes of eight o’clock 
and half past eleven, because that is exactly the time when 
Daniels quit watching Allds. And any man of good sense 
knows it. : 

Now, I am going back to where I said I would. You will 
excuse this digression. Here is the question, and you want 
to note how he sidesteps and dodges again: 

“You knew that if you had informed Senator Platt of 
the fact that a corruption fund was contemplated, that the re- 
ception of that information by him would prevent the use 
of that fund even if it were collected, did you not?” 

And what is the answer? 

“Repeat the question.” 

“And give me time to think over my answer,” he might 
as well have added. Innocence would have bubbled over like 
a boiling pot, but Guilt had to take time to reflect. 

“Repeat the question.” 

Now you know very well, gentlemen, that my voice is not 
one that a witness would find it necessary to have a question 
repeated because he did not hear me. He said, “I guess I 
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will take a little time off now and consider that,” and what 
is the question? 

The question was then repeated by the stenographer as 
follows: 

“You knew that if you had informed Senator Platt of the 
fact that a corruption fund was contemplated, that the re- 
ception of that information by him would prevent the use 
of that fund, even if it were collected, did you not? A. It 
certainly would have.” 

I ask every Senator to take that page and that answer; you 
will find it at page 1424, the next question to the bottom .of 
that page: “It certainly would have.” But he hugged that 
infant to his bosom, and did not give the information to Sena- 
tor Platt. ! 

Would not Innocence have said to Senator Platt ‘““My dear 
Senator, you are my friend; you cannot afford to take stock 
in that bill. That bill was intended to prevent corruption; 
that bill was intended to restrain extravagance in town boards. 
There is a popular demand sweeping all over the State of New 
York for that bill, and Senator, let me tell you the dreadful 
fact that there is a corruption fund being contemplated to be 
raised and brought down here to buy up the members of the 
Legislature of which I am, to a certain extent, a guardian.” 

And he did not tell Senator Platt. 

On that alone, on that alone, I demand a verdict from every 
honest man in this room. I demand it because Innocence 
knew that it was a good bill at the time. Innocence would have 
acted with Senator Platt. Innocence would have united and 
in hand with Senator Platt for the purpose of putting through 
the legislation. Innocence would have gone about in every 
direction and tried to get influence to back it up in order to 
promote this good legislation. 

What would Guilt do? Guilt would have remained silent. 

What did Jo Allds do? Jo Allds remained silent. 

You hire a watchman; you hire five watchmen; you hire a 
man who is the pick of the watchmen, and he comes to you and 
he says, “Yes, boss, I knew there was a robbery to be commit- 
ted; I heard it from the robbers. I had it in writing.” “Well, 
what did you do? What did you do to stop it?” “To tell 
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you the truth, boss, I didn’t want to stop it.” “Well, what did 
you do?” “TI did all I could to promote the robbery.” “Well, 
now, give me some act that you did to promote the robbery.” 
“Why I wrote to Senator Platt and I said ‘write a letter to 
Nixon and tell him to help me kill the bill, not because it is 
necessary,’ and he knew it was not necessary, because he and 
Nixon and Conger had made a bargain, but he says, ‘by way 
of precaution; get Nixon to help me to kill the bill’ ” 

How much more do you want? 

Now, gentlemen, a question has been asked here, “How could 
Allds afford to take money in the Capitol?” Now, I will ask 
any man here: Would it excite you much if anybody, handed 
you a letter addressed to you? I don’t think so. I don’t think 
it would. I would be willing myself to send any one of you. 
here a letter or hand it to any Senator. I would not think that 
it meant anything. Why, Allds simply reached out his hand 
and got an envelope. Martin Littleton talks something about 
a brass band. No brass band about it. Somebody handed him 
a letter. 

And now he says Allds—and here is where that man who 
comes in to argue with me, who wants to send me to a lunatic 
asylum—the man who wants to presume Allds is guilty—he 
says, “Oh, he would have taken it at the Cadillac; no doubt 
about that. He would have taken it at the Murray Hill, or he 
might have taken it in a room where it was face to face, but 
oh, no; oh, no; he would not have taken it that way.” 

Now, gentlemen, do you know what that means? ‘That when- 
ever you can prove a crime, the very proof of guilt is evidence 
that no crime existed. That is not too psychological for you— 
that whenever you have direct evidence that a crime was com- 
mitted, then there is proof positive that a crime never happened. 
That is the argument, isn’t it? Now, there is no use arguing 
whether it could happen. It did happen. It did happen. ‘That 
is all there is to it. It did happen. 

Every act of Jo Allds proves that it happened. ‘Two wit- 
nesses have sworn to it; and I don’t care what anybody says to 
me, you know very well that Benn Conger would never have 
made that charge and sworn to it if it were not true. 

You know very well that Benn Conger has got a little money ; 
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hasn’t he? You know if he had said of an innocent public of- 
ficer, “You took a thousand dollars and betrayed your trust,” 
that he would be instantly summoned to court. Assuming that 
the accused was innocent, don’t you think the jury would 
hand out about a hundred thousand dollars to Innocence in 
about a minute? 

And don’t you think that Benn Conger knew that when he 
made the charge? Don’t you know that you would not dare to 
say that a man had taken a thousand dollar bribe unless you 
knew it?» Why? Because that. would bring you up before a 
judge and a jury, and you would hear the jury say, “One hun- 
dred thousand dollars damages against the Senator.” 

Conger, threatened with a Supreme Court action for dam- 
ages, making a charge like that against Jo Allds, leader of the 
Republican majority of the Senate and a lawyer, when it was 
false? Perish the thought. You know he would not, and go 
on the stand and swear to it, and when all is said and done, is 
that pathetic gray-haired old man here, the Deacon, whom 
everybody has abused and called names—is he a picture to you 
of forgery and perjury? Is there not a sweetness and amiability 
about him that makes his attitude pathetic? Does he suggest 
to the mind of any man here either perjury or forgery? 

He looks to me like the last leaf upon a tree, something gentle, 
something kindly, something mild about him. The ready mes- 
senger he was to the Congers, but would not the Congers be 
obliged to take the ready messenger ? 

There must be about him some great stability of character, 
because Frank Conger was willing to trust him with his bank 
account. I have had tributes paid to me in number; I have 
had some people say that I was ruggedly honest, but the only 
human being on God’s earth that ever trusted me with a bank 
account was my mother; nobody else; nobody. 

No, gentlemen, you have gone to the Ultima Thule of cot- 
fidence when you trust a man with your bank account. Acts 
like those speak more volumes, though not as many words, as 
my learned friends on the other side, and when Frank Conger 
gave to Moe a check book and a pen and the opportunity to 
draw at liberty on a bank account that ran up into the twenty 
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and thirty thousands, Frank Conger from his grave comes here 
and testifies to the moral character of Hiram G. Moe. 

I want you to take note of the fact that that tribute was paid 
to Hiram G. Moe with full knowledge of all the acts of Hiram 
G. Moe in the First National Bank at Groton, that Frank 
Conger not only trusted him as his private, confidential agent 
with all his money, but he made him the cashier of the bank 
after he created the new bank. 

And somebody wants to know what Moe did about it. Rot! 
Rot! The last desperate resort of confessed guilt. Now I want 
to call your attention to one thing. You want to know why 
Allds could afford to take money at the Capitol? I will tell you 
why. 

Out of their own mouths, we will judge them. At that time 
Frank Conger was running the American Bridge Company, 
which was a part of the United States Steel Corporation, 
throughout every State east of the Mississippi river. Frank 
Conger was dealing in a ‘confidential way, according to their 
own story, with other legislative bodies, with boards of alder- 
men, with town boards, according to their story. Could Frank 
Conger get up and confess that he had paid a bribe to Jo Allds? 
Would one of his agents dare do it? Would Moe dare do it, 
who they claim was owned body and soul by the Congers? 

Why Jo Allds could have afforded to have taken that money 
on the Capitol steps, in the presence of a reception committee, 
and he never could have been charged by either Frank Conger 
or by Moe. 

If there ever was a band of men on earth who could take a 
bribe without any fear, it was those people who were engaged 
in that transaction. Do you suppose Frank Conger could go 
before the world and attempt to do his bridge business in twen- 
ty-seven States, and before town boards—and I won’t under- 
take to count the boards of aldermen—do you suppose he 
could have afforded to have done that and been a squealer? 
Now, I know that I am talking to sensible people. And so, as I 
tell you myself, I am surprised that he did not give it to Allds 
ina check. That is the only thing that astonishes me, that they 
took the trouble to put it in an envelope and write his name on 
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it and send it over to him, because he never was in the slightest 
danger. ; 

But it seems though, that Jo Allds had a kind of apprehen- 
sion that the gold-bug was on the wing, and that it had but a 
little time to flutter, because, what does he do? He says, 
“Stand by me to-day, oh, Daniels; don’t you leave me.” “Stand 
by me,” he says, “and if that- fellow with an envelope comes 
around here don’t you let him hand it to me.” 

And he puts Daniels right by his side, and he keeps Daniels 
right there until half past eleven o’clock, and he never did it 
before in his life, and he never did it again in his life, and nei- 
ther one of them can remember a solitary thing he ever did on 
another day of their lives—neither he nor Daniels. 

And he swears, he swears that when this investigation was 
about to come up, or Daniels swears, that he went to Jo; and 
a conversation arose, and Jo said to him, “You recollect the 
events of April 23, 1901?” And Daniels says “I recollect 
them absolutely.” 

And that is the whole of the conversation between them. 
And he swore to it. Jo Allds swore to it. Now, I want no 
Presumption of Innocence to come in and ‘put him on the rack, 
and say, “You are innocent, Jo; you are telling the truth.” That 
is all he said to Daniels, according to his own admission. Now, 
I say, if that is true, they prepared their story on April 23, 
1901. That is all I have to say. You must take that to be so. 

They both would have gone in and sat down and gone over 
the details of what happened in 1901, April 23d. But Jo Allds 
swears that was the only talk between them. If any man de- 
nies it, I will read it out of the book to him, that all that took 
place between him and Daniels was, that he said to Daniels, “Do 
you recollect what you saw on April 23, 1901?” Daniels says, 
“T recollect it well.’ ‘That neither one of them sat down and 
went over the*story together. Now, I say, if that is so, that 
story was prepared on April 23, 1901, and if it was prepared 
on April 23, 1901, it was because Jo knew the corruption fund 
was coming down, and he wanted to have his alibi ready. Now, 
there is no difference of opinion between honest men on that 


subject. 
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Now, then, another thing. Why, Jo knew, according to this 
story here, that he had an ample and perfect defense in his 
pocket at that time; that he had ample evidence, so he had his 
alibi all ready, in the Platt letter, and the consciousness that 
Frank Conger would not dare to tell about it. So I say, if there 
ever was a man on earth who could afford to take a bribe, it 
was Jo Allds. 

And, personally, I don’t care a snap how he got it. And I 
want to tell you that this is the law: That in all this evidence 
you have to look over the whole case, and when you get through 
with it, you have to say, “Did he get it?” And if your answer 
to that is “Yes,” I say, you cannot defeat justice by saying, “I 
know he got it, but he didn’t get it from Moe, but from 
Conger.” 

You can’t start in ind acquit a man of a crime by assuming 
he is guilty of it. 

Now, I want to come down toward the closing part of my 
speech. I want to ask you this: Suppose Innocence was under 
this awful charge, and Innocence is now accused of having 
taken a thousand dollars, and Innocence goes to his lawyer 
and Innocence says: “I am perfectly willing to testify to the 
bank account that the other side have subpoenaed.” Great 
magnanimity on their part to put in the bank account that the 
other side has subpcenaed. But they did it. And Innocence 
says, “I am going to make a clean breast of all my affairs.” 
And Innocence says, “I am going to account for my steward- 
ship.” And Innocence says, “I am going to tellawherever I got 
anything.” 

Now, you would expect Innocence to do that, wouldn’t you? 
You know that Innocence would do it. But I want to tell 
you, one of the deadliest insults that was ever hurled at a jury 
in this world was uttered the other day by the learned counsel 
on the other side. He said that not one of you gentlemen had 
ever kept an account any better than Jo Allds had. If that is 
not the deadliest insult to every intelligent man in this body, 
I will quit. 

I say there is not an honest man in this town, an honest 
business man who keeps a bank account, who cannot tell every 
thousand dollars that he ever put in a bank in currency in his 
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life, and where he got it. I say that I have had as active ex- 
perience at the law as most men, and I can remember only one 
case of mine in my life for which I was paid a thousand dol- 
lars, paid in bills, and if I were called on I could go and get 
you the check out of which that thousand dollars was taken, 
I could give you the name of the case, I could show you the 
date on which it was paid, and I could produce the man who 
took it to the bank, 

And I say that that is true of every man within the sound 
of my voice, and there is not a man who does not know that 
when you get a thousand dollars in currency, you leave a hole 
somewhere, and that hole can be found by the slightest investi- 
gation. 

But, here is Innocence saying, “I am going to account. I 
am not going to ask that hoary-headed old witness, Presump- 
tion of Innocence, to come here; I am going to make a clean 
breast of it and tell you myself.” 

And he takes the witness stand, and the first question out 
of the box is: “Where did you get that thousand dollars in 
currency that you put in the bank here in Albany about a week 
after Moe handed you the envelope?” 

Ask of the winds around the court room what his answer is? 

Let me read it to you. And, this is what you are expected 
to subscribe to as honorable men and cautious legislators. 
You put $3,000 in bills in a bank toward the end of the ses- 
sion, and you are asked, “Where did you get it,” and this is 
the answer you give: 

“Q. Senator, I understood you to say that you have not any 
books of account of any sort that would enable us to trace 
into your bank account your fee as a lawyer? A. No. You 
would have to take the report from the Comptroller’s office and 
elsewhere.” 

Here is Innocence accounting. And I asked, ‘‘Where did you 
get these fees—a thousand dollars, which you say your clients 
paid you?” 

And I am told, solemnly told, in the presence of fifty honor- 
able men, that I have to go to find out in the Comptroller’s 
office, and elsewhere. 
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Where is elsewhere? ‘The only person I know who knows 
where elsewhere is is an expert who has gone to Elsewhere, 
and that is Dr. Frederick Cook, and I can’t call him here, be- 
cause I don’t know where Elsewhere is. 

Elsewhere? I am to go Elsewhere to’find where Jo Allds 
got those bills. 


“Tt’s somewhere east of Suez, 

‘“‘Where the best is like the worst, 

“And there ain’t no’ ten commandments, 
“And a man can raise a thirst.” 


That is about the best place I know, to go to Elsewhere, 
to find where you have the bills. And that is Innocence ac- 
counting for itself. That is Innocence, that doesn’t need any 
presumption. That’s the fellow who says, “I take the burden 
of proof.” And when we sprung that on him, which I con- 
sidered to be a confession of corruption, he told us he doesn’t 
keep any books. 

A wardman doesn’t keep any books. ‘The custodian of 
a yellow dog fund doesn’t keep any books, and, ‘corrupt 
legislators don’t keep any books, and Jo Allds doesn’t keep 
any books. Jo Allds has the hardihood to come before this 
honorable body of men, and say, “I destroyed all my stubs 
of my check books. I have destroyed practically all my 
vouchers; I considered them as nothing but waste paper.” 

And I said to him, “Did you keep any books of account?” 
And his answer is a, confession of guilt. Gentlemen, that was 
the most interesting cross-examination I ever had in my life, 
because psychologically Jo Allds told me—if you did not hear 
him—he told me—I will tell you why. Give me that place in 
the book where he says, “I did not keep any books,” and I 
want every honest man in this Senate to read between the 
lines of the first part, where he says his practice did not jus- 
tify it. 

I want to call your attention to this. Now, listen to this, 
and see if it is not a confession of guilt: He says that these 
fees that he received and deposited in currency toward the 
end of the session were fees he received from clients, didn’t 
he? Is not that what you understood him to say? That he did 
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not get them from the butcher and the baker and the candle- 
stick maker, but he got them from a client. 

Now, let us take his bank account. It ran $10,000 a year, 
running through his bank account down to the “fat” years 
of 1904 and 1905. I call those fat years deliberately. You 
see they ran up to about $20,000. Now, then, read what he 
says. Are any of you gentlemen in this Senate lawyers? 
Have you got a practice that amounts to fivé, six, seven, eight 
or $10,000. Is there one of you who doesn’t keep books? Is 
there one of you who is going to tell a brother member of the 
committee that he cannot trace every dollar he ever got in 
his life? 

If there is one thing in the world a lawyer does, it is to keep 
account of what he gets and when he gets it. I will tell you 
why. Because we are officers of the court, and a Supreme 
Court judge doesn’t waste any time on a lawyer who has 
taken something that doesn’t belong to him. You don’t have 
to bring any action in equity against a lawyer. 

All you have got to do is to get out an order to show cause 
and bring him up before the Supreme Court, Part 1; and 
he has got to account because he is an officer of the court. 
There is short shrift given to a lawyer under those circum- 
stances. ‘The layman can put it off and fight it out in an equity 
suit; but we have got to account at any time. 

Wake us up in the middle of the night and we can account 
if we are honest; and everybody in this Senate chamber knows 
it; and here is where I claim Jo Allds pleaded guilty when you 
consider the amount of money that he had in his bank ac- 
count. I will read it to you, and if you are honest to your- 
selves I think you will come pretty near saying I am right. 

“Q. Did you keep what might be known among lawyers 
as a register or book of accounts? A. No, sir; my practice at 
that time was not large enough. 

“Q. It did not justify it, no; of course we all went 
through the same experience; but when did you think it jus- 
tified you in beginning to keep a book of account ?” 

I want you to take the page of that, page 1517. “When did 
you think it justified you in beginning to keep a book of 
account ?” 
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I would like you all to take that. 

“AT never kept a book of account; all I kept was just 
simply a little lay memorandum, a little ledger memorandum 
of the dates of the service of papers and what disbursements 
I made, and transactions with reference to the case, under the 
title of the case. I never kept any book of account.” 

Never kept any book of account, and yet sums of $10,000 
and $20,000 running through his bank account! And more 
than that, bear this in mind, dear sirs, that at that time he 
claims he was acting as trustee for Aunt Sula and for his 
mother and for half a dozen other relatives. 

Do you mean to say that he did not commit—well, I am 
not here to call names but when he says he did not keep books 
of account, a lawyer; taking in thousands and thousands of 
dollars a year, and getting thousands and thousands of dol- 
lars at the end of the term, and getting handfuls of big bills 
which he puts into the bank, he puts himself into the criminal 
class. 

And I can hear Guilt say, “Are you sure that all the bank 
books are destroyed? Are you sure that all the stubs are de- 
stroyed? Are you sure that all the vouchers are gone? Are 
you sure that the alibi clerk remembers his story? And then, 
if that is so, I will go down to the bank box by myself’’—this. 
man who pretends to account to his brother Senators for his 
stewardship—‘“T will go alone to my strong box, and I will 
not even trust the alibi clerk with knowledge of what I have 
got; and then I will rise to the highest point of personal priv- 
ilege and demand the fullest investigation.” : 

Did you ever hear of a farce like that enacted on the face 
of this green earth anywhere except before you? Did you 
ever receive such an insult in your life when you were invited 
to join Jo Allds’ class? When you were invited to say, one to 
the other: “I put large blocks of bills in the bank at the end 
of the session and I cannot tell where I got them.” 

Now, a lawyer gets up and tells you that you are expected 
to join Jo Allds’ class; and he tells me that I could not account 
for money that I received. I can account for every cent piece 
I ever received in my life; and I keep a set of books, and I 
always have kept a set of books, and I had just as leave think 
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of setting my bed on fire as tearing up a check; and there is. 
not a man within the sound of my voice who does not know 
that you commit an act of sacrilege when you tear up a re- 
turned check, and tear up your books and your vouchers. 

It is the first sign of guilt in any criminal case which you 
prosecute; and is it any wonder that this man quit the farce of 
pretending to come here and account for his stewardship and 
shouted in thunderous tones for that old reliable witness, ‘“‘Pre- 
sumption of Innocence,” to come in and help him out of his 
trouble? He needed him. If ever a mortal man did need Pre- 
sumption of Innocence he needed him and you know it. You 
know it as well as you know you are sitting there. 

Jo Allds, where did you get that $1,000 in currency that 
you deposited in the Lincoln National Bank about a week 
after Moe claims he handed you that envelope? 

Did you see him for a week trying to find it? Mind you, 
he was the man who arose to the highest privilege and de- 
manded a thorough investigation. He was the steward who 
was going to account for his stewardship; and week after 
week we waited for that explanation; and finally it came out 
that Aunt Sula wrote him a letter in January—January, two 
or three months beforehand, and inclosed him some—what? 

What do you think Aunt Sula inclosed him? Some checks; 
and he says in some indefinite way you will have to go else- 
where and find it. 

Elsewhere! 

But in some indefinite way he got that money from Aunt 
Sula. I said, “From what bank did you get the $1,000?” He 
said, “To tell the truth, I cannot tell you.” I said, “Where 
did you go and deposit the checks you got from Aunt Sula?” 
“T will give you my word, I cannot remember.” “Well, can’t 
you give me any idea on earth where I can go and find the 

hole that the $1,000 came out of ?” “No, I cannot.” ! 
' His counsel tells men, like you gentlemen here, that you be- 
long to the same class that Allds does and that you cannot 
account for what you have received. 

It goes on multiplying, corroboration after corroboration and 
confession after confession. Thousands of dollars here; $2,- 
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000 there; and generally about the end of the term, and to 
show you, I will just read it to you. 

Now, I want to call your attention to another sign of guilt 
here that is very interesting to me. Ordinarily one bank is 
about all I need. I can deposit my hard earned fees in one 
bank. Now, here is a man, who claims that he only got $1,500 
a year; and I have been able to find only about five clients, 
because I said to him, I can repeat it verbatim: 

“Q. Can you tell me a single client from whom you got 
a single dollar of money in 1901? A. I cannot. 

“Q. Can you tell me a single client from whom you got 
a dollar of money in 1902? A. I cannot. 

“Q. Can you tell me a single client from whom you got a 
dollar of money in 1903? A. I cannot. 

“Q. Can you tell me a single client from whom you got 
a dollar of money in 1904? A. I cannot. 

“Q. Can you tell me a single client from whom you got a 
dollar of money in 1905? A. I cannot. 

“Q. Can you tell me a single client from whom you got 
a dollar of money in 1906? A. I cannot. 

“Q. Not a single client? A. Not one. 

“CQ. And you were depositing in that bank account all these 
sums of money from ten to $20,000? A. Yes.” 

Is that Guilt? Is that Innocence? The first badge of Guilt 
is that Guilt does not keep books. Now, what are these ac- 
counts? Look. He had three or four or five bank accounts, 
and do you know why? Because he used to divide the loot 
up in several banks. For instance, I will come right down 
to the one I have in mind, the principal one. 

He got $8,000 or $7,000 in bills in Troy. Look how that 
transaction happened. He could not tell you the amount of 
money; he could not tell you a single record he had ever made 
showing that he was in the case. 

He had a verbal brief that he handed in to the Attorney- 
General—a verbal brief—not a written brief. Nowhere in 
the whole litigation do you see Jo Allds put on record. Not 
anywhere. You see him getting a check up here, and taking 
it with his own hand over to Troy, and dividing the loot over 
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there in Troy, among the three of them, Kelly and the other 
man and Jo Allds. 

I said, “Jo, did you give a receipt?” “No.” Did you or 
any one of you ever receive $7,000 in cash in your life that 
you did not give a receipt for? Did any honest man on earth 
ever get that much money and not give a receipt for it? I 
leave it to any human being who claims to be half way honest. 
I do not believe there was a receiver hardly in the world who 
ever got that amount of money in bills who did not in some 
way indicate the fact that he had received it. 

What would Guilt do? 

Guilt would divide the loot and seek to conceal it. 

What did Allds do? 

He put $2,000 in the Lincoln Bank in New York City, and 
$6,000 in his strong box in his Norwich bank. 

Why? He did not dare put that amount of bills in a bank in 
Albany, because little bank clerks will talk. Concealment! 
the very first indication and the very first sign of guilt. Fur- 
tiveness! Furtiveness! 

And he divides the sum up. ,And he takes the six thousand, 
and does he put it somewhere where it is going to draw inter- 
est? No. Does he go and buy some bonds with it that some- 
body might trace? No. He takes it and puts it in a locked 
box in the Norwich bank in Chenango county and he keeps it 
there for a good long time so nobody would trace the $2,000 
and connect it up with the six. Then he takes the $6,000 in 
bills, and puts it in the Lincoln National Bank in New York 
City, right around the corner from the Murray Hill hotel, and 
when he is called on here, the Hon. Martin Littleton says that 
the introduction of this evidence has left a scar—which he, the 
counsel, will carry home with him—because he had explained 
to me it was the transaction of a private client. No wonder, 
because he carries with him the scars of Jo Allds. 

Here is a man palpably engaged in a criminal transac- 
tion; and if that is not investigated by the grand jury of this 
county, or the county of Rensselaer, it ought to be. 

One Burton, in the United States government, a Senator, 
undertook to practice law before one of the departments; and 
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he received a fee; and he was convicted and sent to prison 
for doing it. 

What services did this man render to get $6,000 or $7,000 
in bills? What did he do for it? Burton practiced before 
one of the departments. 

I will take Allds’ word for it, that as a high and mighty 
legislator, he went before the Attorney-General. Here was 
an old-claim from 1902° that had been hanging around, I 
will admit, for the sake of argument, that there was a founda- 
tion for the claim; and what does his service consist of? 
What is the difference between him and Burton who was sent 
to prison? Burton was sent to jail under a Federal law, be- 
cause the law says in so many words that a United States 
Senator shall not practice before a department. 

But is there not any moral law in the State of New York 
that a member of the Senate, a high and mighty power, cannot 
practice law in a department of the State concerning matters 
upon which he must pass in his capacity as a legislator? 

That Allds was doing a futive thing, and that he knew 
that he was doing a wrong thing is proved by the fact that his 
name does not appear anywhere in any of the records, 

Martin Littleton got up here before you and tried to keep 
me from inquiring into this matter. Some suggestions were 
made about friendship or hurting friends, as if I could be— 
well, I am not here to talk about myself—you know what I 
did. That is the best proof, isn’t it? 

And the horrible fact comes out that he was connected and 
bound up with this claim from the time of the filing of the 
first claim in 1903, I think; and Martin Littleton told you 
gentlemen that he drew that claim. Martin Littleton is mis- 
taken about the evidence. I defy you to show it to me; but on 
the contrary, Martin Littleton asked Jo Allds if he did not 
draw that complaint and Follette says, “No, we did not.’ Do 
you remember it? And Allds said, “No;”? and then Martin 
said, “I want to know whether I am the lawyer or the client.” 

Do you remember that? Here was a man advising about 
special legislation that was to be passed before himself at 
the very time when he was drawing a salary from the State of 
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New York and expected to do his duty as a Senator; at that 
very time he was acting in a private capacity as a lawyer ad- 
vising about the legislation that had to come before him in the 
Senate. I say I was glad it happened. I was glad that that 
was brought out, for it justified Conger when he said that the 
taking of a thousand dollars by Jo Allds from him was mere- 
ly a flea bite compared to the general legislative corruption 
that prevailed. I consider the crime that Allds committed in 
regard to the Argus matter as being more pointed, clearer 
and more convincing, coming as it does from his own lips; and 
there is no exculpation for it. 

Not only was the act bad, but it was self-confessedly fur- 
tive. It carried with it a confession of guilt. Imagine any 
of you gentlemen being placed in that situation. “Is there one 
scrap of paper on earth,” I asked him, “that connects you 
with this case?” “There is not one scrap of paper.” 

“Did you file a brief anywhere?” “TI did not.” 

To show the self-confession of guilt in the matter, I ask you; 
did he call on any of the witnesses to explain it? Did he call 
on Murphy or Kelly or any of them? 

No. Passed them over in silence; and an attempt is made 
to distract your minds by wit and humor and jest; but I 
know, fellow citizens and members of this jury, I know that 
your conscience will not stand for any such proposition as 
that; and I know that no human being can bring you, so far 
as accounting for your conduct, within the class of this man. 

Nobody can do it; and so far did Martin Littleton depart 
from his position of coming before you and making a confes- 
sion and telling you all, that he now not only wants that old 
Presumption of Innocence to come in here, but he wants a 
particular variety of Presumption of Innocence. 

The ordinary garden variety of Presumption of Innocence 
that is good enough for an ordinary man who is brought before 
the bar of justice will not suit. H wants his own special kind 
of Presumption of Innocence. He wants that kind of special 
Presumption of Innocence that will appeal to the colleagues 
of this man. 


646 FAMOUS JURY SPEECHES 


He says: “I want you particularly, his colleagues; I know 
his colleagues will give him the benefit of the Presumption 
of Innocence.” 

The ordinary kind will not do. He wants a Presumption of 
Innocence that is acquainted with his colleagues. That is 
an insult to the intelligence of every one of you. Or was it 
intended as a threat? Why has he got any more right to a 
presumption of ‘innocence of a different kind than the otdi- 
nary man charged with something and brought to the bar of 
justice? No. He is entitled to just exactly the same kind of 
presumption of innocence. I say that, measured by common 
sense and the standards of common sense, such an attitude 
means his own entire destruction. 

I started to read you this list of deposits, and I will give 
you the pages, and I will let you study it yourself. 

There is one thing I want to tell you. There is one thing 
I forgot, and that is this. Gentlemen, the best way to know 
a man is according to a Latin phrase, “noscitur a sociis,” 
which is usually translated, “A man is known by the com- 
pany he keeps.” ‘That is not the right way to translate it. 
Noscitur a sociis means, “You are known to the company you 
keep 

The man you associate with knows you, and knows your 
weakness and your crookedness. Kelly knew it. Kelly would 
not have gone to Jo Allds if he did not know his man. Kelly 
would not have dared approach him and invite him into such 
an infamous transaction if he did not know that Allds was 
weak and susceptible. 

Senator Platt knew him better than anybody else and Sen- 
ator Platt treated him like a slave. The contempt that Senator 
Platt had for him is almost unlimited. Read the Platt letter. 

“IT would like you to tell me why my friends in Oswego 
cannot get what they want,” and this great big giant says, 
PY esa stiy. i Of Gag 

Platt knew him, and knew every part of him, and knew 
that he was the ready instrument that would run and fetch 
and carry and do what he was told to do. 

And did Ostrander know him and did Underwood know 
him? : 
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Why, right at the very time when this high and honorable 
man was searching titles for the State of New York he was 
passing tax titles off on the State of New York by his cer- 
tificate. When a man named Harris, sitting in the same body 
with him, was buying up lands for the very purpose of selling 
them to the State, and the State on one side of the room 
was selling the title for 25, 30, 40 and 50 cents to Ostrander 
and Underwood and to Harris, and then the State on the 
other side of the room was buying them back at $7.25—this 
honorable gentleman was searching the titles for the State. 

He felt his duty to the great State of New York so nar- 
rowly, so narrowly, that he put blinders on himself. He was 
so afraid he would see something that he actually put blinders 
on himself; and he said: “All I have got to certify to is as 
to whether it is a commercial tax title.” 

I said, “Didn’t you take the trouble to find out whether the 
State was being cheated?” or something like that. 

“What have I got to do with that?” 

Oh, nothing, except you are a lawyer and paid. Did you 
think that you had to wear green goggles and put blinders 
on to keep yourself from seeing there was something wrong in 
that transaction? Oh, no, no. He never blushed. He never 
showed the slightest sign of humiliation. ‘The fact that at 
the very same time he was searching titles for Ostrander and 
for Underwood, he was receiving money from them in other 
transactions, did not affect his conscience in the slightest. 

Don’t you know that when Ostrander and Underwood came 
around to consult with him, that Jo would have to whisper, 
“Come over here where the lawyer for the State cannot hear 
you.” Searching titles for Ostrander and Underwood and 
these other fellows, and passing on them, and certifying to 
them; and at the same time receiving fees from Underwood 
and Ostrander. It did not hurt him any. Why, he told that 
story, you know, with such beautiful insouciance, as the French 
call it, without a wink, without a quiver, with the sweat run- 
ning down his face, unblushingly, and his lawyer tells you all 
that when you are called on to account, you will not show 
up any better than he did. 
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I do not believe you will, if you associate with him much 
longer. : . 

You know it only takes a little drop of black ink in a glass 
to darken its entire contents. There is nothing in this world 
that begins to work like a man of that sort. I have seen a 
whole school contaminated by one boy who was bad. Now I 
know that you are not going to get in his class, and I know 
that you can all tell from whom you got your bills, and when 
you deposited them in the bank; and I know that you con- 
sider it an insult when people tell you that you did not keep 
your books and did not keep accounts and could not tell where 
your money came from. 

Now I will do what I started out to do, but I want you to 
just consider, as I say, the attitude of all those people who 
dealt with Jo and see if they had any hesitation or difficulty 
in finding out the fellow with whom they wanted to do busi- 
ness. Why, Martin Littleton seemed to think it was a terrific 
thing because Moe did not know the way—or I believe he 
thought it was improbable—that Moe could find his way from 
down there at the Central depot up to some place in Jay street, 
as if a man could not stop and ask a policeman. 

Now, I think, if a man had landed in 1901 down at the 
Central depot, and had said, “I have got a bill up there I 
would like to put through,” I think, if he had asked the nearest 
policeman, he would have been told just where to go. 

He could have asked Ostrander; he could have asked Un- 
derwood; he could have asked anybody in Albany. ‘“Nosci- 
tur a sociis.” Known to the company you keep. 

Now, I want to call your attention to this very interesting 
state of affairs. In 1901 the Legislature adjourned April 23d. 
On April 27th, four days after adjournment, Allds deposited 
$884 in currency in the National Commercial Bank of Albany. 
On May 3d he took $1,000 in bills to the Albany Savings 
Bank and deposited it and used it for a part of the $4,000 
draft which he sent to Colgate & Company. ‘This makes a 
total of $1,880 cash within a week after the adjournment of 
the Legislature, for none of which he can make any account. 

In 1902 the Legislature adjourned on March 27th. On the 
day before the adjournment he deposited $600 in bills in the 
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National Commercial Bank of Albany. I have the original 
slip here in his own handwriting. Within about forty days 
thereafter he deposited in his several banks a total of $2,100 
in cash. Within the next thirty days he deposited another 
$2,200 in cash in his bank in Norwich, making a total of over 
$4,900 in cash, deposited within a short time after the Legis- 
lature adjourned, for none of which he can account. 

Now I want to tell you one of the things in this world a 
man never forgets. He never forgets his first love. Another 
thing he. never forgets is a client who has paid him money. 
Take it from me, I can recollect every man in this world who 
ever paid me any money, because money is so eloquent, money 
‘is so impressive, money is so useful. You never forget the 
time the man handed you a thousand dollar fee. You could 
not forget it and you would not forget it; gratitude forbids 
you to forget it. 

In 1903—I will give you the page if you want it—within 
thirty days after the Legislature adjourned on April 23, 1903, 
he deposited in his bank at Norwich the sum of one thousand 
dollars in cash. On February 18th, while the Legislature was 
in session, he deposited $500 in bills in the National Commer- 
cial Bank of Albany, and he cannot tell you where he got any 
of it. 

He does not recollect a single client who paid him any money. 

In 1904 the Legislature adjourned on April 15, and three 
days afterward he deposited in his bank at Norwich, besides 
his salary check, the sum of $900 in cash. Within thirty days 
after adjournment he deposited a total sum of $2,350 in his 
several banks, for none of which he can account. 

Remember you are in his class according to the lawyer. 
You are no better than he, according to Martin Littleton. 

In 1905, the Legislature adjourned on May 5th. Within a 
week thereafter he deposited $1,500 in cash in the Norwich 
Bank, and $1,550 in bills in the National Commercial of Al- 
bany. In 1905, the same year, a special session commenced 
June 21st and on June 28th he deposited in the National Com- 
mercial Bank of Albany $2,000 in bills, as I recollect it. Here 
is a slip: “J. P. Allds,” in his own handwriting, “bills 1,550,” 
on May 11, 1905. The Legislature adjourned on April 23d. 
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Am I talking to intelligent, honest, honorable and upright 
men? Don’t you know Jo Allds knows where he got that? 
I know he does. I know he knows it just as well as he knows 
that he was sitting in that witness chair. Now why does he 
take $1,550 down and deposit it in the bank at Norwich, and 
the other $1,550 in Albany ? . 

You know why—guilt—dividing the loot, and he has three 
or four or five different bank accounts! 

In 1906, within ten days after the Legislature adjourned, 
and it adjourned on May 3, 1906,,he deposited in banks in 
Albany a total sum of over $1,600 in bills. 

Now let us see if we are honest with each other? What 
does it mean when a man takes bills? It means concealment. 
What does it mean when he takes a check? It means a rec- 
ord; that is what it means. A bill—Martin Littleton said 
something about my yelling “Bills.” Martin Littleton was a 
prophet. There is nothing on earth that indicates a shady 
transaction so clearly as the fact that large sums of money are 
paid to a man in bills for which the man cannot account and 
paid at the very time when you would expect the shady trans- 
action to occur. : 

Ah, gentlemen, suppose I went into the Supreme Court 
and I was a trustee. The burden of proof, you know, is on 
the trustee to account. And I walked into the Supreme Court 
and said: “Your Honor, I am now going to account for my 
stewardship.” And I said, “I am a trustee of a mixed fund,” 
and about the time when the estate is paying my dividends it 
is discovered that 1 have deposited in my bank $1,600 in bills 
and again $2,000 in bills and the deposits run up into thousands 
of dollars—all in bills. And I mixed the funds. 

And I said to the judge, “I claim those bills.” Well, the 
judge would say: “You are accounting, where did you get 
them?” And I said “Your Honor, I cannot tell you where I 
got them, but I know that I godt them honestly and that they 
are mine.” 

What do you think the judge would do to me? He would 
say, “I guess we will credit that up to the State.’ And sup- 
pose I had the impudence to turn around and say to his honor, 
the judge, “Why, you could not account any better than that 
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yourself,’ don’t you think the judge would hit me with a 
gavel before I could get out of the court room? 

And Allds turns to you, Senators, to his judges, and says: 
“You could not make any better accounting than that yourself,” 
and he expects you to sit by meekly and take that. 

In 1908 the Legislature adjourned. On October 16th Allds 
deposited $1,200 in bills in the Lincoln National Bank and can- 
not tell where he got it. Now we are coming down within the 
period of the memory of modern man, 1908, and he cannot tell 
where he got his bills. 

Then we come down to 1909 and the Legislature adjourned 
on April 30th, and then we get the amounts of money which 
within two weeks after the adjournment, in 1909, he deposited 
in his several savings banks—a total of $4,250, all in bills, and 
he cannot tell you where he got it. 

The date of that was in April, 1909, not in 1901, and that 
does not include the $4,200 which he received in the Argus 
matter, which was not deposited until May 29th. This is $4,- 
200, making altogether over $8,000 in bills in that bank. With- 
in two weeks after adjournment he deposited in his several 
savings banks a total of $4,250, all in bills, and cannot tell 
where he got a cent of it, and he has the audacity to tell this 
honorable body of judges that they cannot do any better than 
that if they are called upon to do it. I am not here speaking 
of the Argus matter and I am not speaking of sums of money 
that are withdrawn from these other banks. 

Now, I want to talk to you a bit about this check stub. 
My friend, Martin Littleton, is a wonderful orator and he 
has the poet’s and the orator’s license. No orator ought ever 
to be trammeled by facts. He ought not to be bound down in 
the slightest degree by facts. Why, it bothers him, it breaks 
up his periods, and prevents that beautiful and delightful elo- 
quence that we love so much. But I have got to deal with 
facts, being no orator, as Brutus is. 

Now, if your Honor pleases, on the 15th of February, 1910, 
I call your attention to the date—it was a Tuesday—a certain 
stub book was brought down by Conger and Conger was on 
the stand and I was examining him, and I asked him where 
he got that stub, and he told me, and then I offered it in evi- 
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dence, and I want you to bear in mind the date. It is on page 
352. I read from the record. 

“Mr. Osborne. I offer it in evidence.” 

“Mr. Carr. To that I object.” 

And he made one of his usual beautiful and effective speech- 
es and prevented the stub from going in. However, I did not 
want to back out, so I said: 

“Mr. Osborne. 1f your Honor pleases, the gentleman has 
made a very accurate argument. It is not upon that theory that 
I offer it in evidence. It is upon the theory that here as a dec- 
laration made on April 22, 1901, before there could possibly 
have been any motive to fabricate’’—and so forth. 

And I offered this in evidence, saying: 

“I offer this in evidence as a declaration made long before 
any ascribed motive for a fabrication, made at the time, and 
shows the genuineness of the whole story from the beginning 
to the end.” 

“Senator Brackett. Mr. Chairman, may I ask a question? 

The Presiding Officer. Yes. 

Senator Brackett. Is this stub in Moe’s handwriting? 

Mr. Osborne. Yes, sir. 

Senator Brackett. 1 think, then, clearly it cannot be put in 
evidence until Moe has identified it and has sworn that the 
stub was written at the time. 

Mr. Osborne. Well, may I respectfully—very respectfully— 

Senator Brackett. No, you don’t have to do that—” 

“Mr. Osborne. Now, I wish to assure your Honor that you 
can prove many things in this world by circumstances as well 
as by direct evidence. I have here the stub book, the’ stub 
of a check book, and I will allow—in view of your objection, 
Senator, I will put a few questions to this witness.” 

“Senator Brackett. Well, Mr. Chairman, my objection does 
not—my suggestion does not go to the final admission of the 
stub; simply it seems to me that the stub itself should be iden- 
tified just as the check had'to be identified by Moe.” 

Then I said: 

“Mr. Osborne. I admit it, unless I-can identify it by this 
witness. 


J 
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“Senator Brackett. Well, somebody else. But if the man 
who drew it swears that he did draw that stub at the date it 
bears date, and that all of the entries thereon now appearing 
were made at the time, then your question is. clearly out. 

“Mr. Osborne. Yes, sir, I see. 

“Mr. Carr. Of course, Mr. Chairman, I do not wish to be 
foreclosed from discussing that question if it gets in that 
form.” 

Then I asked Conger again where he got it. 

“Mr. Osborne. Now let me have the check (to Mr. Van 
Hoesen). Now, I will hand this up to the Chair and see if 
the Chair cannot tell, taking into consideration the dates and 
the check and the numbers, that they correspond one to the 
other. (Mr. Osborne hands. check and stub book to the Pre- 
siding Officer).” 

And it is claimed at that time, your Honor, that on Feb- 
ruary 15th I was making you, I suppose, an accomplice to 
working a fraudulent check off on this honorable body. 

I handed the stub up to the Chairman myself for his in- 
spection on February 15th, and at that time according to the 
theory of the other side, the ink would not have been dry on 
the check.. 

When was the check made? Fix ‘the date for me, will you? 
That was February 15th, before this charge was ever thought 
of. Was it made to support the story of Moe? Now, when 
was it? Fix your date and according to all the experts—even 
that gentleman who swears that he is an expert theorist—you 
would have to put that check out-in the sunshine according 
to him, and keep it there a month. before it would turn color. 
Now, then, there was no sun about that time if I remember 
rightly. And he said under ordinary circumstances it would 
take from four to six months for the check to reach the neu- 
tral color. Now is there any sense in this proposition? I will 
go on a bit further. Then Mr. Carr said: 

“Do you expect to swear the Chairman as a witness after 
he has made the examination ?” 

I said, “Yes,” and I do now. 

I expect his Honor to tell the other ene of the com- 
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mittee whether or not that check had not arrived at its final 
color at that time. Thank God, I did hand it to the Chairman. 

Oh, there is something about this case that makes me think 
that Providence has a hand in it. Why, the conduct of the 
lawyers on the other side has helped me in every respect. 

The five days’ cross-examination of Conger only confirmed 
his story. ‘The three days’ cross-examination of Moe only 
made everybody believe that he was telling the truth. The 
calling of the witness Lane, who bubbled out with the fact 
that there were corruption funds, whenever Conger said there 
were, furnished additional corroboration. 

Give me a solitary act of theirs that does not show that 
they are the humble instruments in the hands of Providence 
to work out a great good for the people of the State of New 
York? And come right down to this, when Carr challenged 
me then: “Do you intend to call the Chairman as a witness?” 

I do, and let me tell you another fortunate thing that hap= 
pened right then. 

“Mr. Osborne. Now, if your Honor pleases, with great re- 
spect to Senator Brackett, I want to say to you that.it doesn’t. 
make any difference as a matter of my claim assuming that 
that was written in there in 1905, I will say, or at any time 
prior to when this controversy arose—not that I am contend- 
ing that it wasn’t, you see; but suppose that it was made at 
any time prior to that, it is a declaration which tends to show 
that Moe did not fabricate this story; and I will ask the 
Senate who are to pass upon this question, to inspect that ink, 
and they will see that it is ancient ink.’”’ 

I asked the Senate to do it, when? On February 15, 1910. 

You can all read it and if you go on you will find what 
happened. Then I asked permission to have it marked for 
identification, which was done, and Martin Littleton and Mr. 
Carr said that they did not see that check. Now let us read 
the record, page 355. 

“Mr. Osborne. I will mark the whole book for identifica- 
tion: 

I did. 
(“Stub check-book marked Exhibit W-1 for identification.’’) 
The man who they claim was about to put out to the Sen- 
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ate a bogus check—I showed it, mind you, to the Senate, and 
marked it for identification and bound myself hand and foot’ 
to the cross. That happened as soon as Conger got this check. 

(Continuing to read from the record.) 

“Mr. Osborne. I beg your pardon. May I proceed? 

“The Presiding Officer. Proceed with the witness. 

“Mr. Osborne. Perhaps when I show you the entry you 
might not object to it. (Mr. Osborne hands book to Mr. Ains- 
worth.)” ‘This appears at page 355 of the record. 

And then these gentlemen got up and said that they were not 
shown the check and Ainsworth handed it back to Van Hoesen 
and Van Hoesen distributed it among the Senators, and I call 
upon any honorable man who saw that stub on the 15th day of 
February to say whether it has in the slightest degree changed 
in color since that day. 

And now in conclusion, so far as the check is concerned, I 
want to call your attention to what is palpable. The experts 
called by the other side swore that “H. G. Moe,” and “Bridge 
Co.” were written at the same time. How did they happen to do 
it? Martin Littleton thought, and I refer you to his argument 
on it—he thought that Moe had sworn that “Albany matter” 
and “Bridge Co.” were written on different dates. If anybody 
denies it I will point it out on the record. 

You will remember, your Honor, that you found that as a 
fact. Martin Littleton contended that “Bridge Co.” and “Al- 
bany matter” were written on different dates, and that Moe 
had sworn to it, and I called his attention to the fact that Moe 
had sworn that “Albany matter cash $6,500, Bridge Co.” were 
written on the same day. 

Now, what happened was that these scientific theorists, Car- 
valho and the other man, were swearing up to Martin Little- 
ton’s understanding of the examination, and they went on the 
stand and swore that “Bridge Company,” and “April 22d,” 
were written on the same day. Assuming that to be correct, 
then I will ask if there is any honorable man in the world, 
assuming that “Bridge Co.” was written on the same date that 
“April 22d” was written, who will take the stub and read it 
consecutively, who would not come to the conclusion that “Al- 
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bany matter, cash $500, $6,000 Bridge Co.,” were written on 
the same day? I say it is palpable. 

And now, a great deal of attention has been directed to one 
little dot here—a dot after “draft.” ‘That has been explained in 
so many different ways that it is scarcely necessary to discuss it. 
Moe swore that after he got back to Groton on April 24th, 
he sat down and wrote “Albany matter, $6,500 cash, Bridge 
Co.”’ and you can see that he did, because the ink gives out in 
the writing about the time he gets through “Co.” It is all as 
simple as can be. Now, it is probable that when he wrote 
“Cash 6,500, Bridge Co.’”’—he remembered it was not one draft, 
but two, and put an “s” to it at that time. It is the simplest 
thing in the world because, if you look at the check, you will 
see that he wrote in the singular form.on the check, and then 
remembered that he got two instead of one. No difficulty 
about it in the slightest degree. 

Now, géntlemen, I am going to conclude—not because I 
want to, but because the time is up. And I want to say to you 
that that old gentleman, Public Indignation, cannot any more 
be kept out of this court room, than that other old gentlemen, 
Presumption of Innocence. 

And I want to tell you that throughout the length and breadth 
of the United States, I thank God! that I see a revival of public 
conscience. I want to tell you that all the things that I have 
hoped for and prayed for in my life, in politics, are now coming 
_ true. 

I see a tremendous revival of public conscience. I see it in 
Washington. I see it right here in Albany, thank God! in the 
State departments. I even see it in the last expected place—I 
see it even in Pittsburg. 

In four or five States things are being done of a similar 
character to that which is being done right here before you. 

And they tell you that you must not listen to or hear the 
sound that indicates this revival of a great public conscience. 
I say to you, ill-fated is the man who does not put his ear to 
the ground and listen to the true and holy public sentiment that 
is being aroused. 
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I say to you that you had better be like the forefathers in 
1776, who put themselves into true sympathy with that demand 
—that righteous demand, for independence. 

I say that you had better be like Abraham Lincoln, who will 
live as long as memory lives, and as long as mankind has a 
history, because he put himself in sympathy with the vast public 
demand for personal freedom. 

And I tell you, throughout the length and breadth of this, 
our great Empire State, the same kind of demand is sweep- 
ing with prodigious force—a demand for absolute faithfulness 
in public service—and I ask you, when you decide this case, 

not to listen to the clamors of sympathy, but I ask you to do 
~ an act of decency, an act of honesty, an act of patriotism. | 

I ask you to give this man the benefit of every reasonable 
doubt, but I ask you, when you argue this case, to say to your- 
selves: 

What would Innocence have done under a similar set of cir- 
cumstances? 

What would Guilt have done? 

What did Jo Allds do? 

And I have heard many a man in this community idly say 
that Benn Conger is as guilty as Jo Allds. I know nobody be- 
lieves it. Conger was wrong, very wrong to hand Jo Allds, or 
to have Moe hand Jo Allds $1,000. But I want you to listen to 
this: 

Courage is the heritage of our race. Courage is the heritage 
of your race. And there is not a solitary man within the sound 
of my voice who would not seize a banner and charge at the 
head of a forlorn hope. 

There is not a single record in the history of our race of a 
graduate from Annapolis who was not willing to go down with 
his ship. ‘They say there is scarcely an act in our history of 
cowardice on the part of a graduate of West Point. 

I can see Martin Littleton seize the banner of the United 
States and charge over a terrible fortress, and I believe he 
would lay down his life, as would any one of you, in the glorious 
cause of his country. 

But is there one of you who has got the courage of Conger? 

Hicks’ Jury Sp.—42 
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Is there one of you would dare do what Conger has done? 
No one. 

Would I do it? No. Would I leave for my children and my 
children’s children the stain he is bound to leave upon them for 
all time? 

Think of that act of courage! 

Think of that act of heroism, and tell me, oh, ye men, if ye 
be men of courage and honesty, why did Conger do it? 

Is there any money in it for Conger? Every act that he has 
done has tended to bankrupt him financially; tended to de- 
stroy his own reputation and his own good name in the country 
in which he has lived. Not in your lives have you ever seen an 
act of heroism of that kind before, for Conger has got nothing 
out of it but sorrow and misery, and all that he will ever feel 
are the thorns that press down on his head. 

There sits his family—his wife, his only son, and, I am proud 
to say—look at them; I am proud of them, because they have 
upheld his hands in this awful struggle. They have been in 
sympathy with him, and they said to him: “Go forth and do 
your duty, and -you will have our sympathy for all time to 
come.” 

Now, the suggestion has been advanced by the other side 
that: “Oh, Conger told this story of bribery confidentially.” 
Yes, that’s right, and somebody betrayed his confidence, and 
finally the Evening Post’s publication forced him to substantiate 
the charge publicly. If he had been a coward, he would have 
done what Martin Littleton says he should have done—he 
would have said, “I have nothing to say; I told that in con- 
fidence.” 

But by that time he had developed to the point where he felt 
that his country’s cause and his country’s good were greater 
than anything that he might sacrifice. 

And I want to tell you, gentlemen, the people who are will- 
ing to immolate themselves on the altar of their country’s good 
are not brought to that period in the flashing of an eye. 

It is very rare that Minerva jumps full-armed out of the 
head of Jove. 

It takes hours, it takes days, it takes weeks, for a man to 
make up his mind that he is going to sacrifice himself for his 
country’s good. 
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And I say to you, that when the Gladiator stepped out on the 
sands and said, “I, who am about to die, salute you,” I say 
that is Conger who is about to lay down his political, his social 
life, and there is not a man living who can deny it. 

No matter what happens to Jo Allds, Conger has committed 
an act of suicide, political and social, for his country’s good, 
and in his death, gentlemen, I say, and I demand you to be- 
lieve, that in his death there is truth. 
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HARVEY D. HINMAN 


OrENING ADDRESS FOR THE RESPONDENT IN THE SULZER 
IMPEACHMENT TRIAL, ALBANY, NEw YoRK, 
OctosBErR 6, 1913 


BIOGRAPHICAL NOTHS 


Harvey De Forest Hinman was born in Pitcher, Chenango County, 
New York, on September 17, 1864. He was graduated from the Al- 
bany Law School in 1889, and has practiced law in Binghamton, 
New York, since 1891. From 1905 to 1913, he was a member of the 
New York Senate, and in 1914 he was the Republican candidate for 
Governor. 

William Sulzer was born in Elizabeth, New Jersey, on March 18, 
1863. Although admitted to the bar in 1884, his life has been devoted 
chiefly to politics in which he was successful up to the impeachment 
trial which was the occasion for the speeches printed herewith. He 
was a member of the New York Assembly from New York City from 
1890 to 1894, and was speaker in 1898. From 1895 to 1913 he was a 
member of the United States House of Representatives. On Novem- 
ber 5, 1912, he was elected Governor of New York, and on October 
17, 1918 was removed from office. : 


STATEMENT OF FACTS 


Having been elected Governor of New York on November 5, 1912, 
William Sulzer on November 13 filed a statement under oath that all 
moneys received, contributed or expended by him for election pur- 
poses were receipts from sixty-eight contributors aggregating $5,460, 
and ten items aggregating $7,724.09. 

On June 25, 1913, a joint legislative committee, known as the 
Frawley Committee, was empowered to investigate receipts and ex- 
penditures of candidates for office at the last general election. On 
August 11, 1918, this committee submitted its report to the Legislature, 
and two days later, on August 13, 1913, the Assembly voted to prefer 
articles of impeachment against Governor Sulzer. This having been 
done, the President pro tempore of the Senate summoned the Sena- 
tors and the judges of the New York Court of Appeals to convene as 
a Court for the Trial of Impeachments, on September 18, 1913, in the 
Senate Chamber in Albany. The President of the Court was Chief 
Judge Edgar M. Cullen of the Court of Appeals. There was a Com- 
mittee of Managers on behalf of the Assembly (nine members) which 
was represented by the following counsel: Alton B. Parker, John B. 
Stanchfield, Edgar Truman Brackett, Eugene Lamb Richards, Isidor 
J. Kresel, Hiram C. Todd and Henderson Peck, The respondent, 
Governor Sulzer, was represented by the following counsel: D. 
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Cady Herrick, Irving G. Vann, Haryey D. Hinman, Louis Marshall, 
and Austen G. Fox. 

Hight articles of impeachment were filed. The first charged that 
Governor Sulzer had violated the statute requiring the filing of a 
complete return of expenses incident to his election; the second 
charged him with perjury in swearing to this return; the third 
charged him with inducing witnesses to withhold testimony from the 
Frawley Committee; the fourth charged him with practising deceit 
and fraud and using threats to prevent witnesses from testifying 
before the Committee; the fifth charged him with preventing or dis- 
suading Frederick L. Colwell from appearing before the Committee; 
the sixth charged him with grand larceny in having appropriated to 
his Own use money contributed for campaign purposes; the seventh 
charged him with felony in using his office to affect the vote on pend- 
ing legislation; and the eighth charged him with felony in using his 
official position to affect the price of securities on the New York 
Stock Exchange, in which he was dealing. dy 

He was convicted of the charges specified in the first, second and 
fourth articles, and on October 17, 1913, was removed from office. 


MR. HINMAN’S OPENING ADDRESS 


If the Court please: The object and purpose of impeach- 
ment proceedings is to enable the people to rid themselves of 
public officials corrupt in office.’ 

In the conduct of public affairs only men of high character 
and integrity should be elected, but neither the Constitution 
nor the statutes make the right to hold office dependent upon 
these qualifications or characteristics. In this State the law 
imposes certain limitations upon the right to hold and continue 
in office. Such limitations are age, citizenship, residence, the 
taking of the constitutional oath of office and honesty and 
faithfulness in the discharge of official duties. ‘There are no 
others. 

The people have retained and hold unto themselves the ab- 
solute and unlimited right to select and elect to any office any 
person who possesses the legal qualifications. ‘The man so se- 
lectéd has the absolute right to hold such office for his fuil 
term, provided he administers the duties of his office honestly, 
capably and faithfully. 

The morals or private life of the officeholder—provided 
they do not affect the performance of his official duties—do 
not disqualify him from holding office and cannot be made the 
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ground for his removal. Were the rule otherwise, the people 
would have been deprived of the services of some of our 
greatest men and statesmen. 

In the darkness of the early morning of August 13, 1913, 
the Assembly, by a bare majority and by nearly a party vote, 
voted to impeach the Governor of this State for acts alleged 
to have been committed by him. 

These alleged acts may be divided into two general classes 
or kinds, namely, those committed while in office and in con- 
nection with the performance of official duties, and those com- 
mitted before he came into office and while acting as a private 
citizen. 

Those acts are set forth and are contained in eight articles 
of impeachment which are now before this Court. The evi-. 
dence to sustain those charges on behalf of the managers is 
now completed arid the managers’ case in full is before this 
Court. 

Before outlining the evidence to be submitted on the part of 
the respondent, we desire to call the attention of the Court 
to the nature of the charges and briefly to the evidence which 
has been submitted in support thereof. 

The eighth article may be called the “Stock Exchange arti- 
cle.” It charges that the bills designed to make the stock 
brokerage business more honest were favored by the respond- 
ent in order—I now quote: 

“To affect the current prices of securities listed and selling 
on the New York Stock Exchange, in some of which securi- 
ties he was at the time interested and in which he was specu- 
lating, carrying, buying and selling, upon a margin or other- 
wise, by first urging, recommending and pressing for passage 
legislation affecting the business of the New York Stock Ex- 
change and the prices of securities dealt in on said Exchange, 
which legislation he caused to be introduced in the Legisla- 
ture, and then, by withdrawing, or attempting to withdraw 
from the consideration of the Legislature such legislation 
which was then pending therein—all the time concealing his 
identity in said transactions, by subterfuge.” 

The article charges this to bea criminal offense, to wit, a 
violation of section 775 of the Penal Law. 
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The material parts of section 775 of the Penal Law are as 
follows: . . 

“Any person who while holding a public office, corruptly 
uses Or promises to use, directly or indirectly, any official au- 
thority or influence in the way of conferring upon any per- 
son or in order to secure or aid any person in securing, any 
office or public employment, or any nomination, confirmation, 
promotion or increase of salary upon consideration that the 
vote or political influence or action of the person so to be 
benefited or of any other person, shall be given or used in be- 
half of any candidate, officer or party or upon any other cor- 
rupt condition or consideration * * * is punishable by im- 
prisonment for not more than two years or by a fine of not 
more than three thousand dollars or both.” 

The mere reading of this section makes it clear that its pro- 
visions are limited to the corrupt use of official authority or 
influence in the way of conferring office, public employment, 
nomination, confirmation, promotion or increase or decrease 
of salary in favor of any person seeking or holding public 
office. 

There is nothing alleged in this “Stock Exchange”’ article 
which charges and nothing in the evidence which tends to 
show, that the respondent gave or promised to give or to use 
any authority or influence or consideration for .any vote for 
or in behalf of the legislation therein mentioned, or that he 
ever talked or communicated with any legislator in reference 
thereto, or that he ever made any promise to any one in con- 
nection therewith, or ever withdrew or attempted to withdraw 
from the consideration of the Legislature any of such legis- 
lation. ‘The evidence shows that the respondent stopped his 
transactions in the stock market before he became Governor 
and not a single purchase or sale after January 1, 1913, has 
been proved. 

There is no evidence which shows or tends to show that 
such legislation affected or tended to affect or could affect the 
prices of stocks. If the Court may be permitted to speculate 
upon the effect of such legislation the conclusion to be drawn 
by the Court would necessarily be that such proposed legisla- 
tion, if it had any effect whatever upon the prices of stocks, 
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would be to lower such prices. There is no evidence tending 
to show that the respondent’s investments were such that fall- 
ing prices would benefit him. Hence, the conclusion is irre- 
sistible that the legislation proposed by the respondent in con- 
nection with this subject, if it had or could have had any ef- 
fect on the market, was against his own financial interest. 

Let me ask this question: Could a legislator be expelled 
for voting on a full crew bill because he owned stock in a rail- 
road at the time, or voting on a labor bill because he owned a 
factory, or on a race track bill because he owned a horse or 
on a liquor bill because he owned a hotel or saloon? Do you 
say that such a question is ridiculous? It is not one which is 
more ridiculous than is this article 8 as the proof now stands. 

This article 8 is absolutely unsupported by even a scintilla 
of proof. As at present advised, we shall not dignify it by 
submitting any evidence in relation thereto. 

The seventh article is the “big stick” article. It charges the 

respondent with using the “big stick” on Assemblyman Prime 
and Assemblyman Sweet, for the purpose of getting their 
votes for his direct primary bill. It is based on the same sec- 
tion of the Penal Law as is the “Stock Exchange” article. 
The charge is that the respondent— 
“promised or threatened Hon. S. G. Prime, Jr., a member 
of Assembly from the county of Essex, * * * and Hon. 
Thaddeus C. Sweet, a member of Assembly from the county 
of Oswego.” 

The “promise” which it is alleged was made by the respond- 

ent to Assemblyman Prime was— 
“that if said Prime would vote for certain legislation in 
which said William Sulzer was interested and, as Governor, 
was pressing to passage, he, said Sulzer, would sign a bill 
that had already passed the Legislature and was pending be- 
fore him, reappropriating the sum of about $800,000 for the 
construction of roads in said county of Essex and counties ad- 
joining thereto.” 

The “threat” alleged to have been made by the, respondent 
to Assemblyman Sweet was— 

“that if the said Sweet did not vote for certain legislation 
in which said William Sulzer was interested, and as Governor, 
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was pressing to passage, he, said Sulzer, would veto a bill that 
had already passed the Legislature and was pending before 
him, appropriating certain moneys for the construction of a 
bridge in said county of Oswego.” 

The only evidence in the case in support of the alleged 
“promise” to Assemblyman Prime is the two bills which were 
passed by the Legislature and signed by the respondent as 
Governor, reappropriating for highway purposes in the coun- 
ties of Essex and Warren certain unexpended balances of 
moneys theretofore appropriated for the same purpose; you 
will remember these two bills were offered in evidence; the 
direct primary bill introduced by Assemblyman Eisner at the 
regular session, and at the extraordinary session which con- 
vened June 16, 1913; the messages of the respondent as Gov- 
ernor in support of such direct primary bills; and the evi- 
dence given on the stand by Assemblyman Prime. 

_ Assemblyman Prime testified, in substance, that in a con- 
versation which he and other citizens from the counties af- 
fected by the legislation had with the respondent while the bill 
was pending before the Governor, Mr. Cameron said to the 
respondent, “Governor, we are down here on the highway 
measures affecting the counties of Essex and Warren. We 
are very anxious to get your signature to these bills’—or 
something of that nature; that the Governor turned to Sena- 
tor Emerson and said, “Senator, you voted against my direct 
primaries bill;’ that Senator Emerson then replied, “Yes, 
Governor, but I have a copy of your bill in my pocket;” that 
the respondent then said, “You had better read the bill;” that 
Senator Emerson then said, “I am going to read it, read it 
thoroughly, so that I can understand it;” to which the re- 
spondent replied, ‘““Go back home and read the bill * * * 
and come back on Friday or Saturday and tell me how you 
feel as to the measure;” and that the Governor also said, 
“Well, I will see you on Friday,” and as they turned to come 
out of the executive chamber the Governor made a statement, 
a remark to the effect that “You for me, I for you,’ and they 
went out. 

This evidence of Assemblyman Prime shows clearly that 
no such promise as is alleged in this article was made by the 
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respondent, and that no bargain or arrangement of any kind 
in connection with that legislation was made or attempted to 
be made. 

The Court probably noted that while the managers’ counsel 
had the report of Hon. John N. Carlisle, State Superintendent 
of Highways, reporting in favor of these so-called Prime bills 
marked for identification, the report was not offered or put in 
evidence. 

No one who knows John N. Carlisle and his reputation for 
integrity and honesty will believe that that report was obtained 
from him as the result of any corrupt bargaining or manipula- 
tion. 

No one who knows Senator Emerson, a member of this 
Court, or Assemblyman Prime, will believe that they, or either 
of them, entered into, or that the respondent who knows them 
would for a moment suggest to either one of them that they 
make and enter into a corrupt bargain or deal with him. 

The only evidence in the case in support of the alleged 
“threat” to Assemblyman Sweet in connection with the Minet- 
to bridge bill is the fact that the bill was passed by the Legis- 
lature; that it was before the Governor for signature; that it 
was desired by Assemblyman Sweet and by at least some of 
the people in his district; and the evidence of Assemblyman 
Sweet himself which is found on pages 808-9, in substance, to 
the following effect: 

That he went to see the respondent in reference to the Min- 
etto bridge bill; that when he spoke to him about that bill the 
respondent said, “Assemblyman, how did you vote on my 
primary bill?” that he replied, “I voted against it;” that the 
respondent then inquired, “How are you going to vote in the 
extraordinary session?’ to which the Assemblyman replied 
“According to the sentiment and in the interest of my dis- 
trict ;” and that the respondent then laid his hand on the As- 
semblyman’s arm, stroking it, and said, “See Taylor, Assem- 
blyman, and smooth him the right way * * * and bring 
your bill to me, but remember, Assemblyman, I take good 
care of my friends.” 

_The evidence on behalf of the managers relating td this. 
bill of Assemblyman Sweet and to the alleged “threat” is so 
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weak and insignificant as to amount to nothing. It lacks not 
only any express threat, but also anything sufficient to author- 
ize or justify any inference that there was any threat of any 
kind intended, even by implication. 

Surely it will not be urged before this Court by any one that 
any of the things alleged to have been done or said in connec- 
tion with these Prime bills and this Sweet bill is covered by 
or violates the provisions of section 775 of the Penal Law. 

As has already been pointed out, the provisions of the sec- 
tion relate solely to the corrupt use of the official authority or 
influence of a public officer in the way of conferring upon any 
person or securing for any person public office or increase or 
decrease of salary in order to obtain support for any person 
or measure, 

If the facts alleged in this “big stick” article and the facts 
proved in connection therewith constitute an impeachable of- 
fense I venture the assertion that every Governor who has 
held office in this State, and every President of the United 
States for the past fifty years, has been subject to impeach- 
ment. 

We submit and insist that article 7, like article 8, stands 
absolutely unproved and unsupported by any proof, and that 
the respondent is not called upon to give any evidence what- 
ever in relation thereto. 

Articles 3, 4 and 5 may be called the “bribery” and “crim- 
inal suppression of evidence” articles. They charge criminal 
offenses. ‘The charge of bribery is that the respondent “fraud- 
ulently induced one Louis A. Sarecky, one Frederick L. Col- 
well and one Melville B. Fuller each to withhold true testi- 
mony from said committee (Frawley committee) which testi- 
mony it was the duty of said several persons named to give to 
said committee when called before it and which under said in- 
ducement of said \Villiam Sulzer they, and each of them, re- 
fused to do,” in violation of the provisions of sec*ion 2440 
of the Penal Law. 

The charge of criminal suppression of evidence by the re- 
spondent is that he “practiced deceit and fraud and used 
threats and menaces, -with intent to prevent said committee and 
the people of the State from procuring the attendance and tes- 
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timony of certain witnesses, to wit, Louis A. Sarecky, Fred- 
erick L. Colwell and Melville B. Fuller * * * and to pre- 
vent stich persons, they severally being cognizant of facts ma- 
terial to said investigation being had by said committee, from 
producing or disclosing the same, which said several witnesses 
named, and many others, failed and refused to do,” in viola- 
tion of section 814 of the Penal Law of the State, and that 
the respondent “wilfully prevented and dissuaded a certain 
witness, to wit, Frederick L, Colwell, who had been duly sum- 
moned or subpcenaed to attend as a witness before said com- 
mittee hereinbefore named for the 8th day of August, 1913, 
from attending pursuant to said summons or subpoena,” in 
violation of section 2441 of the Penal Law. 

Section 814 of the Penal Law provides that: 

“A person who maliciously practices any deceit or fraud, 
or uses any threat, menace, or violence, with intent to prevent 
any party to an action or proceeding from obtaining or pro- 
ducing therein, any book, paper or other thing which might 
be evidence, or from procuring the attendance or testimony 
of any witness therein, or with intent to prevent any person 
having in his possession any book, paper or other thing which 
“might be evidence in such suit or proceeding or to prevent 
any person being cognizant of any fact material thereto from 
producing or disclosing the same, is guilty of a misdemeanor.” 

Section 2440 of the Penal Law provides that: 

“A person who gives or offers or promises to give to any 
witness or person about to be called as a witness, any bribe, 
upon any understanding or agreement that the testimony of 
such witness shall be thereby influenced, or who attempts by 
any other means fraudulently to induce any witness to give 
false testimony or to withhold true testimony, is ‘guilty of a 
felony.” 

Section 2441 of the Penal Law provides that: 

“A person who wilfully prevents or dissuades any person 
who has been duly summoned or subpcenaed as a witness from 
attending, pursuant to the summons or subpcena, is guilty of 
a misdemeanor.” 

We shall not argue the question, butit is open to serious 
doubt, whether the Frawley committee had any jurisdiction or 


HARVEY D. HINMAN 669 


authority to issue subpcenas to compel the attendance of or 
the giving of evidence by any witness, or whether any person 
would be guilty of any crime in dissuading or procuring or 
advising any witness not to appear or not to give evidence be- 
fore that committee. 

The only evidence which has been submitted on behalf of 
the managers in support of the “bribery” and “criminal sup- 
pression of evidence” articles is the stenographer’s minutes of 
certain questions put to and answers made by the witness Sar- 
ecky when he appeared before the so-called Frawley commit- 
tee, the testimony of Melville B. Fuller, the witness who, it is 
alleged, was bribed not to appear before the committee and not 
to give evidence before it; and the testimony of John Boyd 
Gray as to a conversation which he had with Frederick L. 
Colwell in August, 1913, just before Mr. Colwell left the city 
of New York. 

As to the witness Louis A, Sarecky, the evidence shows that 
he appeared before the Frawley committee. It shows that when 
called as a witness before that committee, he said: 

' “Now gentlemen, I want to make a statement on record be- 
fore I testify further. If you are delving into the Governor’s 
campaign expenses, I am willing to tell everything, on condi- 
tion that I be represented by counsel because if the story is to 
be told, I want both sides told.” 

The evidence shows that thereupon the chairman of that 
committee interrupted Mr. Sarecky and stated: “Mr. Sarecky, 
if Mr. Richards asks you any question that you feel you won’t 
answer, you have a right to refuse;’”’ and that the witness then 
' stated “I feel that the committee has absolutely no authority 
at all to conduct the investigation.” 

There is nothing in the record to show that the respondent 
ever talked with or ever sent any message to or communicated 
directly or indirectly with the witness Louis A. Sarecky on the 
subject of his appearing or refusing to appear, or of his giv- 
ing or refusing to give testimony before the Frawley commit- 
tee, or, for that matter, on any subject whatever. 

Sarecky was, with the approval of the respondent, appoint- 
ed on July 18, 1913, to the office of lay member of the board 
of deportation of alien insane. But this appointment was made 
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by the State Hospital Commission, and with the approval of 
the State Civil Service Commission. There is nothing to show 
or which warrants an inference that the appointment had any 
connection with the giving or withholding of evidence by Sar- 
ecky, or that the respondent and Sarecky ever had any con- 
versation directly or indirectly in reference thereto. 

The papers have been full of statements alleged to emanate 
from the board of managers, or rather from the chairman of 
the board of managers, to the effect that Louis A. Sarecky had 
fled the jurisdiction of, and was endeavoring to avoid appear- 
ing before, this Court. The fact is, and will be proved, and 
such fact was well known to the board of managers, that Mr. 
Sarecky has been at his place of business and his rooms in 
Albany continuously during the progress of the trial, or at his 
office in New York City, or registered under his own name at 
the Iroquois Hotel in the city of Buffalo, and that his where- 
abouts were well known to all persons connected with the 
prosecution, and that he was subpoenaed on behalf of the 
board of managers and has been in this Court for several days 
ready to be called as a witness on behalf of the board of man- 
agers. 

As to the witness Melville B. Fuller, it appears that he sug- 
gested to the respondent rather than that the respondent sug- 
gested to him, that he and his firm felt that they owed it to 
all their customers not to voluntarily disclose their business af- 
fairs except by consent of such customers, unless ordered so 
to do by the Court; that instead of the respondent bribing or 
attempting to bribe, threatening or attempting to threaten, or 
inducing or attempting to induce, Mr. Fuller not to appear 
and testify, the respondent simply suggested that if he, Mr. 
Fuller, desired to test the question of the power of the com- 
mittee to compel the attendance of witnesses and the disclo- 
sure of their business affairs, he, the respondent, would fur- 
nish an attorney, which offer was refused. 

The evidence establishes that thereafter Mr. Fuller ap- 
peared before the Frawley committee and that it was then and 
there stated to the committee by dude Olcott on behalf of 
Mr. Fuller: 
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“T want to say a word on the subject of his refusal to an- 
swer questions the other day, and the fact that he now pre- 
sents himself ready to answer all questions which are asked 
of him. His refusal the other day was based upon the custom, 
which is to them a law and a moral right of brokers, never to 
reveal any of their books so far as their customers’ accounts 


* are concerned. Since that we have had a conference with Gov- 


ernor Sulzer and his representatives, and the Governor agrees 
that, without further contest, without any contest on his part, 
that Mr. Fuller’s lips should be unsealed. Now, having that 
waiver from the customer, Mr. Fuller feels at liberty to an- 
swer ‘your questions.” 

| The evidence establishes that thereupon Mr. Fuller present- 
ed to the committee all the books, papers and documents of 
the firm of Harris & Fuller, of which he was a member, for 
their inspection and use, and that he fully and frankly an- 
swered every question put to him by the attorney for that 
committee. Also, that thereafter he again appeared before 
this board of managers, producing all such books, papers and 
documents, and submitted himself to examination, answering 
fully and truly all questions put to him and furnishing all in- 
formation asked for, and that for days his books, papers and 
documents have been in Albany subject to the inspection and 
use of the counsel to the board of managers; his courtesy be- 
ing rewarded by insinuations that the prosecution’s own wit- 
ness was not honest in his business affairs. 

As to the witness Frederick L. Colwell, there is no evidence 
of any kind which shows that he was ever subpoenaed or re- 
quested to appear before the Frawley committee or that his 
presence there was desired or that he refused to appear or 
that he did not so appear and give evidence. Neither is there 
any evidence that the respondent had anything to do, directly 
or indirectly, with Colwell in that regard. 

Considerable interest was excited during the prosecution’s 
presentation of its side of this case, both in Court and through 
the newspapers, by insinuations that the attendance of John 
Boyd Gray as a witness could not be obtained by the board 
of managers, but the Court must have observed that no at- 
tempt was made to produce any proof on the part of the board 
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of managers of any attempt whatever having been made by 
them to compel the attendance of John Boyd Gray. It was 
shown that he has been at his place of business in New York 
City daily during the progress of the trial. He appeared here, 
apparently voluntarily, and went upon the stand. ° 

To summarize: We assert that there is no evidence in the 
case supporting or tending to support, even by inference or by 
speculation, any allegation contained in any of the articles 
numbered 3, 4 and 5. 

When these articles of impeachment were first presented, 
counsel for the respondent with their knowledge of the facts 
believed, and now they are convinced, that there were no facts 
or fact upon which those three articles could be founded or 
supported. We believed then and now we know, that the 
“big stick” article, the “Stock Exchange” article, the “brib- 
ery” article, and the “criminal suppression of evidence” arti- 
cle, being articles 3, 4, 5, 7 and 8, were written into these arti- 
cles of impeachment by some lawyer who knew his business 
and who knew enough to know that under all precedents and 
under the law the jurisdiction of this Court could only be ob- 
tained and maintained on articles of impeachment charging 
mal and corrupt conduct in office by this respondent, and who 
knew enough to know that the articles of impeachment, unless 
supported by and floated into this Court upon a raft construct- 
ed with one or more planks charging misconduct in office, 
could not live. 

This proceeding is a great proceeding; great not because it 
involves the reputation and the future of the respondent and 
all that he can hold dear, but because of the greatness of the 
office involved and because of the public interest therein. 
Such a proceeding, from its inception to its end, and every 
step therein, ought to be conducted upon the highest plane. 

Methods that might be adopted and that might be justified 
in an ordinary “horse” lawsuit ought not to be adopted or tol- 
erated in a proceeding of this character, 

Although there is an entire lack of evidence in support of 
_ any one of these five articles of impeachment, and although 
there is not in the case anything from’ which even an inference 
can be drawn in support of the allegations therein contained, 
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it is equally true that this case from the beginning up to the 
present time has been filled with insinuations and innuendoes 
which were not only unjustified and misleading but which, of 
necessity, tended to befog the case and to divert the attention 
not only of the Court but of the public as well from the real 
issues involved. 

Take for instance: In the examination of Melville B. Ful- 
ler in connection with the entries in the books of the firm of 
Harris & Fullér, where it was broadly hinted that the books 
of the firm of Harris & Fuller were crooked; that there has 
been concert of action between the respondent and the mem- 
bers of that firm, to make the transaction appear upon the 
books different from what it really was, in order to aid the re- 
spondent in this case. 

You will remember how the book was paraded through the 
Court, and exhibited to all the members of the Court. But 
not until two days later, a sufficient length of time to allow 
the unjust and unjustifiable insinuation to have accomplished 
its purpose, was the concession made in open court that there 
was no foundation in fact for the insinuation. 

We had another similar exhibition in connection with the 
testimony of John Boyd Gray. Judge Bell was examined for 
some half hour, not in reference to any fact in issue in this 
case, but in reference to the whereabouts of his client, Mr. 
Gray. ‘There was nothing in his testimony which indicated 
that Mr. Gray was concealing himself, or avoiding the service 
of a subpoena. In fact, the contrary appeared. Mr. Gray 
voluntarily appeared the next day as a witness for the prose- 
cution. He testified that he had been at his various places of 
business in New York during the entire progress of the trial. 

The calling and examination of Judge Bell was a play to 
create the impression in the minds of the public that Mr. Gray 
was avoiding the service of subpcena, at the instigation of the 
defense, because his evidence would be injurious to the de- 
fense. ; 

The same innuendo was made regarding Louis A, Sarecky, 

that his attendance as a witness was very greatly desired by 

the prosecution, and that he could not be found. As a matter 
Hicks’ Jury Sp.43 
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of fact, Mr. Sarecky has been about his business in the open 
during every day of the trial. He was subpcenaed on behalf 
of the prosecution, and has been in Court awaiting their call 
every day for several days. He was not only not called as a 
witness by the prosecution, but they never intended to call 
him. ‘This fact appears from the statement made by counsel 
for the prosecution, which will be found on page 952, and 
which was as follows: 

“Mr. Stanchfield—You must not take it from that (refer- 
ring to a statement by counsel for respondent that the prose- 
cution had had Sarecky under subpoena for several days) that 
the board of managers intend to call him and make him their 
witness.” 

Speaking for myself alone, frankness compels me to say 
that I was greatly disappointed in the action of the Court in 
reserving or postponing its decision on the motion made on 
behalf of the respondent to dismiss articles 3, 4, 5, 7 and 8. 
However, this Court, in its wisdom, has seen fit to decree oth- 
erwise. ‘To that decision, we, of course, are compelled to 
submit. 

Believing as we do, and as at present advised, we shall sub- 
mit but little, if any, evidence in relation to any one of these 
five articles. As we view it, it is not a question of the “proba- 
tive’ force or value of the evidence, but a case where there is 
an utter lack of evidence supporting the charges, or from which 
any inference against the respondent can legitimately be 
drawn. We will leave those articles, with the evidence or the 
lack of evidence relating thereto, for the Court to pass upon 
at such time as to it seems advisable. 

Unlike the alleged acts set forth in the other articles, every 
act alleged in the articles of impeachment numbered 1, 2 and 
6, to have been committed by the respondent, is stated to have 
been committed by him prior to January 1, 1913. None of 
them is claimed to have been committed while the respondent 
was in office, but, on the ‘contrary, while the respondent was a 
private citizen, although at a time when he was a candidate 
for office. 

These articles, 1, 2 and 6, and the allegations therein con- 
tained, relate to moneys alleged to have been received by re- 
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spondent while a candidate for the office of Governor, and to 
the statement which, as such candidate, he made and filed in 
the office of the Secretary of State on or about the 13th day 
of November, 1912. 

Article 6 is the “larceny” article. It charges the respondent 
with “stealing” moneys donated to him by friends during his 
campaign. It alleges a violation of the provisions of sections 
1290 and 1294 of the Penal Law. Criminal intent is the basis 
of this charge, not only by the form in which the alleged crime 
is set forth, but by the statute as well. 

The allegation is that various persons “contributed” money 
and checks to the respondent, as “bailee, agent or trustee.” 
It is certain, however, that if respondent received such moneys, 
or any of them, as bailee, as agent or as trustee, he became 
bailee, agent or trustee for himself alone, and for no other 
person. There was not, and is not under the evidence, any 
person in existence who has the right to, or who can, hale the 
respondent into court, either in a civil or criminal case, and 
compel him to account for his agency or trusteeship. The 
moneys were not only contributed but they were given to Wil- 
liam Sulzer, the title thereto vested in him, and he became the 
owner thereof. 

In the case of Wadd v. Hazelton, 137 N. Y. 215, the ques- 
tion presented was whether there was an absolute gift or a 
declaration of trust. Peckham, J., writing for the court, at 
page 219, used this language: 

“While it is true that no particular form of words is nec- 
essary to create a trust of this nature, and while it may be 
created by parole or in writing, and may be implied from the 
acts or words of the person creating it, yet it is also true that 
there must be evidence of such acts done or words used on 
the part of the creator of the alleged trust, that the intention 
to create it arises as a necessary inference therefrom, and is 
unequivocal; the implication arising from the evidence must 
be that the person holds the property as trustee for another.” 

There is nothing in the evidence in this case which shows 
that any of these donations were trust gifts. The most that 
can be claimed on the part of the prosecution is that some of 
the donors indicated at the time the donation was made, and 
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in connection therewith, that the donation was for campaign 
expenses or campaign purposes. There is nothing, however, 
in any of the language contained in any of the communica- 
tions written by the donors at the time the donation was made, 
or in the conversations which the donors had with the respond- 
ent at the. time when they delivered their donations to him, 
which created a trust. 

In volume 20 of the Cyclopeedia of Law, at page 1213, un- 
der the title “Conditional Gifts,” is the following statement of 
principle: 

“Where a party makes a gift upon certain conditions, and 
the donee violates the conditions, or refuses to perform them, 
the donor may revoke the gift upon such violation or refusal 
on the part of the donee.” 

Even if it were to be held that any of these donations or 
contributions were “conditional gifts,’ and that they were 
made upon the “condition” that they could be used only for 
“campaign expenses,” that does not aid the prosecution. If 
that were the situation, no one in the world except the donor 
has any cause or ground for complaint. The only right or 
remedy which the donor would have under such a construc- 
tion of the terms of the gift would be to revoke the gift, de- 
mand the return of the donation or contribution, and, in the 
event of the refusal of the donee to return such donation or 
contribution, to bring a civil action to recover the same. 

There is not, and cannot possibly be, any element of a crim- 
inal offense involved in such a transaction. 

Notwithstanding all the ability and all the industry of all 
the counsel of the Frawley committee, of the board of mana- 
gers and of the prosecution in this case, they have been unable 
to find, or at least to produce before this Court, a single per- 
son who has made any complaint or raised any question re- 
garding the use to which the respondent put any of such mon- 
eys or checks. 

Suppose that one of you, walking up Broadway, in the city 
of Albany, is met by a human derelict, and he tells you that he 
has not had his breakfast and wants a quarter for breakfast, 
to get something to eat, and you give him the quarter, and he 
spends it in some saloon. Does he thereby become a thief? 
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Even if this Court were to ignore all the precedents of hun- 
dreds of years, as well as the law of the State, and were to 
hold that a public official can be impeached for acts committed 
while a private citizen, and while not acting in an official posi- 
tion, it cannot be that it will permit itself to be made a court 
for the determination of what constitutes good ethics, good , 
form, or good taste. 

The case now on trial is unique and novel in one respect. 
It is not claimed or even hinted in the articles of impeachment 
that the respondent or his friends corruptly or improperly 
used any money or thing whatever in aid of his election. It 
is not alleged or claimed that any corruption of the electors of 
the State was attempted, or that any bribery was practiced. 

On the contrary, it is alleged that moneys which were con- 
tributed to the respondent, and which he might have used to 
aid him in securing the high office for which he was a candi- 
date, were not so used, but were used by him for other purposes 
which in themselves were proper both in law and in good 
morals. In other words, that the use to which he put the 
money tended to prevent his being elected to this high office. 

If the claim here were that the respondent used money cor- 
ruptly or improperly in aid of his election, and that such cor- 
rupt or improper use of funds had aided the respondent in 
obtaining the office, then it might be urged with some reason 
that the respondent ought not to be permitted to hold an office 
which he had obtained in such a way. Then it might be ar- 
gued with some pretense of earnestness that the principle es- 
tablished in the Guden case could be applied. Then there 
might be some foundation for or justification of the claim that 
the respondent had come into his office through a vestibule of 
corruption, and so ought not in good morals to be permitted 
to continue to hold such office. 

We know of no case where impeachment proceedings have 
ever been instituted to impeach a public officer for bribery, or 
the corrupt use of money in aid of his election. 

Of course, there are cases where legislative bodies have ex- 
pelled their members because of the corrupt use of moneys in 
connection with their election; but in those bodies the law 
provides that they are the sole judges of the qualification of 
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their members. It is here sought to impeach the respondent, 
not because he corruptly used money in aid of his election, but 
because he did not use to obtain the office some of the mon- 
“ eys which he had received during the period of his candidacy. 

To urge the impeachment of a public official because he did 
not use money in aid of his election is so unreasonable as to 
be almost ludicrous. We venture the assertion that were it 
not for political exigencies, such a thing would never have 
been conceived or even dreamed of. 

Article 2 is the “perjury” article. The facts set forth in it 
do not constitute perjury or a criminal offense as a matter of 
law. , 
Section 1620 of the Penal Law defines perjury as follows: 

“A person who swears or affirms that * *.* any * * * 
afidamty fy) Hatacby, hint subscribeduis trues eae forewiu0 
wilfully and knowingly testifies, declares, deposes or certifies 
falsely, in any material matter,-or states in his * * * affi- 
davit * * * any material matter to be true which he knows 
to be false, is guilty of perjury.” 

The proof in this case will show that at the time when the 
respondent made the affidavit referred to in article 2, he acted 
in good faith. 

The section of the Penal Law defining perjury makes the 
crime dependent upon the “materiality” of the matter sworn to. 

The affidavit made by the respondent, and upon the making 
of which this article of perjury is based, and must abide, is as 
follows, and I read the affidavit so that the Court may have it 
in mind: 

“State of New York, City and County of New York—ss.: 

“William Sulzer, being duly sworn, says that he is the per- 
son who signed the foregoing statement, that said statement is 
in all respects true, and that the same is a full and detailed 
statement of all moneys received, contributed or expended by 
him directly or indirectly, by himself or through any other per- 
son, in aid of his election. 

“TSigned] Wm. Sulzer. 

“Sworn to before me this 13th day of November, 1912. 

“[Signed] Alfred J. Wolff, 
“Commissioner of Deeds, No. 72, New York City.” 
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In order for the Court to hold that in the making of ‘this 
affidavit the respondent committed the crime of perjury, it 
must be made to appear not only by a preponderance of the 
evidence but beyond a reasonable doubt that the respondent 
did not act innocently and in good faith, but that he acted, as 
the article charges, wilfully and corruptly, knowing the af- 
fidavit to be false, and, further, that the statements contained 
in the affidavit to the effect that it constituted a statement of 
all moneys received by the respondent directly or indirectly 
was a material matter and required by law to be included 
therein. 

An examination of the statute relating to the making and 
filing by political committees and candidates for public office 
of statements of election expenses, demonstrates that the mat- 
ter of legislation in this State has not been reduced to a 
science. Such statutes are almost hopelessly muddled. I see 
my good friend Senator Brackett smiling, which I think indi- 
cates that I was at one time a member of the Senate with him, 
and therefore charges me with a part of this. I doubt that 
anyone, unless it be this Court, can say with any degree of 
certainty just what the various statutes relating to this sub- 
ject mean. The matter is dealt with not only in the Penal Law 
but in the election law as well. In both places the same sub- 
ject, relating to the same persons, is attempted to be dealt 
with. Section 776 of the Penal Law relates to’ the filing by 
candidates for public office of a “statement of expenses.” ‘That 
is the heading of the section. It provides, and now I quote: 

“Every candidate who is voted for at any public election 
held within this State shall, within ten days after such elec- 
tion, file, as hereinafter provided, an itemized statement show- 
ing in detail all the moneys contributed or expended by him 
directly or indirectly, by himself or through any other person, 
in aid of his election.* * * ‘There shall be attached to such 
statement an affidavit subscribed and sworn to by such can- 
didate, setting forth in substance that the statement thus made 
is in all respects true and that the same is a full and detailed 
statement of all moneys so contributed or expended by him 
directly or indirectly, by himself or through any other person 
in aid of his election.” 
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And then provides that “any candidate for office who refuses 
or neglects to file a statement as prescribed in this section shall 
be guilty of a misdemeanor.” 

It is to be noted and to be constantly kept in mind that this 
section of the law, which deals solely with the matter of the 
filing by a candidate for public office of a statement of his ex- | 
penses, does not require, even by implication, that such state- 
ment shall contain any thing or matter with reference to mon- 
eys contributed to the candidate. It deals only with moneys 
contributed or expended “by” the candidate. 

It will also be noted and constantly kept in mind that it is 
not alone the successful candidate who is required to make auch 
statement and such affidavit. 

It has been proved by the testimony of the witness Adams, 
an employee in the office of the Secretary of State, that the 
form of the statement and affidavit to be made by candidates 
for public office was prepared, and that such forms are fur- 
ished by the Secretary of State. 

Turning now to the statement and affidavit made by the re- 
‘spondent, and which is in evidence here, and which, as I recall, 
has not been exhibited to the members of the Court so that 
they have examined it—you will find that the Secretary of 
State has caused to be printed, and there is printed upon such 
form—I am speaking now of the form that was verified by 
this respondent, and which is here in question—there is print- 
ed upon such form and as a part thereof, this section 776 of 
the Penal Law in full, and that there is nothing on such blank 
"forms which refers or directs the attention of the candidate or 
person making the statement and affidavit to any other statute 
or provision of law anywhere requiring anything else to be 
contained in or made a part of such statement. . 

Let me say here that is the form that is sent out and has 
been sent out to all candidates for office throughout the State, 
that is the form upon which each member of this Court since 
1906, in any event, and I think long before that, has made a 
statement, if he has used one of the Secretary of State’s blanks. 

Section 546 of the election law deals with this same subject, 
but in a blind and involved manner. The material parts of that 
section are as follows: 
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“The treasurer of every political committee which, or any 
officer, member or agent of which, in connection with any elec- 
tion receives, expends or disburses any money or its equiva- 
lent, * * * shall within twenty days after such election, 
file a statement setting forth all the receipts, expenditures, dis- 
bursements and liabilities of the committee. * * * In each 
case it shall include the amount received, the name of the per- 
son or committee from whom received, the date of its re- 
eeiptinit atv iioretes 
—and then at the end of the section appear these words: 

“The statement to be filed by a candidate or other person not 
a treasurer shall be in like form as that hereinbefore provided 
for, but in statements filed by a candidate there shall also be 
included all contributions made by him.” 

It will be noted and at all times kept in mind that the state- 
ment of campaign expenses or payments required to be made 
by this section 546 of the election law is not required to be 
sworn to or verified. In that one respect the law is perfectly 
clear and explicit. There is no uncertainty or ambiguity in the 
law in regard to that. 

One fact stands out which cannot be gainsaid or contro- 
verted, and that is that under the law this respondent was not. 
required to verify or swear to any statement of moneys con- 
tributed to or received by him in aid of his election. The 
most that can be claimed in that regard is that he was required 
by this section 546 of the election law to file an unverified 
statement of such moneys. 

If the true construction of the provisions of section 546 of 
the election law be that a candidate for public office is required 
to file an unverified statement of the moneys contributed to 
or received by him in aid of his election, within twenty days 
after the election, it must be held that no penalty attaches for 
a failure to comply with that provision. 

Every one knows, and the Legislature in enacting the pro- 
visions of the corrupt practices law must have taken into con- 
sideration the fact that any candidate for office may have paid 
to him, or may receive moneys which cannot strictly be termed 
campaign moneys or moneys to be used for campaign purposes. 
The law expressly permits certain moneys to be used and paid 
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in aid of election for which no accounting need be made. 
Probably that is why the Legislature did not impose any lia- 
bility on a candidate who failed to make and file any statement 
of moneys paid to him in aid of election. 

Section 550 of the election law provides that if any person 
or committee fails to file the statement or account “as above 
required,” or files a statement which does not conform to the 
foregoing requirements in respect to its truth, sufficiency in 
detail or otherwise, the filing of such statement or account may 
be compelled by order in proceedings for contempt, and the 
procedure is provided by law for compelling compliance with 
such an order. 

Under this condition of the law, we submit that the Court 
must hold that the respondent was not required by any statute 
to verify any statement of the moneys contributed to or re- 
ceived by him in aid of his election or otherwise, and that the 
‘statement in the affidavit made by him on November 13, 1912, 
to the effect that the statement to which such affidavit was at- 
tached was a true statement of all moneys received by him, di- 
rectly or indirectly, in aid of his election, was, therefore, im- 
material, even if he had known that such statement was con- 
cluded in such affidavit, and even though he had not acted in- 
nocently and in good faith. 

Our position, therefore is, and to the end will be, that under 
the law and the facts this “perjury” article must be dismissed. 

If this Court is to hold that every candidate elected to public 
office can be impeached because of his failure to comply with 
the requirements of these statutes or because his statement is 
-not accurate and true, then, what man is there in office today 
who is not liable to impeachment ? 

Does not this very thing demonstrate how wise and just are 
the precedents and the law that limits impeachable offenses to 
‘mal and. corrupt conduct in office? 

If to these offenses you are to add offenses committed in the 
imaginary “vestibule” to office, where shall the vestibule be 
erected, how wide shall it be built, and how far back into the 
distant past shall it be made to extend? A distinguished citi- 
zen of this country has been in the vestibule to office on at least 
three occasions, the highest office in the land. He has had his 
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hand upon the door knob of office, stood there in that vestibule, 
that imaginary vestibule, three different times. Suppose that 
on any one of those occasions he had been guilty of some of- ~ 
fense or of some corruption in the vestibule, can he be or, if 
he were a candidate again, and succeeded in opening and en- 
tering the door, could he be impeached for offenses committed 
in the vestibule of office years and years before? There is yet 
to be made the law that impeachment lies for mal and corrupt 
conduct in an imaginary vestibule to office. 

One of my associates has suggested that this vestibule of of- 
fice proposition is carpenter-made law. 

Article 1 is the “false statement” article. It charges the 
wilful and intentional making of a false statement by the re- 
spondent concerning his campaign expenses, in that he inten- 
tionally omitted therefrom moneys contributed to and received 
by him during his campaign. It does not charge any crime or 
any criminal offense. 

While no particular statute is referred to in this article by 
chapter, title or section, a reference is made to a statute as set 
forth in the article and the statute set forth is the language of 
section 546 of the election law. A comparison of the phrasing 
of the first paragraph of article 1 with the phrasing of section 
546 of the election law will show that the language of that 
_ section has been used almost verbatim in the article, conse- 
quently that section must be the statute referred to in that 
article in the use of the language, “statute above set forth,” 
which is in the article, and the Court must necessarily so hold. 
When we come to compare and examine this article 1 with 
section 546 of the election law, you will see that that is a cor- 
rect statement. F 

Article 1 is the only article which does not purport to charge 
a criminal offense. It charges that the campaign statement 
which the respondent made and filed was not true, that is, 
that the respondent intentionally lied, and that, having lied, he 
has shown himself to be unfitted to hold office and should be 
removed. 

The answer to this article, and the reason why it does not 
allege an impeachable offense, was well and convincingly stated 
by Senator Brackett. At page 292 he said: 


684. FAMOUS JURY SPEECHES 


“This is no trial for disgusting manners, nor for lack of 
dignity, nor for immeasurable boastings—all of these may be 
offensive to the last degree, but they are not in the charges 
here, nor likely impeachable. The defendant is charged with 
crimes.” 

In order to enable the Court to understand fully the circum- 
stances surrounding and attending the making by the respond- 
ent of his statement of campaign expenses on November 13, 
1912, we expect to show the following facts: 

On October 3, 1912, the respondent was nominated by the 
Democratic state convention at Syracuse for the office of Gov- 
ernor, and was elected to that office on November 5th by the 
largest plurality ever given a candidate for public office in the 
State: 

The respondent is a plain, affable man, easy to approach, and 
a man who, until the year 1913, never made enemies. 

He has never had any business education or experience. 
Practically all of his time since in the eighties has been tak- 
en up with his duties as a legislator, either in the Assembly of 
the State or in the House of Representatives. While a lawyer 
by profession, about the only evidence of that fact, as one wit- 
ness stated it, is that he had a law office. He never kept books 
of account or records of his transactions. He is exceedingly 
careless and unmethodical. Details are something to which 
he is almost a stranger. During the campaign several clerks, | 
stenographers and assistants were employed in and about the 
respondent’s office at 115 Broadway, New York City, among 
them being his secretary, Louis A. Sarecky, Roy K. Weller, 
Charles Horowitz, Matt Horgan, who later became the secre- 
tary to the Frawley investigating committee, Mr. Hanify and 
Mr. Delaney, who is now Commissioner of the Department of 
Efficiency and Economy. 

As you all know, it is customary in these days, particularly 
in the city of New York, for a candidate for any important 
office to have a personal campaign committee. Soon after the 
close of the convention at Syracuse, it was talked over by 
some of the respondent’s intimate friends who were connected 
with or were frequenters of the respondent’s offices, that a cam- 
paign committee should be organized to look after the respond- 
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ent’s personal campaign and matters connected therewith. Col- 
onel Alexander Bacon was first suggested for the chairman- 
ship of that committee, but because he would have to be away 
much of the time campaign speaking, it was finally decided that 
Ex-governor Spriggs should act in that capacity and Mr. Sar- 
ecky was made the secretary and treasurer thereof. ‘The or- 
ganization of the committee was very informal. 

During the campaign the respondent was away a considerable 
portion of the time. On the 17th and 18th of October he 
was on a speaking trip through the Hudson valley as far north 

-as Troy. From October:-20th to 30th he made a speaking tour 
of the State. Between the 30th of October and election day, 
November 5th, he made a tour of Long Island. In the mean- 
time he delivered many speeches in and about the city of New 
York. 

While he was at his office during the campaign, the office 
was crowded with callers and practically all of his time was 
taken up with conferences and interviews. His mail during 
that period was enormous. It was an utter impossibility for 
him to give any time or attention to the details of his campaign 
or of his office. Of necessity that work was performed by 
others, and particularly by Mr. Sarecky, who had been in his 
employ for many years. Mr. Sarecky was thoroughly reliable 
and a man in whom the respondent placed implicit confidence, 
as he had a right to do. 

It is generally well known that the salary of Governor in this 
State is not enough to support the office properly. During his 
work in Congress the respondent had endeared himself to many 
well-to-do people of the city of New York, as well as to many 
other people who had come to know and to love him. These 
friends and well-wishers of the respondent desired to do some- 
thing for him. ‘Their feeling was personal to him and was 
not a matter of party concern or party principle. It has been 
shown in this case that Republicans were included among those 
friends, and that the respondent was the only Democrat they 
supported. 

During the campaign the respondent received donations, 
gifts and loans from many of those friends and acquaintances, 
some of them being small and some of them large. Some of 
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these were in cash and some by check. The respondent, know- 
ing the sentiment and feeling of the donors toward him, be- 
lieved, and had a right to believe, that such gifts were intended 
for himself personally, to be used by him in aid of his election 
if needed, and if not so needed, in any other way that would 
assist him. 

The respondent received these gifts, making no effort to keep 
them separate from his own moneys or to apply them to any 
definite or specific purpose. Some of these donations were 
made to him in person, some by messenger, some through the 
mail, some were delivered at his residence, some at the office 
and some directly to Mr. Sarecky. You will remember that 
this already appears, the manner in which that was done. 

Some of these gifts were deposited by the respondent in his 
bank account and in the Farmers Loan & Trust Company, 
where they have ever since remained, and where they still are. 
It was there that the Elkus and Morgenthau checks were de- 
posited. Some of these gifts were turned over by the re- 
spondent to Mr. Sarecky, and some of them were turned over 
to the respondent’s wife. 

Some of these gifts were made to respondent by friends who 
were in the brewing business. The insinuation has been made 
that these were not included in the statement made by the 
respondent because of a desire on his part to conceal the fact 
that brewers were contributing moneys to him. ‘The evidence 
shows that the donation of the brewer W. J. Elias not only 
went into the Sarecky bank account in the Mutual Alliance 
Trust Company, but that it is reported in the statement made 
by the respondent. 

Furthermore, the deposit slips, produced by the prosecution, 
of deposits made by Mr. Sarecky in his account in that trust 
company show that some of the other checks received from 
brewers were likewise so deposited, the names of the brewers 
appearing upon the deposit slips. 

Some of the checks so received by the respondent were final- 
Jy used in payment of the purchase price of certain stocks 
bought of the firm of Boyer, Griswold & Company. It is 
claimed here that the stock was purchased of Boyer, Griswold 
& Company secretly, and that the purchase of such stock and 
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the payment therefor was handled in a secret way in order 
that it might not be known that the respondent had any con- 
nection therewith. This claim is made in the face of the fact 
that the checks used in payment to Boyer, Griswold & Compa- 
ny for that stock were, with one or two exceptions, checks 
made to the order and endorsed in the name of the respondent, 
and one of them was the personal check of the respondent. 

Had there been any wrongful intent or purpose in connection 
with these transactions, or any desire to conceal the same, it is 
certain that such checks would never have found their way into 
any brokerage house, and gone through the banks of the city of 
New York with their endorsements thereon. 

Besides the donations which have been testified to by the 
prosecution’s witnesses, there were others. In addition to that, 
and during the same period, we expect to show that the re- 
spondent borrowed considerable sums of money and that he 
had received other moneys from other friends before his nom- 
ination which were not given to him for any purpose connected 
with his campaign. 

After the election was over, Mr. Sarecky learned for the first 
time that it was necessary for a political committee to make a 
report of the moneys used by the committee during the cam- 
paign, and also learned for the first time that upon the organ- 
ization of a political committee the law required a notice of 
the election of the officers of the committee to be filed with the 
Secretary of State. No such notice having been filed, the ques- 
tion arose as to how the report could be made. Thereupon Mr. 
Sarecky informed the respondent that the committee could not 
make a report because of its failure to file such notice, and the 
respondent suggested that he make it. The statement was 
thereupon made out by Mr. Sarecky, with the assistance of 
Mr. Horgan. 

Some of the data which Mr. Sarecky had been keeping dur- 
ing the campaign, of moneys received and disbursed, had dis- 
appeared so he was obliged to make up the statement in part 
from the recollection of himself and Mr. Horgan. Having 
made up the statement, he took it to the respondent in his pri- 
vate office for signature. The respondent inquired “Is it all 
right?” to which Mr. Sarecky answered, in substance, “It is 
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as nearly accurate as I can make it.” Whereupon the respond- 
ent, without any examination of the document, and in reliance 
upon the assurance thus given him by Mr. Sarecky, signed his 
name thereto. 

Thereupon, Mr. Sarecky went to the office of House, Gross- 
man & Voorhaus at the other end of the hall and requested Mr. 
Wolff to take the respondent’s affidavit. Mr. Wolff accom- 
panied Mr. Sarecky to the respondent’s private office for the 
purpose of taking his affidavit. Mr. Wolff has testified that 
when he entered the anteroom of the suite of offices occupied 
by the respondent, the respondent’s private office was at ‘the 
right, in which direction he went. The proof will show that 
the private office was at the left. 

Mr. Wolff has testified that as he entered the respondent’s 
private office he turned to the left, and that the respondent was 
at his desk at the left of the door through which Wolff entered. 
In this he is again in error because the respondent’s desk was 
at the right of the door as one enters the private room. 

Wolff has testified that the respondent was sitting at a desk 
on the left hand side of the room, with its back against the 
wall. In this he is also in error, the fact being- that the re- 
spondent’s desk stood against the right hand wall, with one end 
against the wall, so that the back of the desk was toward a 
person entering the room. 

Mr. Wolff has testified that in taking the affidavit of the re- 
spondent he not only asked if the affidavit subscribed by re- 
spondent was true, but that he then read to the respondent 
certain clauses of the affidavit, particularly the clause to the 
effect that the statement contained an itemized “statement of 
all moneys received” by the respondent. In this regard he 
testified untruly because nothing of the kind occurred. Every 
one familiar with the manner in which affidavits are taken, 
and who heard Mr. Wolff’s testimony, must have known that 
his testimony in that regard was untrue. 

Wolff testified that at the desk of the respondent aha in the 
respondent’s private room he subscribed his name to the aff- 
davit. In this he was wrong. He and Mr. Sarecky only went 
inside the respondent’s private room where Wolff inquired of 
the respondent if that was his signature to the statement, and, 
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receiving a reply in the affirmative, congratulated the respond- 
ent on his election to office, stepped back into the anteroom 
and subscribed this affidavit at Mr. Sarecky’s desk. Mr. Sar- 
ecky then inclosed the statement in an envelope and mailed it 
to the Secretary of State. 

This Court, in accordance with the provisions of the statute, 
has specified and adopted the questions upon which it is finally 
to pass in this case. These questions, in substance, are: 

1. Is the respondent guilty? 

2. If guilty, should the respondent be removed from office? 

3. If guilty and removed from office, should the respondent 
be disqualified from ever again holding public office? 

While we have no doubt concerning the correctness of our 
contention that under all precedents and under the law, the 
respondent cannot properly or legally be impeached for acts 
done while a private citizen and outside of his office as Gov- 
ernor, we have no right, of course, to anticipate what the ac- 
tion of this Court is to be on that proposition. 

If this Court were finally to decide against the respondent on 
the question whether acts done as a private citizen and before 
entering office are impeachable offenses and were to find the 
respondent guilty by a two-thirds vote on any one of the ar- 
ticles, it would then pass to the second question, which is, 


- “Shall the respondent be removed from office?” 


In considering and determining that question, what factors 
or elements are to be considered? Our position on that ques- 
tion is that the welfare and best interests of the State and of 
its people must be the main consideration; that what the re- 
spondent was or was not, and what he did or did not do before 
he became Governor, is of minor importance. The great ques- 
tion would then be, what has he done and what has he failed 
to do, what has he tried to do and what has he tried not to do, 
as Governor? Did he as a private citizen before he became 
Governor do anything for which he should be removed from 
office ? 

If his administration on the whole has been in the interest of 
the people of the State; if what he has done and has been at- 
tempting to do as Governor has been in accordance with the 
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solemn promise which he made when he took his official oath 
of office; if what he has done and attempted to do is to rid the 
governmental departments of the State of graft and grafters 
(if graft and grafters exist); if the public welfare will be pro- 
moted by a continuance of the investigations which he had 
instituted and which were in progress before his impeachment 
and which have been suspended during and because of his im- 
peachment, and which will, in all probability, not be resumed 
if he be found guilty and be removed—then surely he ought 
not to be impeached and ought not to be removed from office 
because of any acts done by him before January 1, 1913, 
whether they be acts of omission or of commission. 

Saul and his friends were engaged for years in the work of 
persecuting and killing off Christians. On one of his trips to 
Damascus he saw the light. From that day on he divorced 
himself from his former friends and faithfully discharged the 
duties of discipleship. From that day on his former friends 
became his enemies and his persecutors, but they did not at- 
tempt to impeach him or his epistles because of what he had 
done while acting with them and while one of them. When, 
in the nineteen centuries, has voice been raised to condemn 
Paul or his epistles for his acts as Saul? 

In determining the questions before it, this Court must nec- 
essarily take into consideration the question of the public good. 
In case it finds the respondent guilty, it must determine wheth- 
er he ought to be removed. That involves the motives which 
led to this impeachment, that is, as to whether or not the pro- 
ceeding and the result sought to be obtained are in the true 
interest of the public. 

The question must be, and is, Was the respondent impeached 
because of “mal and corrupt conduct in office,” for crimes and 
misdemeanors, or was he impeached because of what he refus- 
ed to do since he took office? 

Was the proceeding instituted because of a desire to ac- 
complish a public good or was it for the purpose of getting 
rid of a public official who was performing his duty? Was 
the respondent impeached because, as they say, of “mal and 
corrupt conduct in office,” or because of honest conduct in of- 
fice? Was he impeached, as they say, for “stealing” the mon- 
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eys which his friends gave him, or was it because he was 
preventing grafters from stealing the moneys of the taxpayers? 
Was he impeached because, as they say, he made a false oath, 
or was it because he refused to violate his official oath of office ? 

These are some of the questions which the public are ex- 
pecting this Court to answer and which this Court, under the 
questions to be voted upon, will have to answer. Upon their 
answer, we believe, depend quite largely the future welfare 
and interests of the State. 

In all that we have done and in all that we shall do in this 
case, we have endeavored and will endeavor to assist the Court 
to the best of our ability in arriving at a just and right conclu- 
sion of this matter. 

We are living in strange days. There has never been a time 
within my recollection when there was such a spirit of unrest 
and uneasiness on the part of the people generally. The time is 
‘surely coming—indeed, it may be near at hand—when we as 
a people must demonstrate whether our form of government 
with an almost unlimited elective franchise can endure. We 
cannot escape the feeling that what is done here and now may 
have a tremendous influence on the determination of that ques- 
tion. 

We consider it of the utmost importance that what is done 
here and now should not only be well and rightly done, but 
that it should be done in such a manner as to convince the 
people of the State that it has been so done. 

I thank the Court. 


+ 
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EDGAR T. BRACKETT 


SUMMATION FOR THE MANAGERS IN THE SULZER IMPEACH: 
MENT TRIAL, ALBANY, NEw York, OcroseEr 10, 1913 


BIOGRAPHICAL NOTES 


Edgar Truman Brackett was born in Wilton, Saratoga County, 
New York, on July 30, 1853. He was graduated from Cornell Col- 
lege, Mt. Vernon, Iowa, in 1872; became Master of Arts in 1873; 
and from the same institution received the degree of LL.D. in 1898. 
His legal education was received in the office of Pond, French and 
Brackett. At the time of his death, on February 27, 1924, he was 
senior member of the firm of Brackett, Stanchfield and Levy, of New 
York City. Except for two years, he was a member of the New York 
Senate from 1895 to 1912, and during 1911-1912, was Republican 
minority leader. 


MR. BRACKETT’S CLOSING ADDRESS 


With the permission of the Court: I think myself happy, 
members of the Court, that it is given to me to speak to you 
at this time. ‘The time, the place, the cause, conspire to high 
thought and mighty endeavor. “The blood more stirs to 
rouse the lion than to start the hare.” The pulse runs higher, 
the heart beats stronger, in defense of the honor of the Com- 
monwealth, here fearfully assailed from within, than in a cause 
less sacred. He to whom is given the opportunity to aid in 
shielding the mother who bore him, the father who begot, 
or the state which has nurtured him, is thrice happy and 
blessed among men. 

No one, even slightly acquainted with the history of this 
greatest of the states, and of the names that make that history 
a glorious one, can avoid a prideful satisfaction that, in the 
performance of duty, it is given to him to plead in behalf of 
her good name. It is with that pride and that satisfaction, 
that the managers of this impeachment come before you in 
this final stage of this historic trial, to press upon you that you 
cast from her service one who has forgotten her honor and 
has been faithless to the trust that she reposed in him. 

In doing this, I beg you to believe that there is nothing akin 
to professional exultation in having been able to develop the 
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facts requiring the conviction of the defendant, but, rather, 
only a feeling of the performance of a solemn duty to the 
people of the State. 

At the time of the commencement of this proceeding a few 
, weeks ago, it was something over forty-one years since the 
Assembly of the State, the representatives of all the people, 
more truly than any other officer or body known to the law, 
in the performance of a great duty, exercised the functions 
laid upon it by the Constitution and the laws, in the impeach- 
ment of a high official of the State. In our freedom from 
high crime in public place, we had almost forgotten the ma- 
chinery for its redress. In a revision of our organic law made 
during that period, the provisions for the impeachment of 
a public official were regarded as so little likely to require use, 
that they received scant attention at the hands of the learned 
men reviewing them, and left open for high discussion here 
questions that could have been speedily and definitely settled 
there. 

Through the mists of the years that last State trial rises 
before us with singular distinctness. In the course of our 
proceedings here it has been looked to with profoundest re- 
spect for precedent and for argument. And as I have studied 
its record, I have prayed that it would be given to us here, 
each in his own place, members of the Court, counsel, the offi- 
cials who have served us, to take high courage from the ex- 
amples there set us, and to meet our duty here as they met 
theirs there. 

And yet I do not remind you of this high occasion, nor of the 
exemplars who have gone before, to render you timid in the 
_ performance of your work. The intelligence that has been 
given to us is for use in the doing of great, as well as of small, 
duties. We must take the final steps in this proceeding in pre- 
cisely the same spirit that we do our daily round of petty 
duties through the years. Unawed by responsibility, un- 
afraid of the consequences of any result, unafraid of any 
result itself, except a wrong one, with appreciation of the great 
opportunity given us to do a lasting service for the right, laying 
aside any baser motives, let us here highly resolve to proceed, 
as it is given to us to see the light, and with manly hearts. 
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Not speaking now to the members of the Court accustomed 
daily to render judgment, to whom the ascertainment of right 
is a study and justice a habit, but only to those others unac- 
quainted with judicial work, let me, as one familiar with every 
temptation that can come to you in the performance of such 
duty, address myself to you a moment. 

From the beginning of the impeachment proceedings brought 
against William Sulzer, nay, from the time that his crimes. 
were first whispered around these halls, on behalf of the de- 
fendant there has been a persistent and studied attempt to 
terrorize the members of this Court and every person asso- 
ciated with the prosecution. Every art known to the dema- 
gogue has been attempted to accomplish it. The press, a few 
of its members venal, many of them thoughtless of the ‘grave 
situation presented, have daily paraded much hopelessly bad 
law and have direfully threatened those who were so singu- 
lar as to say that they doubted the wisdom of allowing a 
criminal to remain in the executive chair. Political extinction 
has been threatened to those bold enough to urge that it might 
be well to have an orderly investigation of the matters charged’ 
against this man. Counsel have been warned that their ap- 
pearance for the people here would result in savage attacks 
upon them. We have witnessed the indecency—for I think 
it can be called nothing less—of public meetings called to over- 
awe your judgment and to give you instructions how to decide 
this cause, before a single word of sworn testimony had been 
given to you. In season and out, it has been preached that jus- 
tice would not be done here, when justice was the last thing 
desired by the preachers. No such campaign has ever been 
devised as the one that has thus attempted to influence and to 
terrify you from the performance of your duty. 

Against all this I hold up to you the simple oath that you 
took at the beginning of this trial. Its solemn words are fresh 
with you, and I know that in their presence the least thought- 
ful will be sobered to the fullest sense of his duty, as I know 
too that this wave of clamor will never rise in its influence to 
the level of the soles of your feet. 

I recall to your minds the words of one of the senators 
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upon the trial of the President, when, standing the heroic fig- 
ure that he was, in very travail of soul, he wrote: 

“To the suggestion that popular opinion demands the con- 
viction of the President on these charges, I reply that he is 
not on trial before the people, but before the Senate. In the 
words of Lord Eldon, upon the trial of the Queen, ‘I take 
- no notice of what is passing out of doors because I am sup- 
posed, constitutionally, not to be acquainted with it. * * * 
It is the duty of those on whom a judicial task is imposed to 
meet reproach and not court popularity.’ The people have 
not heard the evidence as we have heard it. ‘The responsi- 
bility is not on them but upon us. They have not taken 
an oath to ‘do impartial justice according to the Constitu- 
tion and the laws.’ I have taken that oath. I cannot render 
judgment upon their convictions,’ nor can they transfer to 
themselves my punishment, if I violate my own. And I should 
consider myself undeserving the confidence of that just and 
intelligent people who imposed upon me this great respon- 
sibility, and unworthy a place among honorable men, if for 
any fear of public reprobation, and for the sake of securing 
popular favor, I should disregard the convictions of my judg- 
ment and my conscience. ‘The consequences which may fol- 
low either from conviction or acquittal are not for me with 
my convictions to consider. The future is in the hands of Him 
who made and governs the universe, and the fear that He will 
not govern it wisely and well would not excuse me for a vio- 
lation of His law.” ; 

Still another distinguished senator, in announcing his judg- 
ment in the same case, said this: 

‘My duties are clearly judicial, and I have no concern with, 
or responsibility for, the consequences, political or other, 
that may flow from my decision.” 

Brethren of the Senate, men many of whom I know of 
my own knowledge, and all of whom I believe to be of high 
mind and lofty ideals, men with many of whom through the 
years it has been my privilege to clasp hands in love and friend- 
ship, unless and until you shall reach the spirit of these great 
men who thus spoke, you do not come up to the mark of 
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your high calling, but, having reached it, you are worthy to 
sit in judgment in this air of judicial calm that may not be 
found outside. 

Whatever may be thought elsewhere, here you will place 
your “bark upon the highest promontory of the beach and 
wait for the rising of the tide to make it float.” And that every 
one of you will come up to this level in your deliberation and 
your judgment, I have never for a moment entertained a doubt. 


“So nigh is grandeur to our dust, 
So near is God to man, 
When duty whispers low, ‘thou must,’ 
The youth replies, ‘I can.’” 


So, to all those who have professed doubts as to whether 
justice would here dominate, who have sought to discredit 
in advance the patient fairness by which every right of the 
defendant has been here conserved throughout the days, to 
all “Right Reverends” and. “Wrong Reverends,” everywhere, 
who profess to find here not the solemn performance of a 
public duty laid on you by the law, but only an opportunity 
to scourge and strike a political enemy, I send greetings and, 
inviting them to learn from the great apostle moderation of 
speech, ask them to come and see how, under the strictest forms 
of law, divesting themselves of every unworthy motive and 
thought, the representatives of a free people come together 
and give judgment. 

The charges against the defendant William Sulzer are eight 
in number. I shall not consider some of them at any length. 
Three of them may be treated together: the first charges 
the defendant with having made and filed a false statement 
of his election receipts and expenditures; the second with 
having made a false statement and having attached thereto a 
false affidavit; and the sixth with having made collections of 
campaign contributions which he failed to report in the state- 
ment and which he converted to his own use, whereby he 
was guilty of larceny. 

The third article charges the defendant with having kept 
certain witnesses from attending before the Frawley com- 
mittee; the fourth with having kept certain witnesses named, 
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and all other persons, from going before the Frawley commit- 
tee so that they could not and would not give testimony; the 
fifth with bribery, if I recall; the sixth is the one for larceny; 
the eighth is the matter of the stock speculations. 

What answer has the defendant made to these charges? The 
answer which he has brought here, signed with his own hand, 
and filed with this Court to stand on the records to the end 
of recorded time, is typical of the man and typical of his every 
effort and act that has been proved in. the case. 

He comes into this Court, having exhausted every dilatory 
motion and every point of law which the ingenuity of the 
most learned counsel in the State could discover to raise here, 
having exhausted all these in an effort to secure the dismissal 
of these charges without being called upon to meet the great, 
crucial fact as to whether or not he is guilty, and without 
being called upon to put in any evidence, he comes here and 
files his answer, files a false answer over his own name. What 
is that answer, in the light of the testimony that is here un- 
answered in the slightest degree, uncontradicted to the extent 
of a syllable—what is that answer? He comes, and, admitting 
the mere fotmal facts set out, that he was a candidate for 
Governor and is now Governor, and that he did file a state- 
ment, every one of which facts,.of course, was susceptible of 
proof here within ten minutes from the time that the Court 

convened, thereupon solemnly, in the face of all the people 
of the State, files with this great Court an answer which is 
itself an infamous lie, saying that he denies each and every one 
of the other than these formal facts set up in article 1. If 
you will consider from now to the end of the chapter that it is 
typical of this defendant, wherever he thinks the proof can- 
not be found, to submit a denial, you will find the key to the 
answer of many a question that will be put to you in the con- 
sideration and final decision of this case. 

These being the pleadings, what is the proof? And when I 
come to the question of proof, I confess to you that I am em- 
barrassed beyond measure. Ordinarily it is given to counsel, 
where there has been evidence submitted on the trial of the 
case, to argue that this bit of evidence is true, and that not; 
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to argue that this witness has sworn truthfully and that one 
not; to balance the probabilities in the case; to see where 
reason and experience point the line of truth between conflict- 
ing statements. 

But here, what is there? If I commenced to argue before 
this Court as to the truth of the evidence submitted on behalf 
of these managers, I would be justly called by the Presiding 
Officer, who might say, Why do you argue to something as 
to which there is no possible contradiction? And so it is like 
arguing with the east wind, or it is similar to wrestling with 
the ague. You cannot get ahead by anything that can be said, 
because the simple statement of the facts demonstrates that 
the evidence given on our behalf here is true, and that there is 
not a single word of contradiction with respect to any part 
of it. 

In the statement that was filed by this defendant, made out 
on the 13th of November, and filed in the Secretary of State’s 
office on the next day, he certified to the Secretary of State 
and to all the people of the State by whose grace and favor he 
had received a majority of the votes at a previous election, 
that he had received as contributions during his campaign the 
sum of only $5,460, the donors of which were named and were 
sixty-eight in number. He certified that the expenses which 
he had incurred during that campaign were $7,724.09, and 
thereby he meant to have the people of the State, and any one 
who would come and read, to believe that he had been elected 
by the contributions of but sixty-eight small contributors who, 
altogether, had given him during his campaign less than $100 
apiece as an average. The thought that was in his little mind 
as he did this was, posing as he had posed during the years, as 
one who was still in the Congress a poor man, fighting the 
people’s battle, that it would appear that the great common 
people were the ones who were his friends and the only ones 
who had contributed anything to his election; that they, people 
of most moderate means, had risen in their might and chosen 
him; that all the great interests that cluster around Broad and 
Wall streets, all the interests that might come here and want 
legislation, all those interested in politics, were opposed to 
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him and that it was only the little men contributing, as I say, 
less than $100 apiece who had made William Sulzer the 
Governor of the State. It was only they who had contributed 
to the expenses of his election, as he certifies to the Secretary 
of State and the world. The working of his mind on these 
lines shows his inexpressible littleness. 

What is the uncontradicted proof with respect to the con- 
tributions made to him? What answer does my friend or 
either of the learned counsel who have argued here, make? 
What answer is there? The uncontradicted proof stands here 
-—you will find the details of it in the sheets that have been pass- 
ed around, and which, while one of the learned counsel says 
they are incorrect, have not had their incorrectness pointed out 
in the slightest degree—it stands that every entry made in 
this sheet is proved and proved beyond cavil and without con- 
tradiction by the evidence in the case, and reference is made in 
the paper itself to where that evidence will be found. 

By that paper it is shown, and by the evidence therein re- 
ferred to it is proved, that during the time of his campaign, 
although he had. reported receipts of but $5,460, there had 
‘been paid to him in the way of contributions, checks that had 
been actually traced to him, and upon which there are marks 
which he could not avoid or escape, $12,700, or more than twice 
as much unreported: as he had reported. It is demonstrated 
that there was of cash that has been traced to him, unreported 
in this statement which he thus filed, the sum of $24,700, or 
nearly five times as much as the amount which he admitted in 
his statement he received. And it has been demonstrated, the 
shameful fact has been demonstrated, that, although when 
nominated he had no money and was deeply in debt during 
the time of the campaign, he paid to brokers in Wall street 
securities $40,462, much of which was in the very checks 
which were handed to him for campaign purposes. 

Ah, but, says the defendant, “these people were so en- 
raptured with my previous personal history, they were so in 
love with the situation that made it possible for me to be 
Governor, that, knowing the necessities with which I was 
afflicted, they made a purse for my personal comfort and to 
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relieve me from the slough of debt in which I had been wallow- 
ing for years.” 

I want to stand for the proposition, that he who is nominated 
a candidate for a public office, who receives contributions 
during that campaign, if nothing is said on the subject, receives 
them with the implied understanding and obligation that they 
are for the purposes of his campaign. ‘There shall be no op- 
portunity for hair-splitting as to my position on this point. 
The man who so far refines that he can claim to himself or 
to another, let alone to this high Court, that, having been 
nominated for an office by a great party in the State, when 
contributions are made to him, whether by personal friends or 
by persons interested in the success of the party, he may out 
of his own grace, if I use the language of the catechism right, 
say, “This check is mine; this large check is mine; that little 
one is for the purposes of a personal campaign; this one I will 
not report; that one I must and will’—the man who thinks that 
he may do that is the first in all our history to do it, for no 
other human being from the time we have had popular elec- 
tions until the present moment has ever had the hardihood 
to come and make any such claim. 2 

What is the exact situation in which a candidate for place 
who receives contributions, stands? He is not nominated for 
his own glory, however this defendant may have thought that 
he was. It was not for the glorification of William Sulzer 
that he was nominated as the candidate of the Democratic 
party for Governor on that morning of the 3d of October, 
1912, at Syracuse. He was nominated as a representative of 
a party; he was nominated to be supported by the party, and 
when the contributions came in from that moment, any man 
who had any conception whatever, not simply of ethics, but of 
decency, knew and recognized, and must have known and rec- 
ognized to the full, that they were contributions because the 
contributors desired the candidate of the party should be elect- 
ed to the place for which he had been nominated and because 
the contributors had an interest in the success of that party. 

But it is said “These were personal.” ‘These were person- 
al,’ and one or two had been marked “For his personal cam- 
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paign,” and it is claimed that that differentiates between two 
elements of the personal. 

A contribution may be personal, in that it is to be for the 
candidate’s personal campaign particularly, in that the con- 
tribution is made by some friend for the purpose of enabling 
some particular machinery to be put in motion, some partic- 
ular committee to be appointed, some particular thing to be 
done for this particular candidate as distinguished from all 
the others that are taken care of by friends in the same way— 
their friends. There the contribution is made for the personal 
campaign. And if it is thus regarded as made by friends, 
or shown to have been made by friends, if it is said that it 
was for the personal campaign, or if nothing is said with re- 
spect to it, and it is handed to the candidate, then there is every 
presumption, not only presumption, the fact demonstrates in 
such case, that the contribution is made to the individual for 
his personal campaign. But when he, calmly ignoring that 
fact, says that it is for his personal use, he ignores an essen- 
tial basic fact which cannot properly be ignored, and he makes 
conversion of the money. And when, added to that, he in- 
dulges in the ridiculous proposition that the contributions that 
are made to him for his personal campaign may properly be 
put to the bucking of the stock market, he has drawn a picture 
of himself which needs very little else to paint in full and com- 
plete. 

What is there about this element of personal contributions? 
It is not necessary to support these charges that it should be 
shown that every contribution given to him was for a campaign 
purpose, and not personal to his own use, that is, his private 
use. If we show a reasonable amount, if we have shown that 
there are enough of such contributions for campaign purposes, 
in number and in amount, that they could not have been over- 
looked by any possible doubt, that no honest man could have 
failed, when he came to put his name to the affidavit or his 
name to the certificate, to remember them, then we have shown 
that he has been guilty of not reporting contributions that he 
should have reported, and we have shown that he has been 
guilty of (1) a false certificate; (2) a false affidavit to the cer- 
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tificate; (3) a conversion of such contributions to his own 
use and, therefore, larceny under our statute. 

If we show a half dozen’or'ten contributions thus made, of 
substantial amount, and which he failed to report, it is not of 
any consequence in the settlement of the question of his guilt 
or innocence that there may have been one or two as to which 
there was a doubt, as to whether they were personal contribu- 
tions to buy him a hat and a suit of clothes. 

What contributions are shown here now, as to which there is 
no possible doubt of their purpose? 

In this list I leave out those where there is any doubt what- 
ever. I do not mean to include any except those as to which 
no honest man can read the testimony and believe that they 
were anything else than campaign contributions, either for use 
in the general campaign, or in his personal campaign, but cer- 
tainly for the campaign. 

There was the check of Mr. Pinckney for $200. 

There was the check of Mr. Gwathmey for $100 which he 
says in so many words, in a letter, was for his personal cam- 
paign. 

There is the check of Mr. Coler for $100. 

There is the check of Morris Tekulsky. 

The check of Peter Doelger for $200. 

The check of Abram I. Elkus, which he says expressly in his 
letter, with which it was enclosed, was to be used for cam- 
paign expenses, $500. 

The check of Mr. Uhlman for $300. 

The check of Mr. Spalding for $100. 

And the cash from Thomas F. Ryan of $10,000. 

Not one of these items which I have thus detailed to you can 
by any possible torturing of the evidence, be made to warrant 
the use of the funds for private purposes; not one of them. 
Take the contribution of Mr. Ryan. What does Secretary 
McGlone say? He says that the candidate asked for money, 
$7,500 or as much more as they would give him; that he 
was about to go up campaigning in Westchester county and 
needed the money for that purpose. McGlone carried to 
him the ten one thousand dollar bills and gave ‘it to him, 
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as he said, for his personal campaign. Do you think—and 
Mr. Presiding Judge, I hesitate to ask the question as an 
insult to your intelligence—do you think, can any rational 
man think for a single minute, that when, on the 13th day of 
November, 1912, William Sulzer affixed his signature to the 
statement that he had received during the campaign $5,460, 
only, that there was not running in his mind at the very instant 
that he did it, “And I have $10,000 of Thomas F. Ryan’s 
money in my pocket this minute as clear gain”? 

What about the $2,500 from Mr. Schiff? Now, I am not 
at all going to pass over, nor slur, nor fail to meet the very 
merry contention of counsel on behalf of this defendant that 
Mr. Schiff’s contribution was personal to him and that he 
had a right to use it for anything he pleased. The internal 
evidence, aside from any oral evidence, demonstrates the utter 
falsity of that clam. Mr. Schiff himself said that it was for 
his personal campaign, and as evidence of precisely what was 
Mr. Schiff’s intention, you have endorsed on the check, in his 
own handwriting, made afterward but at a time when the 
matter was under investigation and when he was telling the 
counsel for the committee the purpose for which it was given, 
in which he stated that it was for campaign purposes. Do you 
think that Jacob H. Schiff, the head of one of the great houses 
in New York, did not know in the month of July, 1913, when 
he made that indorsement on the face of this check, for 
what he had made his contribution to William Sulzer in the 
previous October ? 

But further, let us see about this claim that Mr. Schiff was 
so touched with William’s infirmities that he was going to help 
him out to the extent of $2,500. What would be the object 
for a man, an honorable man like Jacob H. Schiff, if he were 
going to give William Sulzer a present of $2,500 for his per- 
sonal use, not to give it to him openly, without concealment or 
shame? Would he not have given him a check when Mr. 
Sulzer came in and asked him how much he was going to help 
him for his campaign, Mr. Schiff having congratulated him? 
Do you think that Schiff if he was going to give him $2,500 
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for his personal use, would not say, “I won’t give any thing 
to your campaign; I give you $2,500 for your own purposes’’? 

But if he did not want, if Sulzer did not want, the $2,500 
check floating around so that it would be seen that he had rela- 
tions with Mr, Schiff—I can imagine that the representative 
of the great common people, whose apostle he had so long been 
in Congress, perhaps might feel a little delicacy on the subject 
of having Mr. Schiff’s check for $2,500 with his endorsement 
—if this was for his personal private use, and they wanted to 
keep it secret, then Mr. Schiff would have handed him $2,500 
in bills. Did he do that? This man having come in and said, 
“How much will you let me have?” Schiff having said, “$2,- 
500,” to which the defendant rejoined, “Can’t you do no 
more?”’—if Mr. Schiff had intended to give a personal con- 
tribution for his own benefit, if he meant to make a present to 
him for his own personal benefit, wouldn’t he have handed him 
the bills? 

What was done? “Mr. Schiff, make this payable to Louis 
A. Sarecky.” Who is Sarecky? Sarecky is the man who had 
opened the account in the Mutual Alliance Trust Company, 
and for what? Personal gifts to William Sulzer. Sulzer had 
his account, where his personal matters went, in the Farmers 
Loan and, Trust Company. What did Sarecky have this ac- 
count there for? It was for the purpose of putting into it 
what? The contributions that were made to William Sulzer 
for the campaign, and nothing else. And thereupon, Mr. 
Schiff, having carefully written down the name, the check is 
made to Louis A. Sarecky, and taken over to Sarecky. And 
what did Sarecky do with it? Put it into this account where 
campaign contributions went. What on earth was it doing in 
the Sarecky account, where there were only, aside from Sar- 
ecky’s little personal matters, campaign contributions from 
which the statement was finally made up? Have you any doubt 
on the subject? 

Let us get away from the sham and the pretence that the. 
Schiff check was anything else than a contribution made for 
campaign purposes. Do you think when he came to make his 
false certificate and to certify to the Secretary of State and 
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to all the world that he, the apostle of the plain people, had 
been elected with contributions of only $5,460, that he did not 
know alongside, in his brain, of the fact of Mr. Ryan’s $10,000 
check, that there was the $2,500 check of Jacob H. Schiff, as 
to which he was fully the gainer? For a real friend of the 
common people, hating everything that looks like a trust, I 
must say that he absorbed a reasonable amount of trust money 
for one campaign, when he got $10,000 from Thomas F. Ryan, 
a gentleman popularly supposed to have some connection with 
a trust or two, and $2,500 from Jacob H. Schiff, who is surely 
not entirely removed from trust influences himself. 

So the certificate was false. And so the affidavit that was 
made to it was false. And so he stole the money. 

I am not now discussing the question of perjury. I am 
not going over the law, as my associate, skilled on the criminal 
side of the law, gave it to you here earlier in the trial. We 
stand here on every line and every word of the brief which he 
thus filed here, and I shall not go over it again. 

The certificate was false. The affidavit which he made there 
was false. - Whether or not he can escape prosecution for per- 
jury on the claim that, because it was not required by the stat- 
ute that he should swear to it at all, whether he can escape the 
penitentiary or the State’s prison on that plea, is not here at 
all. When he put his name to the affidavit and swore to it be- 
fore Abraham J. Wolff, he swore to a lie, and he knew that 
he was swearing to a, lie; and whether or not he was guilty of 
legal perjury that would justly-land him in the State’s prison, 
he was guilty of the moral perjury, he was guilty of all the 
blackness of intention, of all the guilty heart that he would or 
could have had, had the oath been required by statute, as he 
believed it was. 

But the first of January comes, and from that moment, says 
his counsel, he is a converted man. Ah, my brothers, there are 
some of us here to whom through the years the question of con- 
version has been very much before our eyes, and yet I cannot 
fail to remind you that.the great Methodist church which 
stands today, as it has stood from the beginning, firm in the 
belief of the necessity of a conversion from sin, before con- 
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version demands repentance. My brother from the 27th sena- 
torial district, when you were standing behind the sacred desk, 
a minister of the gospel, never yet have you permitted to join 
the Church, a man whom you did not believe in your heart had 
repented of his sins. ° 

Oh, but on the first of January, like Saul of Tarsus on his 
way to Damascus, there came a light. Where, before that 
moment, he was in gall of bitterness and bondage of sin, al- 
though prior to that time he had done nothing but serve the 
forces of evil, yet from the first day of January when the light 
came to him, William became a consecrated man and devoted 
himself thenceforth to the service of God and humanity in 
the People’s House. ; 

Oh Saul! Saul! Persecutor of the Saints, but, finally, the 
greatest of the Apostles, what foolishness has been attempted 
through the years because of that sudden conversion of yours 
on the way to Damascus! ‘There is many a man who tries to 
liken himself to Paul when the only likeness is to Saul. 
And even there the likeness is not strong. Saul saw a light, but 
he respected it. He repented of his sins. Saul, having seen the 
light, announced that from that moment he renounced the Devil 
and all his works. He did not thereafter go around trying to 
suborn perjury. When he got together the few Christians in 
the upper chamber, wherever he could get them, to preach the 
Word, after his conversion, he did not whisper to one of them 
that if he was sworn he hoped that he would be easy on him. 
Before he opened the meeting with prayer, he didn’t call one of 
them aside and see if he could send, word to tamper with the 
court that was going to try him. And he finally won a glorious 
martyrdom by sincerity, and not by posing; by honest work, 
not by many professions; by doing the word and not by being a 
rank hypocrite. 

Can you imagine Paul telephoning to Gamaliel that he was 
“the same old Saul,” and “can’t you make it more than $7,- 
500?” 

“Tell your father I’m the same old Bill.” Ah! What a flood 
of light streams from that single bit of evidence, that stands 
here undenied—true. “The same old Bill” who, through the 
years had been rendering Ryan valuable service, while loudly 
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professing to be the enemy of all trust magnates. ‘The same 
old Bill,” who wanted to continue the relation at “the same 
old rate”—$7,500, and “as much more as I can get,” per—yes, 
“the same old Bill” in every way. 

These are the facts. The certificate was false. The affidavit 
was made with all the blackness of heart that could cause a 
man to be guilty of rank perjury. And then he took every dol- 
lar that was thus contributed to him, of which I have given 
you a list, and went to play Wall street, and bought Big Four 
stock. 

Oh, well, our friends say, that is all true; that is all true, and 
it may not have been quite ethical; it was not quite ethical. 
Perhaps it was unmoral, a little unmoral, but still he has been 
elected by the people and you can do nothing. 

Is the election law a joke? Is the statute, for the passage of 
which, and the perfection of which, high-minded men and 
women during the years have come here year after year for 
the purpose of getting it into some kind of shape where, if 
the use of money in elections could not be prevented, it could 
at least be exposed—is all this an idle thing? A law which never 
yet has taken any step backward, where every step that has . 
been taken at all has been in the direction of making it stricter, 
of making it more perfect, so that no one should be able to slip 
through its meshes—is this law now discovered to be a joke? 
Is it only a question of the lighter ethics whether it shall be 
obeyed or not? : 

I read you from Exhibit No. 130 for identification “Sulzer’s 
Short Speeches” : 

“In my opinion, this publicity campaign contribution bill 
is one of the most important matters before the House. It 
is a bill for honest elections to more effectually safeguard the 
elective franchise, and it affects the entire people of this 
country. It concerns the honor of the country. The honest 
people of the land want it passed. All parties should favor 
it. Recent investigations conclusively demonstrate how im- 
portant to all the people of the country is the speedy enact- 
ment of this bill. 

“T have been for years a consistent advocate of this legis- 
lation. I have done all in my power to get a favorable report 


PR OSS Ee EO ee eee 


708 FAMOUS JURY SPEECHES 


from the committee, and I shall do all I can to enact the bill 
into law. Many people believe that if a law were on the 
statute books similar to the provisions of this bill the Repub- 
licans would not have been successful in the election of 1896. 
The Republicans succeeded that year because they raised the 
largest corruption fund in all our history.” 

And then, with a grin, thinking how he was fooling the people, 
he telephoned Ryan “I’m the same old Bill; I would like $7,500, 
and as much more as you can make it.” . 

“Pigmies are pigmies still, though perched on mountain peaks, 
while pyramids are pyramids in vales.” 

My friends have waxed earnest, to say nothing of eloquent, 
to the proposition that, in all the years while there has been 
every effort made to make this law so that it would require to 
be done just what was intended by it, the wisdom of the Legis- 
lature and the Executives who have concurred in the passage of 
this law has been so at fault that today it means nothing. If 
you hold this man guiltless of crime in this connection, at least, 
members of the Senate, have the decency to introduce a bill to 
repeal that portion of the election law known as the corrupt prac- 
tices acts, and have it done quickly and thoroughly. 

It is said by my most learned friend, and it is a labor of love 
to him I know, to say it, that while this does stand in the elec- 
tion law, yet there is no penalty that makes it a crime, and, 
therefore, when this defendant signed this false statement and 
filed it and swore to it, he was not guilty of a crime. 

In the 560th section of the election law, you will find the pro- 
vision which succeeds the various steps of procedure prescribed 
by the statute, how there can be an investigation, and after the 
procedure is thus prescribed down to judgment, follows this lan- 
guage: “If such person or persons,’ and that comprehends a 
candidate, “or committee or committees, have failed to file a 
statement or have filed a false or incomplete statement, and 
such failure to file or such false or incomplete statement was 
due to a wilful intent to defeat the provisions of this article,” 
and is there any doubt on that?—I omit some intervening ver- 
biage not material—‘‘the person or persons, or committee or 
committees proceeded against shall be liable to a fine not exceed- 
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ing $1,000 or imprisonment for not more than one year or 
both.” 

In a previous section the failure to obey the law is continually 
spoken of as a violation of the section, a violation of law and the 
punishment there is prescribed. So that the section does pro- 
vide a punishment for the person who either fails to file a state- 
ment or files-a false statement, and if it provides the punish- 
ment, as it does, of imprisonment or fine, then it is a crime, 
because under the Code definition, that is a crime which is 
punished either by fine or imprisonment. It is not of the 
slightest consequence, in the reading of the section, to the pun- 
ishment of the offender whether there was any preliminary 
proceeding before a judge or not. It is not the proceeding be- 
fore the Supreme Court justice that makes the crime. The 
crime exists when he files the false statement. 

So it stands. It stands unanswered. It stands unanswered 
either in law or in fact here that this man had received contribu- 
tions to the amount stated; that he had filed a false statement 
with respect to them; that he had attached a false oath to it; 
that he had committed larceny of the funds, and it stands that in 
so doing he committed crimes that are punishable by fine or 
imprisonment. 

I pass now to the fourth article, and as I remember, while I 
have not heard all of the arguments of the defendant here, it 
is an article as to which our friends in their argument sang a 
very low song. I purpose to read with your permission, and 
perhaps to your tiring, a few lines from that article. It charges 
the defendant, William Sulzer, then the Governor—the formal 
parts are familiar to you—and while the Frawley committee 
was investigating: “While such committee was conducting such 
investigation and had full authority in the premises, he, the 
said William Sulzer, practiced deceit and fraud and used threats 
and menaces with intent to prevent said committee and the peo- 
ple of the State from procuring the attendance and testimony of 
certain witnesses, to wit: Louis’ A. Sarecky, Frederick L. 
Colwell, Melville B. Fuller, and all other persons, and with in- 
tent to prevent said persons named, and all other persons sever- 
ally, they or many of them having,” and so forth, from giving 
testimony before that committee. 
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The article then is broad enough to allow testimony of such 
attempt as constitutes an infraction of the section, and the testi- 
mony which I note hereafter came in under this article without 
objection, because it was known to be relevant and competent, 
and there was no objection that the article was insufficient to 
‘receive the testimony. 

Now, the law on the subject making this a crime, is this, and 
it is contained in section 814 of the Penal Law: 

“A person who maliciously practices any deceit or fraud, 
or uses any threat, menace or violence, with intent to prevent 
any party to an action or proceeding from obtaining or pro- 
ducing therein any book or paper or other thing which might 
be evidence, or from procuring the attendance or testimony 
of any wittiess thereon, or with intent to prevent any person 
having in his possession any book, paper or other thing which 
might be evidence in such suit or proceeding, or to prevent any 
person being cognizant of any fact material thereto from pro- 
ducing or disclosing the same, is guilty of a misdemeanor.” 

Let me now read the words of the section, leaving out words 
that do not bear directly on the contention here made: 

“Any person who maliciously practices any deceit or fraud 
* * * with intent to prevent any party’ to anvactionor 
proceeding * * * from procuring the attendance or testi- 
mony of any witness * * * is guilty of a misdemeanor.” 

There can be no question that the doings of the Frawley com- 
mittee constituted a proceeding. It was not an action at law to 
recover from William Sulzer $30,000 which he had converted. 
It was a proceeding that would result in the wish on William’s 
part that he had repaid it, but was not an action to recover. It 
was an investigation to discover crime, whether actual or poten- 
tial, precisely as a coroner proceeds for the same purpose. It 
was a proceeding. The committee representing the Legislature 
was a party to the proceeding, as were the People of the State. 

It will be noted in limine that under the section, no consumma- 
tion is required to constitute the crime. All that is required is 
malicious deceit or fraud, with intent to prevent the attendance 
or testimony of any witness. The malicious feature takes care 
of itself. If the intent is shown the law stamps it as malicious, 
just as malicious injury to crops is shown when it is shown 
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that the injury was intentional, and all that can be shown in 
that connection is intention. The word malicious only imports 
an evil intent, as is prescribed in the Penal Law, section 3, sub- 
division 3. 

Whether the testimony was actually prevented is not of the 
slightest consequence. When the deceit is maliciously practiced, 
with the intent to prevent, the crime is complete. 

We come now to the proof. Mr. Morgenthau had contributed 
$1,000 to the defendant on the 5th day of October, 1912. It was 
given to help the defendant in his election, in his canvass. If 
any of you have any question as to the exact correctness of my 
words, you may look at pages 492 and 420 of the record and you 
will find Mr. Morgenthau’s language. 

On the 2d or 3d of September of the present year, 1913, the 
defendant called up Mr. Morgenthau at Port Chester and asked 
the latter if he would come to Albany at once. Mr. Morgenthau 
declined, giving his reason, and thereupon the defendant said, 
“Tf you are going to testify, I hope you will be easy with me,” 
and then added, as Mr. Morgenthau here testified, “He said 
something about that I should treat the affair between us as 
personal,” and the witness added in his testimony here on the 
stand, “I said that I could not.” 

The damning character of the defendant’s request is apparent 
at a glance. He wanted Mr. Morgenthau not to go before the 
committee, or, if he did go, to perjure himself to save him, the 
defendant, from the results of his previous crime in hot report- 
ing the Morgenthau contribution made to him during the cam- 
paign, and thereby he brought himself precisely within the sec- 
tion of the Code and precisely within article 4, here presented 
by the Assembly. 

The Frawley committee was in existence, as it still is, and 
was holding hearings. The defendant deliberately sought to 
prevent that committee from securing Mr. Morgenthau’s testi- 
mony or at least from securing his true testimony and to get the 
latter, Mr. Morgenthau, to perjure himself in his, the defend- 
ant’s interest. But the defendant’s learned counsel urge that 
the transaction was personal, that Mr. Morgenthau’s contribu- 
tion was for personal use; that he asked Mr. Morgenthau to 
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testify only to the truth in the request that he made of him 
to be easy on him and to treat it as personal. 

Do criminals find it necessary to solicit witnesses to tell the 
truth? Is it‘not presumed that they will do.so, particularly if 
they are men of high character, as Mr. Morgenthau is? What 
was there in the character of Mr. Morgenthau that led the 
defendant to believe that he would testify to anything other 
than the truth? And that it was necessary to call him up on 
the telephone to get him to be sure and tell the truth? Did 
he think that, unless thus solicited, the witness would swear 
toalie? Thatis unthinkable. And, mark you, as denominating 
and stamping and sealing the entire transaction, mark what he 
said at the end of the conversation. What he wanted done 
was something that Mr. Morgenthau at once recognized as im- 
proper, and told him that he could not do it. It was not the truth 
he was seeking to have Mr. Morgenthau tell on the stand, be- 
cause, if it had been the truth, Morgenthau would not have said 
he could not do it. It is the fact that he wanted Morgenthau 
to go down, with black perjury on his lips, and testify to save 
this criminal here on South Eagle street. And the only reason 
that Morgenthau said that he could not do it was because he 
at once, instantly, recognized that it was an untruth and a 
rank perjury that the defendant was soliciting him to com- 
mit. 

The testimony of Peck, the Superintendent of Public Works, 
is still more direct. Did your Honors notice that, in all of the 
outburst against Peck, by the learned counsel here yesterday and 
today, they never said a word against Mr. Morgenthau? They 
carefully looked qver the field of witnesses that were convicting 
this defendant here, to see which ones they should attack as un- 
true. ‘They did not dare to come and argue in the face of a 
single member of this Court, that Morgenthau had told an 
untruth here on the stand. Morgenthau, a man of the highest 
ideals, a man of large affairs in the city of New York, a man 
who had just received a certificate of probity and of the highest 
character in-the appointment as Ambassador to the Empire 
of Turkey; they did not dare to say that he had committed 
perjury. But,ah! “Peck, Peck, we must attack Peck.” 

Many of you have known Peck longer than I have. I hold 
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no brief here for the purpose of defending him or his char- 
acter, further than as it is shown by the testimony that he gave 
in this chair. But I know that this man was appointed to high 
and most responsible office in this State by a previous Governor. 
And I know that he was continued in office by the present Gov- 
ernor from the first day of January down, when any moment he 
could have been removed simply upon ipse dixit of the Governor. 
I know that he stands, and the presumption is that he stands, in 
Syracuse, his home, beyond reproach in public or in private life. 
And to the learned counsel I want to say that the attack on Peck 
here was wholly unjustified. It was made on grounds outside of 
the record entirely. It was made on an assumption of which 
there was not a word of proof here; the assumption that some- 
thing had been found wrong in Peck’s department. And it only 
shows the malice that is in the heart of this defendant, that 
tears down any man, no matter whom, if he thinks that he may 
thereby better his own condition or save himself from his just 
condemnation. 

The witness Peck had contributed $500 to the defendant for 
his campaign, handing it to the defendant personally, in bills, at 
Troy, inthe month of October, 1912. He received a letter from 
the Frawley committee, asking him to state what contributions 
he had made, and, somewhere after July 19, 1913, he saw the 
defendant in the executive chamber. He showed to the de- 
fendant the letter he thus received from the Frawley committee, 
and asked him what he, the witness, could do about it. And 
the defendant made what reply? It was not as these gentlemen 
of the press reported it—that is, they did not report it at all. 
The report ran that he said to him, “Forget it.” What the evi- 
dence shows that he actually said is, “Do as I am going to do, 
deny it.” And when Peck, having some regard for his oath, 
said “I suppose I will be on oath,” the defendant said “That 
is nothing; forget it.” 

On the 19th day of July; or soon thereafter, this defendant, 
the Governor of the State of New York, sitting in the chair 
that has been occupied by men of the highest character, and, 
praise God, that from the beginning has never been occupied 
by one suspected of personal dishonesty, until William Sulzer 
came to it, the chair that within the time of my own official life 
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and recollection was occupied by Levi P. Morton, a man who 
would no more do a dishonorable act than he would put his 
right arm in the fire and let it wither; the chair in which next 
sat the brilliant Frank S. Black, than whom no more knightly 
soul ever came to that high office; the chair that from the be- 
ginning has been made sacred by great names of great men, 
men who would have scorned a dishonorable thing as they 
would have shunned a wound; sitting in this chair, the defend- 
ant was guilty of the loathsome crime of subornation of perjury. 
It was left to this year one thousand nine hundred and thirteen, 
this year of wrath, to have in the executive chamber a Governor 
who could so far forget not only decency and official honor, 
but who so forgot the limitations not only of the criminal but 
the moral law, as to ask this great officer of the State under 
him to go on the stand and commit rank perjury to save his 
miserable self from the punishment that he deserved. 

Did Peck tell the truth? Why, there is the easiest way in the 
world to raise an issue; the easiest way in the world, for, if 
Peck did not tell the truth, some witness can come here and 
testify that he did not. In all the attack on Peck the learned 
counsel forgot to have the testimony contradicted. I recall one 
time in the trial of an action how tremendous energies were 
bent to the impeachment of a witness who had testified to a fact, 
but the learned counsel who impeached so devoted their ener- 
gies to that single fact that they forgot entirely to contradict 
the witness whom they impeached. If Peck did not tell the 
truth here, no one knows better than the learned counsel who 
sit at the table of this defendant how to meet it and how to 
beat it, and they know, too, that it is not by vociferous de- 
nunciation of the witness, who was entirely. uncontradicted, 
that they can convince that he told a lie. If at any time—I 
take the liberty of saying—if at any time Mr. Sulzer, this de- 
fendant, sees fit to join issue as to any question of fact with Mr. 
Peck, on the witness stand, in any county of the State, Mr. 
Peck will submit it to the following grand jury to say which 
one has committed perjury, he or this defendant. If there were 
no corroboration whatever, there is not a member of this Court 
that would have the slightest justification for disbelieving Peck ; 
but when you add to Peck’s testimony the fact that he is cor- 
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roborated in the strongest degree by Morgenthau, whom they 
do not dare to contradict or claim is untruthful, by Morgenthau 
to whom he made a similar dishonorable request, you have the 
testimony of Peck utterly uncontradicted and utterly irref- 
ragable. 

There still remains to be considered the testimony of Mr. 
Ryan on this same point. 

It stands here without contradiction of any kind. The de- 
fendant asked him to see Senator Root and have the members 
of this Court solicited to vote in his interest, and to dismiss 
these proceedings. 

Can the learned Presiding Officer of this Court imagine, with 
all the experience that he has, what would become of the law if 
it was to be administered by a direction from one political chief, 
or another? Did this eminent lawyer—I know he must be emi- 
nent, because Exhibit 130 for identification says so, although I 
must say that the remarks of Senator Hinman on the opening 
somewhat shook my faith as to the eminence—did this eminent 
lawyer think that that’ is the way justice is administered in 
this State, and did he think that there was any member of this 
Court, the youngest and least in experience even, who would lis- 
ten, who would so far forget his honor that he would listen for 
an instant to a suggestion from a political leader as to what 
should be done in court here, after he had lifted up his hand in 
the presence of his fellow members of the Court, and sworn 
to well and truly try this defendant upon the evidence? 

Did this man believe, for a single instant, that anything that 
Ryan, or anyone else, could do, would help him in the decision 
of the legal questions arising on this trial? 

Failing in having Ryan see Senator Root, then he wanted him 
to see Mr. Murphy, so as to touch the other political side of the 
house for the same purpose; and then the cringing, miserable 
craven that he was, he said he “would do whatever was right if 
it could be done!” “Whatever was right, if it could be done!” 

God in Heaven! Can anyone deliberately stand in this or any 
court and defend a man who is guilty of that? That is the 
black evidence convicting this defendant under article 4, as to 
which my friends have carefully refrained from making any ar- 
gument whatever. The relevancy of this evidence of Peck and 
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Ryan and Morgenthau, aside from the fact that Morgenthau 
and Peck were solicited not to go there, which makes it direct- 
ly relevant—but the relevancy, aside from that, is most clearly 
set out by Judge Vann, in the case of Nowack against the 
Metropolitan, in 166 New York. 

“Evidence tending to show that a party to an action cal to 
bribe a witness to give false testimony in his favor, although 
collateral to the issues, is competent as an admission by acts 
and conduct that his case is weak and his evidence dishonest. 
It is somewhat like an attempt by a prisoner to escape before 
trial, or to prove a false alibi, or by a merchant to make way 
with his books of account, except that it goes farther than some 
of these instances, for in addition to reflecting on the case, it 
reflects upon the evidence upon that side of the controversy. 
Where it appears that on one side there has been forgery or 
fraud in some material parts of the evidence, and they are dis- 
covered to be the contrivance of a party to the proceeding, it 
affords a presumption against the whole evidence on that side 
of the question, and has the effect of gaining a more ready ad- 
mission to the evidence of the other party. It is not conclusive 
even when believed by the jury, because a party may think he 
has a bad case, when in fact, he has a good one, but it tends 
to discredit his witnesses and to cast doubt upon his position.” 

So, we have it that, upon the testimony of these witnesses, 
article 4, which charges acts done by this defendant since he 
became Governor, which charges him with seeking to prevent 
the committee from getting evidence of certain witnesses named, 
and all other persons, that that article stands proved here, stands 
proved beyond question; and it removes from the consideration 
of the case all argument or doubt on this matter of impeachable 
offenses, or of offenses committed before the-commencement of 
the term being impeachable. 

Here was an act done while he was Governor. It was done 
at the very time that a legislative committee was seeking light 
for the purposes of legislation. The defendant deliberately 
sought to keep these men from going on the stand, from giving 
true testimony before the Frawley committee, and by so doing 
he is proved guilty of the crime set out in article 4. 

And this is the Pharisee, who, ‘pointing to the width of his 
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phylactery in proof of his own virtue, demanded that Stilwell 
resign—Stilwell, who if all the charges against him were true, 
and more, could still have sat at the feet of this man and learned 
crime, even as Saul sat at the feet of Gamaliel and became learn- 
ed in all the wisdom of the ancient Jews. 

No elaboration is here needed, no argument, no comment. 
The thing urged by the defendant stands out in all its detest- 

- able lines. He urged Morgenthau to commit perjury, he urged 
Peck to commit perjury. He declared his own intention to do 
so; and he urged Ryan to tamper with this Court, to the end 
that he might be acquitted, irrespective of his innocence or his 
guilt. 

The honored President of this High Court has passed some- 
thing like thirty-three years on the bench—almost a half cen- 
tury as lawyer and judge together. I wish that he might tell us 
whether in all his career he has ever seen a more plainly proved, 
bald, naked violation of law than this; a more shameful at- 
tempt to prevent a party from procuring the testimony of wit- 
nesses; a more wicked violation of the moral law relating to the 
subject. It proves conclusively the truth of article 4. It removes 
any question as to the act being during the official term. It 
leaves the defendant here stripped naked of any defense at all. 

And over it all croaks hoarse that blackest raven of all the 
crimes connected with the administration of justice—suborna- 
tion of perjury and the declared intention of the defendant him- 
self to commit perjury. Is there anything further required to 
convict this defendant and remove him from his high place, and 
to disqualify him forever from association with law-abiding 
men? 

What I have said with respect to article 4 is true, not so con- 
clusively proved true, but still is proved true and fairly so by a 
fair preponderance of the evidence, as to article 3. That article 
charges the defendant with having sought to prevent Sarecky 
from going before the committee and testifying. And Sarecky 
did not testify. But, the defendant says, it is not proved that the 
defendant gave him, directly gave him, any advice not to ap- 
pear before the committee. It is not proved? What is a deduc- 
tion of fact on which we act every day in courts and ask juries 
to find? Here was this man Sulzer babbling to every man he 
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saw the hopelessly bad law of my brother Marshall’s opinion 
and advising him not to go-before the committee. He had told 
Fuller he wanted him to have Marshall for his attorney. He 
told Ryan that they could not make him appear before the 
committee. He told the same thing to Peck. Is it likely that, 
having thus cackled from one to another, whoever came to him, 
advising him not to go before the committee, is it likely that he 
did not also tell the boy who sat at his side and had during 
many years? If he did, then he is proved guilty under article 3. 

Note the succession of events as to how he rewarded Sarecky 
for not testifying. On the 21st of July Secretary Platt notified 
the Civil Service Commission that Sarecky had resigned the 
position of confidential stenographer as of the 18th of July. On 
the 23d, Hanify wrote to the Hospital Commission requesting a 
suspension of civil service rules for Sarecky. On the 30th of 
July, Hanify wrote to the Civil Service Commission requesting 
exemption of Sarecky from examination, and that Commission 
passed a resolution complying with the request. On July 30th 
Sarecky first appeared before the Frawley committee. On July 
31st Birdseye, secretary of the Civil Service Commission, wrote 
Sulzer, giving a copy of the resolution and asking his approval, 
and on the same day Sulzer approved it. On the 12th day of 
August, Hanify notified the Civil Service Commission of Sar- 
ecky’s appointment. Sarecky had been the confidential stenog- 
rapher to Sulzer from the 15th day of March to July 18th. 
From the 15th of May to July 4th, he was out on the road with 
Hennessy. Then he went back to work in the executive cham- 
ber, and he remained so occupied until his appointment as lay 
deputy in the bureau of deportation on July 18th. 

About the time the committee began its hearings, the latter 
part of June, Sarecky packed up a bundle of papers, and some 
time in July, brought them from Sulzer’s office at 115 Broad- 
way to the executive mansion. 

Hanify was appointed secretary to the State Hospital Com- 
mission on the 10th of July, and shortly before that, and after 
the Frawley committee had begun its hearings, Sarecky saw 
Manify about the position of lay deputy. He had been asking | 
Sulzer about a better position, and suggested the lay deputy job. 

This was in the latter part of May, and he saw Sulzer after 
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he had been subpcenaed before the Frawley committee, although 
he could not say whether he told Sulzer of the subpcena, until 
shown his testimony before the Frawley committee that he had 
told the Governor. 

That is the succession of events and that succession demon- 
strates that this man attempted to keep Sarecky from before the 
committee, and then, Sarecky having failed to testify, that he 
gave him his reward in the shape of a $4,000 place. 

It is fortunate for‘us that in the consideration of the whole 
case we are not met by serious questions of fact—that the judg- 
ment here rendered may never be attacked nor criticised as 
based on wrong conclusions as to facts. 

It surely lightens the labor of both Court and ‘counsel that a 
detailed analysis of the testimony in this long record, with a 
view of determining what is true and what is false, is unneces- 
sary. Every fact claimed on behalf of the managers stands 
before you undisputed and uncontradicted. ‘There is practically 
—nay, more, there is actually—no disputed fact in all the case. 
‘The defense has chosen to rest upon legal questions in the case 
with the single other claim that its chief witness has sworn 
himself a criminal. 

Whatever of satisfaction may come to the learned counsel for 
the defense from the fact that Sarecky has testified that in the 
defendant’s service he committed forgery, shall be theirs to the 
full. Whatever of satisfaction comes from the fact that such 
known forgery has stood not only unrebuked by the defendant 
to the present moment, but rewarded by a place in the public 
service and a salary from the public treasury, shall be ours. 
And it stands as one of the despotic facts\in the case, throwing 
a'powerful sidelight upon the defendant’s construction of public 
duty, that when this boy, after ten years of tutelage in his serv- 
ice, with calculated premeditation, with deliberate intention to 
deceive in his heart, signed in the defendant’s name and uttered 
to the trust company the letter of authority dated “En route,” 
by which he gave to himself the right to dispose of thousands 
of dollars given to the defendant for a specific purpose, and 
upon the faith of which the institution to which it was addressed 
dealt with him as one having authority, that when, to the de- 
fendant’s knowledge, he had done this, he met and has ever 
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since met with nothing but commendation and promotion at the 
defendant’s hands, and is here put forth as the defendant’s chief 
and practically sole witness, worthy of bearing the brunt of the 
defense by which he hopes to save himself from everlasting dis- 
grace. 

What is there in the testimony of this witness Sarecky fa- 
vorable to the defendant, or unfavorable to the prosecution ? 

He swears that he made up this statement of expenses filed, 
but he swears too that the defendant never told him of any of 
the omitted contributions; of Crossman & Seilken’s $2,500, 
of Morgenthau’s $1,000, of Croker’s $2,000, of Ryan’s $10,000, 
and a score of others, more than $25,000 in all; not one of 
these was whispered to the witness by the defendant, who had 
received them all. 

If this be so, and the defendant may not challenge it, then the 
defendant knew beyond cavil, knew beyond cavil, that the boy 
to whom he entrusted the making up of this statement, did not 
know, and could not know, of these thousands of dollars con- 
tributed to the defendant’s campaign, because, aside from the 
givers, their secret was locked in his own breast alone. 

Sarecky testified that he made up the statement as well as he 
could, but, too, that he destroyed every item of evidence in the 
defendant’s office, daily memoranda, checks, check stubs, every- 
thing tending to corroborate his story. He testified in every 
way possible to assist this defendant and to take upon his own 
body the wrongdoing shown here, but he said that the defendant 
signed and swore to the statement of expenses filed with the 
Secretary of State without so much as a glance at, or a word 
about, its contents, and in so swearing he covered himself with 
infamy as a garment. 

Where are the twelve or fifteen books at Eagle street that 
would today enlighten this Court as to all but three or four of 
the contributions that were made to this man? We have shown 
you something like $12,700 checks and $27,000 of cash. Where 
are the books that would show the balance? If this is the 
green tree, what would be the dry? Why, members of the 
Court, do I need to ask you as men of experience that, if these 
managers have been able to wrest from unwilling witnesses 
who have given the testimony here the evidence to the extent 
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that is named, the evidence of contributions, the evidence of law- 
breaking to the amount that has been shown here, what would 
be shown if the defendant would but come on the stand himself, 
or would send over the books that would show the sums that 
were received? He made himself rich by these contributions 
except as he made himself poor by his antics in Wall street. 

Where is Colwell? The learned counsel says that the defend- 
ant offered to produce him here if he should be assured he 
would not be punished under a warrant outstanding for his con- 
tempt of Assembly. The Assembly consists of 150 members 
sitting on the other side of this building. Is there any one here 
who would have the effrontery to stand up in Court, and say, 
“T stand bound that, if Colwell comes into the State, he shall 
not be arrested upon a warrant now outstanding for him?” 
Oh! it is so easy to be brave when there is no danger, and our 
friends are so willing to challenge the good faith of the prosecu- 
tion in wanting Colwell, because they knew he was outside the 
State and we could not get him! Colwell, who knows all about 
the No. 500 account, telephoning to have his bag packed to meet 
the northbound train, saying he was going to Albany to see 
Sulzer; and from that date, so far as this State is concerned, 
he has vanished off the face of the earth. Do you need to be 
told that’ Colwell has been kept out of this jurisdiction of the 
Court by the advice and connivance of this defendant? 

Why was this persistent wish to have cash contributions in- 
stead of checks, except that money has no ear-marks? It 
stands—recurring again to Sarecky’s testimony—that if all that 
this young man has testified to on the stand be true, he assumes: 
responsibility for failure to account for $5,200. The unre- 
ported items that were deposited by him in the Mutual Alliance, 
the total deposits in there being something over $12,000, show 
that he fails to account for $5,200. And it leaves $32,500 un- 
reported and unaccounted for by anybody connected with the 
case. 

I appreciate, members of the Court, that there are many de- 
tails of the evidence into which I could go and upon which I 
could comment, in corroboration of our presentation of the case 
and of the evidence that we have produced here, but time fails. 

Hicks’ Jury Sp.—46 
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In the absence of any contradiction, I decline to go further 
into the testimony, or to make any analysis of it. The evidence 
stands as true. No one accustomed to weighing testimony, no 
one familiar with the trial of cases or the sifting of evidence, 
can doubt for a single minute, no member of this Court has a 
single excuse for having any doubt as to the truth of the evi- 
dence that has been put in here by the managers of this prosecu- 
tion. And so, leaving any further analysis, leaving the various 
points that have been discussed by my associate, with a wealth 
of learning and an earnestness that I can neither have nor hope 
to have, the further consideration of the case is left to you, as 
men familiar with affairs, day by day, as men capable of making 
a correct decision of the case, and it is submitted without any 
possible doubt as to the result that must be reached. 

Oh, members of the Court, an acquittal to this man upon this 
evidence would be a wretched gift indeed. Think of the posi- 
tion in which he would be placed by such a verdict. Dead for- 
ever among honorable men; cut off already by the unanswered 
evidence in this record from ever again striking hands in friend- 
ship with those who devote their lives to lofty purposes. And 
yet, an outcast among men, compelled for a brief time to repre- 
sent the honor and dignity of the Empire State, to meet in of- 
ficial contact those, the latchet of whose shoes he is unworthy to 
loose, by whom henceforth he is abhorred; charged by the Con- 
stitution to see that the laws which he himself has flagrantly 
violated are faithfully executed against others. Think of him, 
think of him—if your imagination can carry you to such lengths 


solemnly considering an application for a pardon for one who 


had been convicted of a violation of the election law as to cor- 
rupt practices. Think of him as this fall issuing a proclamation 
asking the people to come together in thanksgiving for God’s 
mercies to us. Think of him in all the multifarious situations 
requiring not only actual freedom from things criminal, but 
even from any suspicion thereof. Think of him “the same old 
Bill.” 

Knowing full well, appreciating to the utmost, the degrada- 
tion and the disgrace that must come upon thistinhappy man by 
your verdict of guilty, I still beg you not to think that you will 
mitigate his punishment by a judgment of acquittal of the charg- 
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es here proved. It will not be your action that will render him 
infamous for all the future. That future is already his before 
you speak. If he take the wings of the morning and fly to 
the uttermost parts of the earth, the record of his disgrace is 
there before him, to meet and greet and abide with him. If he 
call upon the mountains and the rocks ‘to fall upon and hide 
him, he will still know no respite from the disgrace that hence- 
forth must walk by his side. 

Do not believe that you can lessen his punishment, whatever 
your decision here. All that you can do is to pronounce, in 
form of law, in performance of your solemn duty, the judgment 
that will free the State from the contaminating touch of this 
man from this time forth. 

It is to you alone that the ‘people can look for relief. Much 
has been said on the part of the defendant that he derives his 
title to his great office by election by the people and that you 
may not rightly set aside the choice. Let me remind you that 
the same peoplé who elected him Governor of the State have 
placed in your hands, not simply the authority but the mandate, 
if two-thirds of your number find him guilty of crime unfitting 
him for the exercise of the duties of his office, to remove him. 
And there rests no heavier duty upon this body than that of con- 
victing, upon impeachment, any official proved guilty. Forced 
upon you by no act or wish of your own, the situation requires 
you to do justice and fear not. 

The pen that writes the judgment er this Court will be 
mightier for the weal or for the woe of this State and for all 
the people thereof. than any implement of war ever wielded by 
the arm of man—mightier to us awaiting its record—mightier to 
all the coming ages. If this last and best attempt at self-gov- 
ernment, under which we have rested in security in all the cen- 
tury and.a third of our national life, under which the State has 
been the leader of all the sisterhood that compose the Republic 
—if this shall fail at the point that we may not remove from 
high office men confessedly guilty of crime, then, indeed, are we 
of all men the most miserable. We can transmit our trust as 
guardians of the present, “as the heir of all the ages in the fore- 
most files of time,’ to no successor save the coming generation. 
If that generation come to its inheritance blinded by the ex- 
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ample of corrupt officials unpunished and unrebuked, we are 
near the fall, as we well deserve to be. 

You alone can deliver us: from the body of this death, oh, 
wretched men that we are; you alone can deliver us from the 
body of this death. 

And so we leave this case with all its vast interests, the in- 
terests of all who love the State and are jealous for its honor 
and good fame, in your hands; leave it with all that it means to 
the people and to the future. Words fail me in the contempla- 
tion of all that your decision means. If it ever pleases the Fa- 
ther of us all to guide with His own hand those engaged in the 
performance of a great public duty, may that guidance be 
yours this day, and may the decision here rendered bear sure 
impress that it comes from a wisdom that giveth judgment far 
above the twilight judgments of this world. 


WILLIAM M. IVINS 


OPENING ADDRESS FOR THE PLAINTIFF IN THE BARNES- 


ROOSEVELT Lise, Cask. NEw York Supreme Court, 
SYRACUSE, NEw York, Aprit, 20, 1915 


BIOGRAPHICAL NOTES 


William Mills Ivins was born in Monmouth County, New Jersey, 
on April 22, 1851. After attending Adelphi Academy, Brooklyn, he 
entered Columbia University Law School, from which he was gradu- 
ated in 1873. He was admitted to the bar in the same year, and prac- 
ticed law in New York City until his death. Important public posi- 
tions that he held were the following:—Member of the Board of 
Education, 1882-1885; Chamberlain of New York City, .1885-1889 ; 
Judge Advocate General of New York State, 1886-1888; Special Coun- 
sel to the Public Service Commission, First District, New York State, 
1906-1907; Chairman of the New York City Charter Commission, 
1907-1909. He died on July 23, 1915. 

William Barnes was born in Albany, New York, on November 17, 
1866. After being graduated from Harvard College in 1888, he be- 
came proprietor of the Albany Journal of which he is still the pub- 
lisher. He was a member of the Republican State Committee from 
1892 to 1914, and its Chairman from 1911 to 1914. From 1912 to 
1916, he was a member of the Republican National Committee; and 
in 1915, he was a member of the New York Constitutional Conven- 
tion. He was United States Surveyor Ge See at Albany, from 
1899 to 1911. 

Theodore Roosevelt was born in New York City, on October 27, 
1858. He was graduated from. Harvard College in 1880, was a mem- 
ber of the New York Legislature from 1882 to 1884, was United 
States Civil Service Commissioner from 1889 to 1895, president of the 
Police Board of New York City from 1895 to 1897, and Assistant 
Secretary of the Navy from 1897 to 1898. After participating in the 
Spanish-American War, he was Governor of New York from 1899 to 
1900. Wlected Vice-President of the United States for the term 1901— 
1905, he succeeded to the Presidency on the death of William Mc- 
Kinley, September 14, 1901,-and on November 4, 1904, he was elected 
President for the term 1905-1909. In 1909 and 1910, he went on a 
hunting trip in Africa, and in 1912 he was the candidate of the 
Progressive Party for President. He died on January 6, 1918. 


STATEMENT OF FACTS 


On July 22, 1914, from his home at Oyster Bay, Ex-President Theo- 
dore Roosevelt gave to the reporters for publication in the news- 
papers, the statement which is reprinted in full in Mr. Ivins’ ad- 
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dress. On the next day, July 23, 1914, Mr. Barnes’ attorneys served a 
summons and complaint on Mr. Roosevelt, alleging that the state- 
ment was a libel upon Mr. Barnes, and that he had been damaged 
thereby in the sum of $50,000. On August 31st, issue was joined by 
service of an answer. An amended complaint and an answer were 
subsequently served on September 21 and October 10, respectively. 
An application that the trial be held elsewhere than in Albany Coun- 
ty, where Barnes lived and had great influence, was denied by the 
Supreme Court (87 Miscel. 55); but on appeal, the Appellate Division 
changed the venue to Onondaga County (164 App. Div. 540). 

The case was tried before Judge William S. Andrews and a jury in 
the Trial Term of the Supreme Court at Syracuse, New York, from 
April 19 to May 22, 1915. The attorneys for the Plaintiff were Ivins, 
Wolff and Hoguet; and for the Defendant, Bowers and Sands and 
William H., Van Benschoten. The jury brought in a verdict for the 
Defendant, and it was adjudged that he recover from the Plaintiff 
costs in the sum of $1,442.50. 


MR. IVINS’ OPENING ADDRESS 


If your Honor please, gentlemen of the jury: 

This, as you understand is an action for libel. The plain- 
tiff in this case is William Barnes, of Albany. The defendant 
in the case is Theodore Roosevelt, of the United States. 

An action for libel has some peculiarities. I believe that 
when the time comes, the Court will charge you that a man’s 
right to his reputation, to: his good name, to his repute, to his 
honor, and to his mental comfort, are all in the nature of prop- 
erty. A violation of that right is a violation of a property right, 
in some respects precisely like the violation of any other prop- 
erty right whatever. It so happens that the law of libel and the 
law of malicious prosecution have in them remnants of very 
ancient law, remnants of the law as it prevailed at a time when 
the rights of society were maintained through the pursuit by the 
individtial of his individual rights, and when the right of soci- 
ety was maintained through the right of the jury to impose 
punitive damages upon the offender, as well as damages which 
are purely compensatory for the injury which he may have sus- 
tained. In this respect, the law of libel and the law of malicious 
prosecution are survivals from a long past, with the result that 
some confusion has been brought into the law because of the 
dual quality of the jury in its capacity on the one hand to make 
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compensation for the injury to the proprietary rights of the 
plaintiff, and on the other hand to find punitive damages be- 
cause of the injury to society at large, and as a lesson, as a 
means for the prevention of the repetition of precisely such 
matters. 

It is not my province, and probably I may not, with propriety, 
dwell upon the phases of the law, because that will all be ex- 
plained to you by the Court at the proper time in its charge 
as it is requested to charge by both parties after the charge shall 
be made in the first instance. The scope and function of an 
opening is, in reality, in the discussion of the merits of the con- 
troversy. It is not, in the first instance, a discussion of the evi- 
dence, because there is no evidence before you. It is a discus- 
sion of what is purposed to be proved. It is a means for pre-— 
paring your minds for the reception of the testimony as it may 
be offered by both sides, in order that when the testimony itself 
is offered, you may understand clearly, precisely to what that 
testimony refers and what the measure and purpose of the testi- 
mony are. 

I need not, at this precise moment, dwell upon the question 
of what a libel is, or how serious a libelous statement may be. 
I may say, in passing, that a statement may be so libelous that 
it may make it impossible for you or me to live with ourselves 
in a state of self-respect in the community where respect for us 
has been sacrificed or destroyed because of the action of an- 
other. 

One of the first things that you have to consider in order to 


"approach properly the trial of a case of this kind is the occa- 


sion out of which the alleged libelous matter arose. If the oc- 
casion itself be not understood, the several questions upon which 
you may be charged, and which you may or may not have to de- 
termine, will be left indefinite, vague, and lacking in clarity. It 
is possible that a libel might arise between two business men or 
between two men in their social relations, growing out of a sim- 
ple animosity. It is possible that a libel might arise between two 
men in their public relations, growing out of an animosity after 
a term of friendship and in which either both parties might have 
been parties to a feeling of animosity, or only one party might 
have been a party to such feeling. : 
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The occasion on which this particular libel in question arose 
was antecedent to the primary elections in this State last fall. 
‘That was the occasion. Who were the parties? On the one 
hand, the defendant. He had been a member of the Assembly 
of this State during the early eighties. He had promptly there- 
after and during that time, become a prominent author and al- 
ready had begun to exercise a tremendous influence upon ‘public 
opinion, an influence upon public opinion larger than that of any 
individual or single newspaper in the United States whatever, 
because his influence was expressed by the entire press of the 
country. He had already, as a young man and before the be- 
ginning of the nineties, established a reputation as one of our 
foremost authors and one of our foremost historians. His 
next appearance in public life was as one of the Civil Service 
Commissioners at Washington. From that office, he ‘passed to 
the office of Police Commissioner in the City of New York. 
From that office, he passed to the office of Assistant Secre- 
tary of the Navy. From that, he passed to the Governorship 
of the State, and from that to the Presidency of the United 
States. He held that office for practically two full terms, ac- 
cording to the spirit, as he himself expressed it, if not to the 
letter of the law, for two full terms. 

During all of this time, he continued to be active with his 
fluent and his very eloquent pen, and became probably the great- 
est arbiter of opinion in this country who has been known in its 
history. As a young man, he had been graduated from Harvard 
College, and with the proper American spirit, when barely 
graduated from college, he entered public life and went to the 
Assembly. 

While he was still at college, the plaintiff in this case was at 
school and preparing for admission to the same college. ‘There 
was some seven or eight years’ difference in their time of gradu- 
ation. They were both brought up and trained in the same col- 
legiate and educational atmosphere. ‘They were both brought 
up and trained practically by the same professors and in the 
same spirit of Americanism and ° public duty. When, in turn, 
the plaintiff graduated from college, instead of entering public 
life through the taking of public office—because he has never 
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held a public office to which-a salary was attached, except that 
to which he was appointed by Mr. McKinley, and reappointed 
by Mr. Roosevelt—the plaintiff began his career as a newspaper 
man by investing the patrimony of his grandfather in the re- 
purchase of a newspaper known as he Albany Evening 
Journal, which had, at one time, been a patrimonial ‘possession’ 
and which had been an organ of influence in the Republican 
politics of the State, and particularly during the time of our 
greatest struggle and our greatest trial for the preservation of 
the Union, and the years immediately antecedent to that time. 

So we find these two young gentlemen engaged in public life, 
both as men occupied in the expression of public opinion, one 
occupied in offices from what I may call the freshman class in 
the Assembly to the post-graduate class in the highest honors 
‘ nationally throughout the world, in the Presidency. It will be 
developed in the course of this trial that these two gentlemen 
worked together harmoniously in ‘politics, both as members of 
the Republican party and for the achievement of the ends and 
policies of the Republican party until the year 1910. At that 
time, their interests began to diverge. It is not necessary for me 
now to take up the history of that divergence. They diverged 
more and more widely after the gubernatorial campaign of 1910 
until 1912. At the time that Mr. Roosevelt, the defendant, was 
Governor of this State, Mr. Barnes, the plaintiff, was the so- 
called executive secretary of the Republican State Committee. 
It is alleged in the libel—that is to say, in the publication of 
which we complain, and it is also alleged in the answer, that 
he was at that time the dominant power in.the Republican 
‘party. ‘That may or may not become an issue in this case, ac- 
cording to the determination of the Court in the admission or 
rejection of such evidence as may be proffered by either side to 
this controversy. 

In 1906, the plaintiff, Mr. Barnes—it might possibly have 
been 1907—ceased to be executive chairman. He continued to 
be a member of the Republican State Committee, representing 
his particular congressional district, of which the County of Al- 
bany was the largest and most populous county. In 1910, the | 
question arose as to who would dominate or control the conven- 
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tion of that year for the nomination for the governorship. The 
controversy between these two gentlemen then began to develop. 
The result, as it will have to appear as part of the history of this 
entire story, was that Mr. Roosevelt, the defendant, secured 
control of the party during the election of 1910 and nominated 
Mr. Stimson—or secured the nomination of Mr. Stimson—or 
Mr. Stimson was nominated with or without such procurement, 
for the office of Governor. The plaintiff had sought to pro- 
cure the success of the nomination of Mr. Wadsworth for the 
office of Governor. In that election, the Republican party 
failed, and since then—that is to say, since the 1st of January, 
1911, the Republican party has, until the Ist of January of this 
year, been out of power. And the Democratic party has been 
in power in the State, and the executive office for six years 
has been occupied by Governor Dix, Governor Sulzer and Gov- ° 
ernor Glynn. The relation of all this will become apparent to 
you at once when I read the publication ef which complaint is 
made. 

In 1912 there was a national election, an election for the 
Presidency. Without going into the details of the matter, Mr. 
Roosevelt ultimately became a Candidate for.the nomination at 
the hands of the Republican party ; and not having received that 
nomination, he accepted the nomination from a newly created 
or voluntarily arisen party which was known as the Progres- 
sive Party, with the historical result that is known to all of you, 
of the great contest between Mr. Wilson, Mr. Roosevelt and 
Mr. Taft, in which election Mr. Roosevelt’s popularity in this 
country was so great that he did the altogether unexpected and 
unprecedented thing of securing at the hands of the people 
somewhat more than four millions of votes—from a party there- 
tofore entirely unknown, upon a ‘platform theretofore unpro- 
mulgated, and based entirely upon the belief of those four 
millions of people in his strength, his ability, his integrity, his 
intelligence and the desirability of having him for the President 
of the United States. 

The controversy over the nomination in the Republican con- 
vention became acute. Mr. Barnes, the plaintiff, was a party 
to that controversy. He, as the Republican member of the Na- 
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tional Committee, sat in that.convention and occupied the office 
of chairman of the Advisory Committee. In this case, so far as 
concerns the question of punitive damages, as distinguished from 
the question of compensatory damages, there may arise the 
question as to whether or not the defendant was guilty of pur- 
poseful, deliberate, and actual malice in his attack upon the 
plaintiff. If that become an issue, under the rulings of the 
Court, the evidence to that effect will be produced, and that 
will contain the record of Mr. Roosevelt’s expressions with re- 
gard to the plaintiff in this case from a time slightly antecedent 
to 1912 until July of 1914, and it may result in the necessity of 
our offering in evidence Mr. Roosevelt’s expressions to the pub- 
lic after this particular publication, not for the purpose of en- 
hancing compensatory damages, because that the law does not 
allow, such new publication being subject-matter for a new suit, 
but as evidence of malice on the ‘part of the defendant. In 
the meantime, the law of this State had been materially changed. 
In 1910, as will appear from the evidence in this case, before 
we have concluded, Mr. Barnes, disagreeing with Mr. Roose- 
velt, voluntarily retired from the Republican State Committee. 
Later on, as will appear, he was invited to take the chairmanship 
of that State Committee, which chairmanship by this time had 
come to be an office recognized by statute, and which resulted 
in creating a formal, deliberate, legally recognized party leader- 
ship, as distinguished from party leadership as the same had 
been known during the earlier years, concerning which this 
controversy has an interest. ‘That is to say, the situation with 
regard to the leadership was changed from that of unofficial to 
official. Mr. Barnes, therefore, stands in the position of a man 
whose leadership in politics is involved during a time when there 
was no legally recognized leadership, on the one hand, and the 
time, on the other hand, when there was a legally recognized 
leadership, and upon which leadership certain duties were im- 
posed, as known to and practiced in all of the parties of the State 
under the terms of the statute. Mr. Barnes’ official relation or 
position was, by virtue of the publication which I am going to 
read to you, attacked and brought, as we contend, into contempt 
and dishonor, quite as much as his position as an individual—a 
simple, plain citizen in the community. 
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Before the official primaries were held last summer or fall, 
the question arose in all parties as to who was the preferential 
candidate for the nomination. ‘The Progressives discussed dif- 
ferent possible nominees, the Democrats did the same, and the 
Republicans did the same. ‘The result of this was that finally 
Mr. Roosevelt, who occupied no official relation to his party, 
and was, therefore and thereby, in quite a different position 
from Mr. Barnes, who did occupy an official relation and who 
had a distinct and official duty—Mr. Roosevelt announced him- 
self in favor of the nomination by the Progressives and urged 
the nomination by the Republicans, of Senator Harvey Hinman. 
As we shall show to you, Mr. Roosevelt called upon any nom- 
inee whatever of the Progressive party and the Republican par- 
ty, to disavow and disregard the existence of, and declare his 
opposition to, the official leader of the Republican party in this 
State; and finally, as we shall show you at the proper time, 
which will be on our rebuttal, if not on the direct, Mr. Hinman 
declared his independence of, and his final and formal ee 
tion to, Mr. Barnes. 

In consequence of this, on the 23rd of July, 1914, ihe defend- 
ant, Mr. Roosevelt, prepared, or caused the preparation of, a 
statement, and then caused the giving out for publication and 
secured the publication of, a statement which I will now read to 
you, and which is precisely the subject-matter of our complaint. , 
The question fundamentally, the elementary question which is 
going to arise with you will be this: Are the assertions and 
allegations contained in this statement true or are they false? 
If the statements be true, the plaintiff has no standing in court, 
because the truth is never libelous. On the other hand, if the 
statements be false, the Court will charge you with regard to 
the extent, character, and meaning, of the law with regard to 
the question of damages, compensatory or vindictive; that if 
a statement be libelous in fact, libelous on its face, and the 
truth of it be not proved in detail, substantially, in whole or in 
part, that then it will be your duty, the evidence being before 
you, to pass merely upon the question of damages. So the mat-_ 
ter which you as a jury will have to determine under the rul- 
ings of the Court as to the admissibility of the evidence, will be 
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purely and simply the question of the truth or the falsity of the 
statement which Mr. Roosevelt then made. 

Now that statement is-as follows, and you will follow me, 
Mr. Bowers, as I read it, because I propose to read the state- 
ment as a whole. 

“TI rejoice at the statement of Mr. Hinman. In this cam- 
paign I have a duty to the Progressives of the nation and a 
duty also to the State of New York. In national politics, in so 
far as I am able, I shall endeavor to strive for the success of 
the ‘principles embodied in the Progressive national platform. 
Therefore I shall oppose the policies of the present administra- 
tion, which I regard as deeply injurious alike to the honor and 
the interest of the American people. 

“But in this state the prime duty is a good citizen’s movement, 
a union movement to save the state from the bi-partisan con- 
trol of Messrs, Barnes and Murphy, precisely like the good 
citizen’s movement last year, when by union the city was saved 
from the domination of Mr. Murphy. I hope with all my heart 
that all independent citizens, whether Progressive, Republican 
or Democrats in their national affiliations, will stand shoulder to 
shoulder for clean non-partisan government in Be state at 
large this fall.” 

It is my opinion (and I have not finally made complaint of so 
much of this publication) that this part of the publication was 
within the right of the defendant as a plain citizen, like you or 
me, and like anybody else, of fair comment, fair criticism, and 
fair suggestion as to what the interest and welfare of the state 
were and as to how the campaign should be conducted. In re- 
spect to that we have no quarrel with it. He proceeds, how- 
ever: 

“In New York State we see at its worst the development of 
the system of bipartisan boss rule. The outcome of this sys- 
tem is necessarily that invisible government which the Progres- 
sive party was in large part founded to oppose. 

“Tt is impossible to secure the economic, social and industrial 
reforms to which we are pledged until this invisible govern- 
ment of the party bosses working through the alliance between 
crooked business and icrooked politics is rooted out of our gov- 
ernmental system. 
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“In New York State the two political machines are completely 
dominated, the one by Mr. Barnes, the other by Mr. Murphy. 
The state government is rotten throughout in almost all its 
departments, and this is directly due to the dominance in politics 
of Mr. Murphy and his sub-bosses, acting through such entirely 
subservient agents as Governors Dix and Glynn, aided and 
abetted when necessary by Mr. Barnes and the sub-bosses of 
Mr. Barnes. 

“Mr. Murphy and Mr. Barnes are of exactly the same moral 
and political type. Not one shadow of good comes from the 
substituting of one for the other in the control of our govern- 
ment. Not one shadow of good comes from perpetuating a 
governmental see-saw, with first one of them and then the other 
at the upper end of the plank, while the function of the people 
of the state is limited to serving as the trestle across which the 
plank is laid. 

“The interests of Mr. Barnes and Mr. Murphy are funda- 
mentally identical, and when the issue between popular rights 
and corrupt and machine ruled government is clearly drawn 
the two bosses will always be found fighting on the same side 
openly or covertly, giving one another such support as can 
with safety be rendered. These bosses do not hold public office 
themselves. They act through the holders of public office 
whom they control. Yet they form the all-powerful invisible 
government which is responsible for the maladministration and 
corruption in the public offices of the state. By means of elect- 
ing officers whose negatively good personal character offers 
little surface ground for attack and whose fundamental weak- 
ness or insincerity and double dealing renders them fit instru- 
ments through whom the machine masters can work, these ma- 
chine masters secure the appointment to offices of these evil 
men, whose activities so deeply taint and discredit our whole 
governmental system. The election of the man who is the 
agent of the boss is equally detrimental to the public interest, 
whether he be Mr. Dix, Mr. Glynn or Mr. McCall on the one 
side, or Mr. Whitman or Mr. Wadsworth on the other. 

“T ask the plain people to take note of the fact that the news- 
papers which nominally oppose the bosses between elections, 
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but which usually support the candidates of. the bosses at elec- 
tions, are at the moment engaged in supporting Mr. Whitman in 
the interest of Mr. Barnes exactly as four years ago they sup- 
ported Mr. Dix in the interest of Mr. Murphy; these news- 
papers did the work of one boss four years ago and they are 
doing the work of the other boss today. 

“It is idle for a man to pretend that he is against machine 
politics unless he will, with straightforward good faith, openly 
and by name attack Mr. Barnes and Mr. Murphy and pledge 
himself to do all he can to eliminate them from the control of 
political affairs, and in destroying them to destroy the system 
which renders possible stich pernicious activities as theirs. And 
Mr. Hinman, with the courage which one would expect from 
his record and from his high and fine character, has come 
forward and rendered this service. 

“Surely the time is ripe when all good citizens, no matter 
what their party affiliations, should join together in support of 
a ticket the success of which would mean the overthrow of 
both Mr. Barnes and Mr. Murphy, the elimination of bipartisan 
boss rule from the political system of the state and the installa- 
tion into the public service of the state of men selected or ap- 
pointed solely on the ground of their honesty, their courage, 
and their efficiency for the particular work they have to do. If 
the political conditions in New York were such as they are in 
California then our public need could best be met by rallying 
behind such a man as Hiram Johnson and supporting hiny and 
his associates; but in New York the two strongest parties nu- 
merically are both in such shape that the rank and file are tied 
hand and foot by the bosses. We Progressives are pledged to 
work disinterestedly for the good of the whole people, and it 
seems to me that in this state this fall our clear duty is to en- 
deavor to unite with the honest rank and file of the old parties 
for the overthrow of the two corrupt and boss-ruled machines 
that disgrace the political life of New York State. I would 
personally prefer that the ticket nominated for the purpose we 
have in view this fall should contain the names of the repre- 
sentatives of the various political parties. I trust that the 
Progressive party at its primaries will take the same view. The 


736 FAMOUS JURY SPEECHES 


essential thing is that the men nominated shall be men of the 
highest character and of proved efficiency, men whose entire 
records will bear the closest inspection and who have the in- 
domitable will necessary to do the work that must be done at 
Albany if the honest people of this state are to come to their 
own. Mr. Hinman is such a man.” 

Now, you will notice that in this publication, Mr. Roosevelt 
is speaking for the Progressive party of the nation, is speaking 
to the nation, is not speaking alone for the State of New York, 
but that in speaking to the nation and for the State of New 
York, he saw fit to invite a personal attack upon Mr. Barnes and 
upon Mr. Murphy, to charge them with being dominant in re- 
spect to parties, to charge them with being in collusion to secure 
the government of the state in the interest, or at least through 
crooked politics, in the interests of crooked business; that the 
charge of corruption individually is made with distinction, with 
definition, with clarity. 

The history of libel in this state is an extremely interesting 
one, and goes back to the time when a somewhat similar pub- 
lication was made during the heat of the Jeffersonian contest 
way back in 1808, in the icase of Governor Morgan Lewis, and 
from that time until now there come the great historic ques- 
tions, all of which will undoubtedly come up for discussion in 
respect to their bearing upon the admissibility of the testimony 
in this case, and the meaning to be attributed to this article 
not only, but of the extent of the responsibility of the defend- 
ant for the publication of such an article. Having written it 
and having done it with that mastery of English which charac- 
terizes him and which for years has made me respect him as a 
historian and as a writer of one of the best contributions to 
American history, his book on “Winning of the West,” the 
same character, the same thought, the same calculation was put 
together with the result of his political experience, more or less 
controlled and influenced by the psychology and the atmosphere 
of his defeat for the highest office of the nation two years be- 
fore; it was formulated and put in this shape and by him, ei- 
ther personally or his representative, caused to be handed to the 
newspapers for publication. That article was published in its 
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entirety, in communities outside of the State of New York, in 
places to which Mr. Barnes had no political relation and bore 
no political duty. 

It was published from Boston to Oregon and California. I 
have and shall put in evidence a file of newspapers, somewhere 
between fifty or sixty of them, because that seems to me as 
far as it is necessary for me to go, containing those publica- 
tions. I shall then ‘prove, and I shall do that through a stipula- 
tion between the learned counsel and myself, the circulation 
of those newspapers, and will make it clear to you that through 
his control of publicity and his influence over public opinion, 
Mr. Roosevelt was able to secure for the expression of his 
opinion a wider field and scope than could have been secured 
by any single individual newspaper in the world, either now 
existing or heretofore known, and that circulation amounted to 
some 2,600,000. The assumption is that those newspapers were 
read by at least 2,600,000 ‘people, unless it be that more than a 
single member of a family may have read it, in such cases it 
was read by a vastly greater number. And it is not beyond the 
assumption that it was read by everyone who was sufficiently 


‘interested in Mr. Roosevelt, the four million odd people who 


had cast their votes for him for president two years previously. 
And the consequence is that we have before us a publication 
which the Court has held, as I understand it, to be libelous per 
se, as incident to the Court’s declination yesterday to dismiss the 
complaint for failure to show a cause of action. And that mat- 
ter, so libelous per se, was directly by publication and indirectly 
by suggestion, which follows publication and reading, instilled 
into the minds of millions of people in the United States by the 
most ‘powerful and potent intellectual factor then existing 
in the United States, seeking an attack upon and the political 
destruction of the plaintiff in this action. Whatever had been 
said or done prior to that time by Mr. Roosevelt had been dis- 
regarded. When this was done, it is inconceivable that any 
man could have lived under it, could have lived under his own 
roof, in the atmosphere of a remnant of self respect, and in 
touch in the community with his fellow citizens, unless he did 
that which the law offered him the opportunity to do not only, 
Hicks’ Jury Sp._47 
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but which it was conceived, the law compelled him to do, name- 
ly, to say, “Sir, you have made these charges, there is a law in 
this land, unless the citizens themselves enforce the law, the law 
itself will die, it will die through misuse, through disuse.” 

So, in order that the defendant in his case might have the 
opportunity to prove in whole or in part, the matters which he 
here charged, we invited him to come before a Court of Jus- 
tice, a Judge and twelve men, and demonstrate that the effort 
to ruin the political influence and destroy the private character 
of a citizen, was not only done justly and in good cause, but was 
done by him truthfully, and so he is now here before you at our 
petition, given an opportunity of proving to your satisfaction 
his own truthfulness in respect of the use and his own ability 
in an attempt at the destruction of a character and of a per- 
sonality. 

Now, an answer has been put in in this case. A motion was 
made yesterday to dismiss. ‘The contention was made that 
there was no direct charge of corruption against Mr. Barnes or 
Mr. Murphy, that they were symbols, that any other names _ 
might have done just as well; that is to say, they were prac- 
tically algebraic terms used, and such being the case, the plead- 
ings ought to have been drawn in a different way, so as to show 
that this particular document had application to them, and to 
them under ‘certain circumstances and not to others. 

And the motion was made and denied by the Court, and we 
now go to the trial of the case. In the trial of the case, as I 
have said, my first duty will be to prove the issue of the libel, 
to prove its publication, the number of newspapers in which it 
was published, to prove its circulation and then, under the law 
of libel, of being defamatory on its face, the publication being 
defamatory on its face, our burden of proof is sustained and 
we are compelled to go no further. As I understand certain 
decisions in the case, we would not even be permitted to go 
farther because of the fact that the malice is assumed by the 
publication itself, if the ‘publication be one which is libelous 
in fact and upon its face. We therefore are under no obliga- 
tion to make any original defense as against this charge, with 
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regard to the question of falsity, or with regard to the malice, 
or with regard to the intent of the defendant, hut the defend- 
ant may prove his defenses, and in proof of his defenses, it 
may be under the charge of the Court—that I am not prepared 
to discuss with you—that the burden of the proof will be shift- 
ed; and in that event we shall have to meet the burden of 
proof in regard to the specific defenses set up in the answer. 

Now, in as much as I shall have no other opportunity to 
open to you in regard to these defenses, and that you may un- 
derstand what they are and what we may have to meet, I will 
summarize in as few words as possible what they are. 

In the first place, Mr. Roosevelt admits by his answer in this 
action that on the 22nd day of July, 1914, the defendant at 
Oyster Bay, Nassau County, State of New York, where he 
resides, believing that it would be published in certain news- 
papers, printed and published in the City of New York and 
elsewhere in the State of New York and elsewhere in the United 
States, gave a statement to certain newspaper reporters, a true 
copy of which is hereto annexed, marked Exhibit “I,” and that 
is the’paper which I have just read to you. Having made that 
admission he sets out for his first defense “that prior to and 
in the year 1898,” that is to say, prior to his own occupancy of 
the Governorship of this state, “upon information and belief”— 

The Court. Mr. Ivins, is it worth while going into detail, 
into that— 

Mr. Ivins. 1 am not going into any detail if your Honor 
please. 

Mr. Bowers. 1 was going to submit to your Honor it was 
rather unusual to take up the defense that is to be made in the 
case. 

The Court. I think Mr. Ivins may do that, only I would not 
go through that in great detail. 

Mr. Ivins. I do not propose to do it in great detail. 

In the first defense he sets out matters which may be called 
matter in justification, and in that he alleges certain events of 
political history, and then in general terms realleges the gen- 
eral statement made in the article from which I have read. 
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He then raises the question of the relation of the defendant to 
the passage of the franchise tax law in 1899, and that the de- 
fendant— 

The Court. The difficulty of this, Mr. Ivins, is, this, that I 
have as yet made no ruling as to what defenses are admissible. 
I don’t know. In my own mind some of these defenses may 
be properly pleaded, some may be admissible, some may not, I 
cannot tell. You may be discussing matters that will not get- 
before the jury. 

Mr. Ivins. I will not discuss them. The first defense is in 
justification, and sets out eight specific defenses alleged in sub- 
stantiation of the matter contained in the article complained of. 

The second defense is a partial defense and repeats certain 
matters in the first defense. 

The third defense is a partial defense and alleges informa- 
tion received by him from the publication of the Evening 
Journal itself. 

The fourth defense is a defense of good faith, fair comment 
and criticism, and the defense of privilege, and that is accom- 
panied by certain exhibits which will be offered in evidence 
here. 

On the suggestion of the judge, and in as much as it is not 
yet determined which of these defenses are good and under 
which any evidence may be offered, and in as much as it is 
certain that I shall object to the offering of evidence under most 
all of these defenses, it is unnecessary for me to dwell upon 
that situation. I have stated our case. 

To go back for a moment and then to finish: the action is an 
action between man and man, you are called upon to decide 
between man and man, under the charge of the Court, with 
regard to the defamatory character of this publication, as to 
what, if any, injury was done. In doing so, you are called 
upon to consider what is in the whole social atmosphere, and in 
your own minds the nature and the value of the reputation, 
the extent which a man may suffer through an attack upon 
his reputation. The thing that we are protected against in this 
country, the things that we are guaranteed in this country, are 
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the rights of life, liberty, freedom of speech, property; and 
character is a property like other properties. 

By a mere coincidence, it happens that this trial was begun 
yesterday on the 140th anniversary of that battle, when the shot 
of the embattled farmer was heard around the world in aid and 
support of the principle of the right of the individual, his life, 
his liberty, his happiness, his freedom of speech, his property, 
and the good will of his neighbor. We have come into Court 
under and in accordance with the American principle which 
calls us here, not only as a duty to ourselves, but as a duty to 
society, to make a man who sees fit through his great power to 
regard himself as the director, the arbiter of the morals of the 
nation, to substantiate by proof what he has seen fit to say be- 
cause of the immensity of his reputation, and the tremendous- 
ness of his influence on the public mind. 
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MR. VAN BENSCHOTEN’S OPENING ADDRESS 


If the Court please, and Gentlemen of the Jury: You have 
just listened to one of New York’s best. I shall not attempt 
to instruct you as to the law nor to go into the complicated 
questions of pleadings. 

My early training was behind the tail of a plough in this 
part of the State, and those early characteristics which devel- 
oped in a lad under such circumstances are never entirely wiped 
away by life in the great metropolis. So, as I come before you 
at this time to present to the best of my ability, the defendant’s 
cause and his defence, I shall aim to talk with you in a simple, 
plain and businesslike way concerning the facts in the case; 
the questions of fact will be given to you by the Court for your 
determination. The honored Court will determine and advise 
you as to the questions of law. 

Before taking up the direct presentation of the defense I 
cannot refrain from referring to one or two of the closing state- 
ments of counsel. He called your attention to the fact that 
yesterday was the anniversary of a day which is well known 
in the hearts of the American people, the Battle of Lexington 
between the English and the American colonists. If my recol- 
lection of history is right, that fight was caused because of 
corrupt government in far away England, bearing down upon 
the oppressed American colonies, and the colonists were fight- 
ing for their political liberty and freedom. 
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Another statement shows the interesting attitude of plain- 
tiffs counsel. He turns, counsel does, to the defendant and 
says: “We have brought you here to prove your facts,” and 
yet a moment afterwards he said, partially to the Court, par- 


tially to you gentlemen: ‘When the evidence of these facts 


is offered, I shall object.” 

There is one other matter, and then I will take up my di- 
rect statement. You will recall, for I shall never forget it 
and I take it you will not, the statement of counsel that this de- 
fendant, a citizen of this State all his life, had no duty with 
regard to honest and decent government and with regard to 
the primaries and elections of 1914, while this plaintiff, the 


head and leader of the Republican party, consisting of course 


of only a portion of the citizens of this State, had a great duty. 
Now, I stand before you, an organization man of one of the 
larger political parties, but I say to you I never expected to 
hear a citizen of this State, especially in a court of justice, 
declare to a jury that a citizen of our great Empire State had 
no duty to his fellow citizens, to himself, to his children, to his 
manhood, to stand up and speak out for good government, but 
that the leader of a portion of the citizens in behalf of a po- 
litical party organization, had such a duty. I am ready to leave 
that question with you. But, gentlemen, that statement of coun- 
sel is just this case in a nutshell. The plaintiff stands above all 
things else for political power, machines and bosses. The de- 
fendant stands for the rights of the citizens, the welfare of the 
people and honest, decent government. 

Gentlemen, you have just listened to a very interesting, in- 
structive, yes, skillful, presentation of the plaintifi’s cause. The 
plaintiff, however, did not touch the heart of this case, and you 
have seen enough of him already to know, and we, who know 
him better, know that he is too able and shrewd to have failed 
to have done that from oversight. 

Gentlemen, the heart of this case is a dangerous place for 
this plaintiff, and no one knows it better than his learned coun- 
sel; and so, at the very beginning of this trial, he is adroitly 
endeavoring to keep as far away from the real heart of the 
issue in this case as he can; to keep your minds, your atten- 
tion, your consideration off of the real issues of this, action. 
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What is the heart of this case? I have some gray hairs my- 
self, and as I look over the faces of you gentlemen, I should 
guess that some of you were younger perhaps, two or three 
of you might beat me as to age, but we are not very far apart 
as to that. Now, let us rest our minds for a moment, after 
listening to so much law, and let our thoughts drift back and re- 
call our schoolboy days. ‘Those are pleasant recollections. 
There is not one of you gentlemen, as you let your thoughts 
go back, but now recalls those days with pleasure. I know I 
do. Born, schooled and educated in this part of the State, the 
recollections flash back to me under these circumstances. To 
some of us it was the old district school, in the winter time 
perhaps only; to others the village academy; to some of us 
perhaps a city school, to go to higher institutions of learning 
later on. But, wherever it was, you and I, and every other lad 
of this state and nation, were taught in those schoolboy days 
to be proud of the fact that we lived in the American Repub- 
lic, where each citizen was a sovereign, and where there was 
a constitution which provided for a government by the peo- 
ple, and for the best interests and welfare of the people. As 
lads and youths we were taught both in school and out of school, 
to look forward to the time when we would become twenty-one 
years of age and could cast our first ballot, and have our voice 
in our own self-government. There is not one of you gentle- 
men, I know, who cannot this instant recall the time when you 
cast your first ballot. I can see your shoulders going back just 
a little straighter, your chin just a little higher, a gleam in 
your eye. Why? Because it was the identifying mark of the 
American citizen. You felt the thrill of that pate’ upon 
which American equality and liberty are based. 

Gentlemen, of all the elements which enter into the welfare 
and best interests of the people, there is none which has so 
great an influence and which is so vital, not only to us men 
who carry the burden of government, but to every member 
of society, as the proposition of honest, clean, efficient adminis- 
tration of public affairs. If there is poison in the government, 
the people suffer and the citizens pay the penalty. 

Well, the years have gone by, and you and I, as we grew 
older, became more conversant with political and public life 
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and came to realize that there was continually a fierce fight 
to preserve to each one of us and to citizens generally our full 
right of self-government, and to preserve the kind and charac- 
ter of government which we are guaranteed by the constitution 
and the law. 

That fight grew fiercer and fiercer, and perhaps nowhere was 
it more intense than in our own Empire State. ‘There were 
some who held offices, more frequently not, who coming into 
certain political control, dictated and controlled government 
action to an improper degree, which action too frequently was 
opposed to the best interests of the people. This naturally re- 
sulted in what? It resulted in the fact that your full right of 
self-government, my full right of self-government, the full right 
of self-government of all citizens at large, was to a great ex- 
tent denied us, being seized upon by these political powers, 
and used by them too often, not for the benefit of the citizens 
of the state, but for their own political advantage and gain. 

You all know that there have arisen men, from time to time 
in our own State and in the nation, who have spoken out and 
stood strongly and courageously against such conditions, and 
who have endeavored to secure honest and efficient government 
for the people and to conserve the full rights of the citizen in 
its administration. The opposition, however, from these sourc- 
es of political power to which I have referred has been so great 
that too often these efforts have met defeat or have been only 
temporarily successful. 

This was more or less the general condition, gentlemen, in 
the summer of 1914. It is only when the citizens are in control 
of the government, that we have the honest, efficient adminis- 
tration that we should have, because the very primary idea of 
machine rule is that someone other than the people at large has 
the first interest in public affairs. 

When the summer of 1914 came, what was the condition of 
affairs? As to the State highways, there was a declaration that 
$10,000,000 had been wasted or stolen. Mr. Hennessy fixed 
the amount at $8,000,000, others at other figures. 

The record of the Civil Service Commission is characterized 
by the Civil Service Reform Association as a disgrace to the 


State. 
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The failure to complete the Barge Canal within the amount 
voted by the people. The project according to the State Engi- 
neer’s last report will cost at least $30,000,000 additional. 

The Capitol scandals. One architect has been removed from 
office. Padded pay rolls. The outrageous padding of the State 
pay rolls for the past three years. 

The demoralization of the State prisons, of which several 
riots and two incendiary fires at Sing Sing, a food strike at 
Auburn, an attempt to blow up a shop at Dannemora, and the 
discovery that drugs and liquors are sold regularly to prisoners 
in Sing Sing, are evidences. 

The condition of the State Hospital, over which two State 
departments are quarreling, regarding the use of unfit food. 
The Commissioner of Efficiency charging that spoiled meat and 
. rotten eggs are served to inmates. The State Hospital Com- 
mission denying the charge, and the Governor doing nothing 
towards discovering the actual condition. 

The creation of useless offices solely for the purpose of 
making patronage and the enforcing of an extra session of the 
Legislature in an attempt to prevent two of these useless offices 
being abolished. 

I might go on, but it is not necessary. It may be interest- 
ing for you to know that these words which I have read to 
you as to the conditions which existed are taken from an 
editorial of the Albany Evening Journal, plaintiff’s own paper. 

That, in a word, was the condition of our State government 
in the summer of 1914, which was a time when citizens were 
aroused. Primaries for the selection of candidates to be voted 
for at the general election in November, were to be held in 
September. There was political agitation on very hand; busi- 
ness men could not understand what it meant, men who knew 
how to run their business, in an economical, clean, efficient way ; 
and the discussion was, what can be done, have we got to 
submit to this, can we not get rid of these corrupt machines 
and of the bosses, so that we can have efficient, decent govern- 
ment. ‘There was general discussion as to what candidates 
should be selected, as to what principles should control, in 
order that we might have the kind of government in this State 
which we ought to have. 
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On the 21st day of July, 1914, the Honorable Harvey D. 
Hinman, who had often, as you gentlemen know, done valiant 
work for honest government in this State, announced his can- 
didacy for the nomination of Goveenor at the Republican pri- 
miaries. He saidin part: “The great issue in New York State 
politics this year is to establish honest and efficient government. 
The time has come for the destruction of the bi-partisan system 
in this State. I have no personal quarrel whatever with either 
Mr. Barnes or Mr. Murphy, but I believe that they and their 
influence alike are hostile to decent and efficient government, 
and that the time has come for their overthrow, and for the 
destruction of the bi-partisan system which they represent.” 

The defendant is a citizen of this State, and he had never 
failed to face a duty especially if the interests of the people 
were involved. The history of this nation proves that beyond 
a question. Here is a statement showing these characteristics 
of the defendant. 

“Theodore Roosevelt will return to private life tomorrow 
with a record of accomplishment unequaled, in time of peace, 
by any other President of the United States, and with not only 
' the hearty approval of his work and the good will of the people 
of this country, but also, the respect and admiration of the civi- 
lized world. 

“Through him there has been established a new order of 
things in our industrial, commercial and financial affairs, which 
makes a sounder basis for our prosperity than it ever had be- 
fore. The national sense of honor has been stimulated ; the fac- 
ulty of perception of the right and the wrong has been sharp- 
ened; the fact that the law is supreme has been impressed up- 
on many minds in which that idea had become vague; and 
as a result of all this, public confidence is stronger than it had 
been in years. 

“A man possessing the keen perception, the fearlessness, the 
energy, the determination of Theodore Roosevelt, was required 
to restore respect for the law, and to the government its legiti- 
mate power. He saw his duty and he did it well, to the ut- 
most, regardless of criticism and censure.” 

The Court: Mr. Van Benschoten, this is not quite a sum- 
ming up of the case. 
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Mr. Van Benschoten: It is to get our theory of the case be- 
_ fore the Court. 

The Court: I want you to confine yourself to the fact. 

Mr. Van Benschoten: I expect to offer this, if your Honor 
please. t 

Now, gentlemen, that is a portion of an editorial appearing 
in the plaintiff’s paper, the Albany Evening Journal, as to the 
defendant’s characteristics, so far as the fight for honest and 
decent government is concerned. 

By reason of this defendant’s experience, in this summer 
of 1914 he was in a position better than many others to realize 
what it meant, and that the conditions which then existed were 
the result of bi-partisan machine rule in this State. 

Investigation after investigation had shown the absolute rot- 
tenness of many of the departments of the State; public offi- 
cials had been indicted and convicted for neglect of duty and 
for conspiring to defraud the State. The newspapers and 
periodicals were filled with the details of the conditions which 
had for sometime been existing. 

Now, the defendant, while holding no public office himself 


at that time had naturally come in pretty close contact with men ~ 


of all parties. He had the information right from headquar- 
ters and knew the facts, and men that believed in honest gov- 
ernment came to him and said, “Cannot something be done to 
change these conditions?” This defendant knew the record 
of Mr. Harvey D. Hinman in Albany; he knew the principles 
for which Hinman stood; he knew if Hinman was Governor 
of the State of New York that the interests and welfare of the 
people would be first, and not the advantage of any boss or of 
any machine. 

So two days after the announcement that Mr. Hinman 
was to be a candidate for the Republican nomination the de- 
fendant issued the statement which you have heard counsel 
read in your presence. You will recall that the first paragraph 
of that statement was that all citizens, irrespective of politics 
or of their political beliefs, should get together shoulder to 
shoulder in the campaign in order to establish in this State 
honest, efficient government. It was simply the appeal of one 
citizen to his fellow citizens. He was in the position by rea- 
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son of his wide experience fully to appreciate the existing 
conditions. He believed that all good citizens should unite 
their efforts for the elimination of such conditions. So he 
issued the statement complained of as a call to his fellow 
citizens in the State, to stand together in order that we might 
have a government such as honesty and efficiency demanded. 

That statement was not issued against any individual or 
individuals; it was absolutely against the system which ex- 
isted. The proposition which was enunciated in that statement 
was bigger than the personality of any individual; it was the 
effort on the part of this defendant to do what he could to 
re-establish in their full power and vigor the fundamental 
principles of government, a government by the people and for 
the best interests of the people. 

This, gentlemen, was the situation; these briefly, the cir- 
cumstances and the occasion under which this statement was 
issued. Now plaintiff has complained of this article or rather 
of this statement and naturally we must proceed to discuss 
other facts connected with the case. 

The plaintiff was born in the City of Albany in 1866, his 
father was a prominent attorney of that city; his grandfather 
as many if not all of you know, Thurlow Weed, was for many 
years leader of the old Whig party and for a while of the 
Republican party in this State. His counsel has told you that 
the plaintiff was educated at Harvard University. All his 
training and antecedents led to the belief that he would become 
an influential and useful citizen of this State for the adminis- 
tration of true government which would be for the interests 
of the public generally. In 1889 he purchased the Albany 
Journal, as was stated to you. He took an interest in politics 
early in life. In 1892 he was elected a member of the Repub- 
lican State Committee, and has been a member ever since ex- 
cept for a short time in 1910. Counsel stated to you the other 
positions he has held in political life so that you are already 
familiar with them. Counsel also referred to the career of 
the defendant. In the summer of 1898 he came to Montauk 
Point after the Cuban campaign with his regiment of Rough 
Riders, where they were mustered out, and upon leaving the 
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war service of his country he was immediately drafted by the 
Republican party of this State to lead them in a successful 
campaign for Governor, and he was elected Governor and took 
his seat at Albany on the first of January, 1899. 

The defendant had met the plaintiff during the guber- 
natorial campaign but did not meet him with any great fre- 
quency until after he became Governor and went to Albany. 
At that time Thomas C. Platt was the leader, the easy boss, 
as we all knew him, of the Republican party of this State. The 
plaintiff while not one of the most important leaders of the 
Republican party at that time, yet nevertheless by reason of 
his being a resident of the City of Albany and being the local 
leader of the Republican organization there—chairman of the 
Executive Committee of the Republican State Committee and 
in control of the Republican Daily in that city—came naturally 
into frequent communication with the defendant as Governor. 

Now while the defendant was Governor among other mat- 
ters there were two in particular in which he came into more 
or less conflict with leaders of his party. These were his in- 
sistance upon the taxation of public:franchises and the reap- 
pointment of Louis F. Payn as Superintendent of Insurance. 
The plaintiff, as well as Mr. Platt and other leaders, was stren- 
uously opposed to the principle of taxing public franchises and 
urged that position strongly in an endeavor to have the de- 
fendant change his attitude and urged to the defendant that 
the defendant’s attitude in insisting upon such a policy would 
irritate the powerful financial men of both parties, which would 
be a serious matter, as a political organization could not be 
managed without money and that therefore the alliance be- 
tween the organization and certain big men in business, both 
Democrats and Republicans, was a political necessity. The 
plaintiff said that the big business men were not coerced into 
making campaign contributions but of their own free will 
and desire contributed to the organization of both the big po- 
litical parties so as to secure their great business interests 
against improper molestations by demagogues and corrupt 
scoundrels in the Legislature and in executive positions, and 
that they could not afford to injure these men as in such a 
case they would make their contributions all to the Democratic 
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organization instead of partly to the Republican organization, 
and that the Republican patty must be kept as a conservative 
party and kept in power in the way he advocated. 

With regard to the reappointment of Mr. Payn the plaintiff 
in protesting against defendant’s refusal to make such reap- 
pointment stated in substance that the retention of Mr. Payn 
was demanded not only by the Republican machine but also by 
certain big monied men of both political parties, whose con- 
tributions to the organization in the past had been heavy and 
who possessed such influence in the newspapers and in the 
business world that it was not safe to antagonize them. Of 
course in this opening I cannot go into details in regard to 
this matter. They will be given to you later in the evidence. 
It is enough to say at this time, that the defendant stood strong 
in the position which he took as to these matters and the 
Franchise T'ax Bill was passed and has remained upon the 
statute books of the State ever since, and that Honorable 
Francis Hendricks, a citizen of this city, was appointed to take 
the place of Louis F. Payn as Superintendent of Insurance. 

As you all know, in 1900 the defendant was elected Vice- 
President of the United States and upon the death of our mar- 
tyred McKinley in September, 1901, became President of the 
United States and continued to be President until the 4th of 
March, 1909. 

Meanwhile the plaintiff’s political power not only in the 
City and County of Albany but in the State of New York be- 
came greater and greater, particularly during the administration 
of Governor Hughes, and during that administration he be- 
came a powerful factor in the Republican organization of this 
State. You, gentlemen, of course, are familiar with the political 
history of important matters in this State, and I think you will 
agree when I say that never in the history of this State has 
there been a greater contest on the part of a public official for 
what he believed was for the best interest of the people and 
to establish and maintain a government by the people, than 
was made by Charles E. ‘Hughes when Governor. Many 
of his recommendations and suggestions were bitterly opposed 
by this plaintiff; it seemed almost as though it were suffi- 
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cient to incur the plaintiff’s hostility and opposition if it was 
known that the suggestion or recommendation emanated from 
Governor Hughes. It was a fight for honest, efficient govern- 
ment in the interests of the people as against machine and 
boss rule, and the fight has continued since, gentlemen, and 
is still on. It is still to be won; but when the people of the 
State awake to the conditions which exist, it will be won. 

Permit me to digress for just a moment from continuing 
chronologically the statement of affairs and see what the real 
principles are upon which this plaintiff stands and the motives 
which move him as to opposition or support of any man for 
public office. It was in the early years of the nineties when a 
prominent citizen—and this was at the beginning of plain- 
tiff’s political career—a prominent citizen of Albany went to 
the plaintiff and spoke to him in regard to the appointment 
of a certain man for a certain place, and the plaintiff said to 
him, “I don’t want any person who wears a high hat and has 
his shoes blacked, and who could obtain pretty nearly what he 
wants. I want a candidate for this office who is down and out, 
on his uppers, and has fringed clothes, then I can hoist him 
into office and he will be mine.” So we see thus early in his 
political career one of the principles upon which plaintiff stood 
was that the man to whom he gave his support for political 
preference must take his dictation and his direction, and that 
that is the principle upon which he stood as to both low and 
high places is very evident. 

In the Legislative Session of 1908, William J. Grattan 
represented the Senate District containing the City and County 
of Albany. In that session there were introduced measures 
known as the Racing Measures, which provided for the aboli- 
tion of pool rooms where betting could be had upon horse 
racing. This legislation had been strongly favored by Gov- 
ernor Hughes and those interested in the moral welfare of 
the State. They were introduced into the Senate by Senator 
Agnew; in the early part of that session Mr. Grattan, the 
Senator from Albany whose election of course was favored 
by the plaintiff, came to Senator Agnew and said to him, “I 
am in favor of the legislation,’ and expressed himself many 
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times in favor of it. Finally, as the fight before the Senate 
continued, it appeared that the bill would be passed or lost 
by only a vote or two. It was voted in the Senate that final 
action should be taken on those measures in the Senate on 
the 8th of April, 1908; on the 7th day of April, Senator 
Grattan came to Senator Agnew and said, “Senator, I shall 
vote for your measures tomorrow; Mr. Barnes says I may.” 
Imagine then the surprise of Senator Agnew, when the next 
morning, the morning of the day when the final vote was to 
be taken, Senator Grattan came to him before the session 
opened and said, “Senator, I am very sorry, but I shall have 
to take back my promise to vote for these measures.” Mr. 
Agnew said, “What?” and Mr. Grattan replied, “Yes, Mr. 
Barnes tells me I must vote against them.” Mr. Agnew said, 
“Did you argue it with him?” Mr. Grattan replied, “I ar- 
gued with Mr. Barnes and I urged him to let me vote for 
the bills; I feel that the sentiment in my district requires me 
to vote for these bills, but I am under personal obligation to 
Mr. Barnes, and he wishes me to vote this way, and I will 
have to do it. I am sorry.” Mr. Agnew, during a recess of 
the Senate, went over to the residence of the plaintiff and told 
him what Senator Grattan had told him, and the plaintiff said, 
“Yes, it is true; I have changed my mind and I want Grat- 
tan to vote against the bills.” Later on that same day a vote 
was taken and the vote was twenty-five to twenty-five, a tie 
vote. ‘Twenty-six votes would have carried the measures. 
Grattan’s vote beat the measures. Now, gentlemen, in such 
a government as that the individual citizen does not have 
much voice. Where does your right and my right and the 
right of every citizen go to in such a governmental action 
as that? The right of self-government is practically oblit- 
erated and boss dictatorial power takes its place. 

In connection with this very incident we will show you 
how Governor Hughes, in an interview that he had with the 
plaintiff with regard to it, discussed the effect of these bills. 
Is it the mental make-up or is it the very bone and sinew of 
the man which is shown in the statement such as I shall now 


Hicks’ Jury Sp.48 


(54 FAMOUS JURY SPEECHES 


call your-attention to? The statement which I give to you 
is taken from the words of the plaintiff himself. He was hav- 
ing a talk as I have stated, with Governor Hughes, with re- 
gard to these measures, and plaintiff said to the Governor, “If 
these measures are passed it will cost the Republican party 
thousands of votes.” Governor Hughes replied, “We will 
win two for every one which we lose.” You gentlemen will 
remember what the nature of these bills was. <A bill to do 
away with pool rooms permitting betting on horse racing, and 
if you are familiar with city life you know what a great 
thing that has been for the cities, the passage of those meas- 
ures. ‘To go back, Governor Hughes said, “We will win two 
votes for every one we lose.” “The plaintiff said to him, 
“Where will we get them?” Governor Hughes replied— 

Mr. Ivins. I object to this line of opening; it is a sum- 
ming up predicated on the fact that the evidence is in, that it 
is admissible, a long line of reference has been made to matters 
which are purely hearsay and to which objection will have 
to be taken. In the practice in my part of the State—I.am 
not familiar with your practice here—but I feel I am com- 
pelled, in the interest of the proper trial of this case and in- 
asmuch as it depends upon me to make the objections and not 
upon the initiative of the Court, to make an objection to a 
summing up predicated upon the theory that proof has been 
made. 

Mr. Van Benschoten. Those facts relate to our evidence 
which we expect to prove. 

The Court. Of course you are summing up the case. It is 
already suggested to you and I think you would better confine 
yourself to stating what you expect to prove. 

Mr. Van Benschoten. ‘These are facts— 

The Court. There has been a good deal more than that. 
I think you would better confine yourself to stating the facts 
which you expect to prove. 

Mr. Van Benschoten. I think this is well within the lines, 
but I shall certainly bow to your Honor’s suggestion. We shall 
prove that the plaintiff made these statements to Governor 
Hughes in regard to this matter and that Governor Hughes 
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replied, “I don’t know where we will get them, but it is a, mat- 
ter of conscience with me.” > 

The Court. No, no. 

Mr. Van Benschoten. These are facts and I submit that 
I am entitled to state them. 

The Court. They are not competent in the opening. 

Mr. Van Benschoten. Made to the plaintiff himself? 

The Court. Probably not, but whether or not it is a statement 
of what Governor Hughes said, you had better confine yourself 
to stating the facts which you expect to prove. 

Mr. Van Benschoten. 1 do not wish to argue with your 
Honor, but what I have said in regard to this matter is taken 
from a letter written by the plaintiff himself, so I don’t think 
there is any question but that it is admissible. 

The Court. The letter may be competent; that I don’t know. 

Mr. Van Benschoten. I assume that this was perfectly prop- 
er under these circumstances. 

The Court. Of course, I allowed the plaintiff to go some 
length, was somewhat liberal in listening to the plaintiff’s open- 
ing, and so I want to be quite iiberal with you, but I wouldn’t 
spend too much time over that. 

Mr. Van Benschoten. All right. Well, these measures, the 
racing measures, as we will show you, were beaten by Grat- 
tan’s vote. A special session of the Legislature was called 
because Governor Hughes believed it was for the best interest 
of the people, and he went to the people between the two ses- 
sions of the Legislature and called their attention to the sit- 
uation, and when the members came back to the special ses- 
sion we will show you that this racing legislation was passed. 

Following the attitude of this plaintiff as to Senator Grattan, 
we find him in the fall of 1908 bitterly opposing the renomina- 
tion of Governor Hughes for Governor on the Republican 
ticket. The Governor was renominated and re-elected. We 
pass along now to the year 1910 when Governor Hughes rec- 
ommended to the Legislature certain primary legislation, leg- 
islation which put into the hands of the voters a chance to 
select their own candidates for office. This legislation was 
bitterly opposed from beginning to end by the plaintiff and 
certain followers of his in the Republican organization, and 
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by the Tammany ‘members on the Democratic side. Governor 
Hughes recommended the passage of the bill known as the 
Hinman-Green bill, a bill which was drafted and introduced in 
the Senate by Senator Hinman. This measure was defeated 
by a combination of Tammany Hall under Senator Grady, 
and the plaintiff with certain Republican Senators, by a vote 
of twenty-three to twenty-five. Not entirely satisfied with 
having done that the combination went further and passed a 
measure known as the Mead-Phillips bill, by twenty-eight votes 
to twenty-one;°a combination of fourteen Republican votes 
with the plaintiff, and fourteen Tammany votes under Senator 
Grady, and the details of what took place at that time in the 
lobby of the Senate show the kind of government this plaintiff 
stands for. We find the plaintiff in one room with his cohorts, 
and Senator Grady in another room with his cohorts working 
together, voting together, sending in on the floor of the Sen- 
ate, and finally securing the passage of this bill, which they 
knew at the time the Governor was opposed to, and which he 
said he could not sign because it in no way loosened the grip 
of the machine upon the right of the voters. The details will 
be brought out more at length in our evidence. 

This primary legislation was thus defeated. at the regular 
session in 1910. As you will recall, the defendant, upon leav- 
ing the office of President of the United States, went to Africa, 
and did not return until June, 1910, at a period between the 
special session and the regular session, the special session hav- . 
ing been called by Governor Hughes to take up anew the con- 
sideration of this primary legislation, Immediately upon the 
return of the defendant he was seen by prominent citizens of 
the State, not only of his own party, the Republican party, but 
by business men and other men irrespective of party ties who 
were interested in good government in this State, and they told 
him of the conditions existing and as to the fight which Gov- 
ernor Hughes was making for direct primaries and better gov- 
ernment. It happened that the defendant was at the Harvard 
University anniversary in June, 1910. Governor Hughes was 
there. Other prominent Republicans were there. Other prom- 
inent men were there all interested in this primary legislation, 
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and the defendant was further informed as to the situation and 
he was told that there was a duty which rested upon him to 
the citizens of his native State, the State of New York, to 
cast his influence in favor of the passage of this legislation. 
Now, the defendant having so recently returned, was some- 
what loath— 

Mr. Ivins. I again object to this as still being a summing 
up and upon the theory that hearsay evidence is to be per- 
mitted on the trial. 

The Court. This is not material to the opening speech. 

Mr. Van Benschoten. We have pleaded this in defense. 

The Court. You are going to give evidence in justification 
and mitigation and evidence which will show that this was 
privileged, but I wouldn’t go into details now as to what oc- 
curred at Cambridge, at the Harvard Commencement. 

Mr. Van Benschoten. I am only stating the general fact that 
they were there. . 

The Court. It is not very material at present.’ I would con- 
fine myself as I said before, to the circumstances of your de- 
fense. The other matter may be important in some way, but 
it is not now. . 

Mr. Van Benschoten. They are important from my view- 
point, and I am only stating it in a very general way; I have 
not gone into details as they will be brought out in the testimony. 
Merely to get before the jury the general facts, and of course 
just how far in detail is a matter, more or less, of discretion. 
I will make this statement, that the defendant did announce 
that he was in favor of the passage of this legislation which 
was advocated by Governor Hughes. The special session met 
and despite the Governor’s advocacy the direct primary legis- 
lation was again beaten by reason of the combining of these 
bi-partisan forces together. 

Now, the reason why the plaintiff and Tammany Hall, rep- 
resented by Senator Grady, combined as against these meas- 
ures will be shown to you gentlemen. We will show you how 
the Hinman-Green bill was defeated and we will show you 
that it meant the destruction of bossism if the Hinman-Green 
bill was passed. 
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Mr. Ivins. I must object to this again. That conclusion 
could not be proved by evidence. It is purely and solely a 
matter of conclusion. This is a speech; a summing up. 

The Court. 'That statement may stand I think. 

Mr. Van Benschoten. We pass on until 1911, when the 
United States Senator was to be elected, and we will show you 
by evidence that the plaintiff had an arrangement with Tam- 
many Hall by which he was not to interfere with Mr. Murphy’s 
plans as to the election of a United States Senator. As to 
the details of what happened in that session as to the election 
and so forth, of course you will be advised as the testimony 
is given. 

As I have stated to you before, we will show to you that 
the plaintiff was the leader and in control of the. Republican 
organization of Albany County. Now, gentlemen, as to the 
conditions which existed there we can only say that evidence 
will be brought forth to show to you what they were. We will 
show to you how in 1906, when the Corrupt Practices Act 
was passed, forbidding the contributions by employees to pub- 
lic employees, that a society known as the Albany Lincoln 
League was organized, and that three per cent. of the em- 
ployees’ salary were given to this organization, and that this 
organization was planned, officered, run and entirely managed 
by the Republican organization and active men in the city 
and county. Conditions in the City and County of Albany at 
last became so notorious that in the Senate, in July, 1911, a 
resolution was passed providing for an investigation of the 
government of the City and County of Albany. That resolu- 
tion was passed and it empowered the President of the Senate 
to appoint a committee, and a committee of five men was ap- 
pointed. The chairman was Senator Howard R. Bayne, an 
anti-Tammany Senator from Staten Island. One of the other 
members was Senator Burd of Buffalo, another anti-’Tam- 
many man, who in fact was with the insurgents in the elec- 
tion of the United States Senator in 1911. Another Senator 
was William P. Fiero, a man of high standing, an independent 
Democrat, of Catskill. Another Senator was Senator Sanner 
from Brooklyn, and another was Senator Wainwright, an or- 
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ganization Republican of high standing, who had been often 
favorably referred to by the plaintiff. 

‘ This committee met and took certain evidence. The report 
which will be put in evidence, and called to your attention later, 
will show the startling condition of affairs which existed in the 
city and in the county from the highest officer down. 

Mr. Ivins. I object to that. 

The Court. Don’t go into that too deeply. 

Mr. Ivins. He has no right to go into that report at the 
present time. 

Mr. Van Benschoten. I will wait until the report is in, and 
then I will read it. 

As I have said, a committee proceeded to take this evidence. 
It took the evidence and made its report and it was received 
by the State Senate. I don’t wonder, of course, that my friend, 
Mr. Ivins, does not want me to refer to it any more than he 
can help. 

Now, gentlemen, we pass along to this question of printing. 
We will show you that the plaintiff has been the president of 
the Journal Company, publishers of the Albany Evening Jour- 
nal, since about 1889, and until very recently at least, he has 
been in control of the paper and of the company. We wil 
show you that the printing situation in Albany for at least 
fifteen years has been such that the State printing has gone, in 
almost every instance, to one of three corporations, either the 
Albany Journal, .the Journal Company, the J. B. Lyon Com- 
pany or the Argus Company. Now, as I have already told 
you, the plaintiff had his controlling interest in the Journal 
Company; we will show you that for many years and until just 
after this investigation into the government of the City of 
Albany, when he sold his stock, that he held about a one- 
quarter interest in the J. B. Lyon Printing Company; we will 
further show you that the Argus Company, upon each printing 
job which it received, paid to the Journal Company a certain 
percentage, a very nice little circle; we will show you also 
how hundreds of thousands of dollars of th® taxpayers’ money 
were paid out for wasteful, useless printing, at prices absolutely 
outrageous; we will show you gentlemen how, during the last 
fifteen years, there has been about $8,000,000 paid by the State 
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for printing. We will show you how bills introduced of that 
size (indicating), we will say, into the Senate and Assembly, 
the only difference being as to the first page in which it must 
be Senate in one case, and Assembly in the other, and all the 
rest being exactly the same, that the State has paid for the 
whole of the composition twice; we will show you, for in- 
' stance, take the Consolidated Laws, take seven or eight vol- 
umes as big as that (indicating), it is set up and becomes a bill 
in the Legislature, one word is changed and the whole eight 
volumes, five or six thousand pages of printing, are all charged 
over again, and yet they only changed one word in the com- 
position. I am merely citing a few of these cases to show you 
the general proposition; this very case which I hold here (in- 
dicating) “The War of the Rebellion,” in six volumes, printed 
at an expense of $44,000, which was much more than it could 
have been printed for if it was necessary to print it at all, is 
another case. 
Very briefly, these are some of the facts with reference to 
the printing situation. We shall also show you that the Al- 
bany Evening Journal, which is the plaintiff’s paper, has been 
designated as the State paper for years, also at the same time 
designated as the official county paper by the Board of Super- 
visors of Albany County. Now, it so happened that the of- 
ficial paper. and the county paper is supposed and does do the 
printing of the Session Laws; the Albany Evening Journal ~ 
printed them once, and then charged the Board of Supervisors 
and also charged the State of. New York, and after the investi- 
gation by the Bayne committee, which I have referred to a 
few moments ago, an action was brought upon the recommen- 
dation of that committee, by the Attorney-General, against the 
Journal Company, to recover back this double payment, that 
is, that the Journal Company should not be paid but once for 
doing that work, and the State recovered in the action some 
thousands of dollars, which the Journal Company has been at 
last, under force of the law, required to refund to the State. 
We shall also show you that the Journal Company had no job 
printing plant; I.assume you gentlemen all know what a job 
printing plant is; that is where the printing of books is done, 
as distinguished from the printing of a newspaper. Gentlemen, 
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a grave and great responsibility rests upon you. These facts 
which I have briefly outlined, of course, will come out in 
more detail as the evidence is presented to you, and upon them 
a verdict will be asked. This case is greater by reason of the 
real issue that is in it than any particular individual. The 
money verdict on one side or the other is of no importance in 
comparison with the great vital proposition as to whether or 
not we are going to have in this State honest and decent gov- 
ernment. _ Plaintiff’s counsel has said much about this not 
being a political case. He seems to have forgotten the com- 
plaint which he served in the first instance, in which this plain- 
tiff alleged that he was defamed and injured in his legitimate 
political influence and activity. In his amended complaint, aft- 
er an argument had taken place upon a certain motion, he 
changed it and left out the political part of it, and put in the 
personal part of it. That will be a matter of discussion to 
which your attention will be called later. 

Upon these facts, gentlemen, and others which will be called 
to your attention, we will ask you twelve men acting as jurors, 
and who are citizens of this State, men who are called upon to 
exercise the right of franchise, men who will take into con- 
sideration all these facts, to render a verdict, fair as between 
these men, fair as upon the issues in this case, upon the real 
issues in this case, and which will show to honest citizens 
who believe that they have a duty in behalf of honest govern- 
ment, that they will be protected to the full extent of the law, 
in efforts which they may make to maintain and secure to the 
people of this State the kind of government to which we are 
entitled and which we are guaranteed by the constitution and 
the fundamental principles upon which this State and Nation 
are founded. 
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John M. Bowers was born in Cooperstown, New York, on Novem- 
ber 27, 1849. He came to New York City in 1866, and entered the law 
office of Platt, Gerard and Buckley. After being admitted to the bar 
in 1870, he became a partner in the firm, and at his death was its 
senior member, the firm then being Bowers and Sands. Mr. Bowers 
held only two public offices, that of Commissioner of the Niagara 
Falls Reservation, and that of member of the New York Constitu- 
tional Convention of 1894. His legal career was largely devoted to 
office practice, but he nevertheless was a powerful advocate in court. 
While serving as a member of the Draft Advisory Board, during the 
Huropean War, he died at Lakewood, New Jersey, on March 7, 1918. 


MR. BOWERS’ CLOSING ADDRESS 


May it please your Honor, and may it please you, jurors of 
Onondaga, from time immemorial it has been the custom of 
the Anglo-Saxon people to settle the differences existing be- 
tween litigants by the verdict of a jury. For the most part, 
those decisions are rendered in cases affecting none but the in- 
dividuals, parties to the suit. At times, however, public ques- 
tions become involved and the jurors sit then, not only as de- 
termining the special interests involved in the case, but they 
practically, by their verdict, determine the judgment of the 
nation. ‘This case is of that character. It is undoubtedly the 
most important case in which I have ever taken a part, one of 
the most important in which a jury ever passed their judg- 
ment on the facts. The suit is not brought with reference to 
the pecuniary result to Mr. Barnes, but the defendant is se- 
lected as the game that Mr. Ivins wanted, and the only pur- 
pose is to break him down before the people of the United 
States. Some declarations have a significance of the gravest 
moment, and, when I asked the question yesterday as to 
whether an action had been brought upon an article that had 
been read in evidence, it was disputed, but Mr. Ivins vouch- 
safed the fact that I desired that you should know. 
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The defendant in this case has been Governor of the State 
of New York, and President of the United States. He served 
the State faithfully, he served the Nation faithfully. It has 
been said by Mr. Ivins that I am a Democrat. Iam. I did 
not vote for Mr. Roosevelt for Governor. I did not vote for 
Mr. Roosevelt for President in 1904, I did not vote for Mr. 
Roosevelt for President in 1912. The only time I ever voted 
for him,—for I did not vote for him when he ran for Mayor 
of New York, indeed on every one of those occasions I voted 
against him,—was when he was the candidate for Vice-Presi- 
dent, and I desired to cast my ballot for President McKinley. 
In other words, I am independent, but an independent Demo- 
crat. Why am I here? Why have I accepted this responsi- 
bility for this defense? It is because I desire to perform one 
act in my career at the Bar for the public benefit. While I 
have taken no part in public affairs, save once to attend a Con- 
stitutional Convention, I have uniformly held in the highest 
respect men of good character who chose to enter the political 
arena and take part in the government of the country for our 
benefit. Whether it be Grover Cleveland, Woodrow Wilson 
or Abraham Lincoln, or President Taft or. Theodore Roose- 
velt, that for which I stand is the protection of the integrity 
of their lives, for the general benefit of the community. I can 
live and you can live under a Democratic President or a Re- 
publican President, provided the man is worthy of the place. 

This case involves the question whether or not Theodore 
Roosevelt accomplished the almost impossible task of serving 
the people of this State as Governor, and yet acting in accord 
with what is universally conceded to have been the most pow- 
erful political machine that has existed in the history of the 
Republic. The plaintiff in this case was a member of that ma- 
chine. The character of machines, good, bad or indifferent, 
is determined by the individuals who have control of them. 
No one questions the propriety of organization by the differ- 
ent political parties. No one questions the right of individuals 
to take part in those organizations. But there are limitations 
as to how far those machines shall go. The plaintiff in this 
case, as Chairman of the State Committee, did under his own 
signature that which evinced a dominance and dominion in 
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his party never before sought by a man holding a similar of- 
fice. 

The particular question that comes before you for decision 
has been two or three times distinctly stated by the learned 
jurist who has presided over this trial. It is the fact that Mr. 
Roosevelt at one time wrote or spoke in this language: 
“There are in the body politic, economic, and social, many and 
grave evils, and there is urgent necessity for the sternest war 
upon them. ‘There should be relentless exposure of, and at- 
tack upon, every man, whether politician or business man, ev- 
ery evil practice, whether in politics, in business or in social 
life. I hail as a benefactor every writer or speaker, every 
man who, on the platform or in book, magazine or newspaper, 
with merciless severity makes such attacks, provided always 
that he, in his turn, remembers that the attack is of use only 
if it be absolutely truthful. The liar is no whit better than the 
thief, and if his mendacity takes the form of slander, he may 
be worse than most thieves. It puts a premium upon knavery, 
untruthfully to attack an honest man, or even with hysterical 
exaggeration to assail a bad man with untruth.” 

“The effort to.make financial or political profit out of the 
destruction of character, can only result in public calamity. 
Gross and reckless assaults on character, whether on the 
stump or in newspaper, magazine or book, create a morbid 
and vicious public sentiment, and at the same time act as a 
profound deterrent to able men of normal sensitiveness and 
tend to prevent them from entering the public service at any 
price.” ; 

It is fair to assume that the man who penned that language, 
if he ever exercised the prerogative that he there asserts, 
would attack, if he deemed it his duty, with severity, and 
would accept the full responsibility of meeting the truth of 
what he said, if called upon so to do. Yes, if you will think 
of the article which is made the subject-matter of this suit, 
as you have heard it read and as it has been proclaimed to 
you again this morning in a motion for judgment, which par- 
took in many aspects of a presentation of a part of the plain- 
tiffs case, you will find that that article was written on an oc- 
casion which we have asked the Court to hold was privileged. 
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His Honor differs with us, and holds that under the law of 
the State of New York, even though an occasion be privi= 
leged, there must be no statements made in it which affect a 
public official in a manner which the law holds to be libelous. 
Yet the article was nothing but the ordinary political mani- 
festo which you will read in any important election, but it is 
true that in its general characterization was one phrase, and 
in the particular description was another phrase, which has 
been seized upon in the name of the plaintiff in this case as 
a basis for this action. 

At this point I want to call your attention to the situation 
which exists, and must exist, in the trial of any case that has 
taken four or five weeks. First, that very much of the evi- 
dence is necessarily forgotten, in the limited time that we ex- 
pect to take in presenting this case to you for your final de- 
termination, very much of it will be forgotten by counsel and, 
after I have finished, the learned counsel for the plaintiff will 
address you and will spend his time in giving you his views 
concerning the defendant in this case, and his views as to your 
duty in the consideration of the evidence that has been laid 
before you. As to the method or manner that he adopts, he is 
the judge, and it is not my affair. You will also be instructed 
by his Honor as to the principles of law that govern your de- 
cision. Some of those principles he has announced. The arti- 
cle is libelous per se, by his Honor’s decision in the two re- 
spects that he has pointed out. Our-defense is that they are 
true, and that is an absolute defense. But you will be told 
that the burden of proof is upon us by a preponderance of 
the evidence to satisfy you that what the defendant said of 
the plaintiff was substantially true. His Honor will tell you 
what that law is, and it is not for me to attempt to go farther 
with it. A great deal will be said about it being a very wicked 
thing to libel a man. You cannot say much more than Mr. 
Roosevelt said in his own article. It is a wrongful thing to 
say something of a man which hurts his character, if it is 
not true. ‘It is a noble thing to do it, if it is true, and if the 
people of the State ought to know it. The issue is drawn 
clearly. ‘The issue on the one hand is the claim of the indi- 
vidual who is the Chairman of the Republican State Com- 
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mittee, that certain words were written concerning him, in a 
pronunciamento addressed to the public in which Mr. Roose- 
velt took a hand in disrupting the two political machines of 
the State, and, that in doing so, he used the name of the plain- 
tiff as standing for, or practically being one of them, and that 
Mr. Murphy is the other. After my voice shall have ceased 
to address you, all those views will be laid before you at great 
length by my learned opponent, so far as the legal situatien is 
concerned. You will undoubtedly be told much about the ob- 
ligation of a citizen, no matter how prominent he be, or how 
good his purpose, to see to it that he does not interfere with 
the good name of another. But you will understand that the 
plaintiff's character must be considered in any action in which 
he asks damages for libel because, if his character be good in 
the community, and a libel comes out of a clear sky and his 
character is ruined, a very different situation exists than if 
his character is shown before the jury to be such as to forbid 
his being entitled to any damages. 

You have seen in the course of this trial the differences of 
opinion between counsel as to many matters, and we come 
down now to the succinct and perfectly clear issue before you. 
The printing evidence is out, and I have no right to advert to 
it, and do not intend to, except in so far as I have elicited the 
story from the plaintiff’s own lips. 

He was a member of the State Committee, and in the year 
1899 had been for many years, the Chairman of the Executive 
Committee. As the Chairman of the Executive Committee, 
he had taken, according to his own evidence, a very active 
part in the management of the campaign in which Theodore 
Roosevelt was elected Governor.. He had owned the Journal 
since 1889. He lived in Albany. He had been interested in 
the local political situation, as his own evidence shows, actively 
interested from a date which he specified when, as arbitrator, 
he acted between two wings of the Republican Party back 
about 1890 or 1891. You will recall that this gentleman, in 
the year 1894, made complaint to the great leader‘of the Re- 
publicans, Mr. Platt, that he was not receiving sufficient pat- 
ronage at the hands of certain officials. Patronage he declared 
to be the doing of something by favor. I am not going to ad- 
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vert at any great length to that particular instance because, in 
itself, it is of little moment compared to the events of 1899. 
That he had a perfect right to take a stand against Governor 
Hughes, his racing legislation or any other legislation, I do 
not for a moment deny. ‘That he had a perfect right to op- 
pose the primary bills, I do not for a moment deny. But when 
he wrote to the Governor urging him not to recommend in his 
message the establishment of a State Printing House because 
it might end in his financial ruin, he was trespassing upon the 
verge of impropriety. The Governor of the State in that case, 
as in all cases, did what was his duty, and recommended it. 
But at or about that time, in fact a few months prior thereto, 
as shown by letters produced in this case, the plaintiff was ac- 
tively interested im obtaining the assistance of Mr. Platt con- 
cerning a difference between him and a man named McCarthy, 
in regard to the awarding of the State printing contract. 
These questions bear only upon the credibility of the witness. 
As I understand the situation, from the evidence of the plain- 
tiff himself, he was acting in the first instance by urging the 
members, one at least of the members of the Printing Board, 
to award a contract to a firm which was not the lowest bidder, 
and if the law of the State be, as I understand it, that it was 
the duty, at that time, to award it to the lowest bidder, of 
course the act in itself is a proper subject of criticism. 

Mr, Ivins. I do not like to interrupt, but there is no such 
evidence in the case. 

The Court. Of course I do not know what the statute was 
at that time. 

Mr. Bowers. I say, if it was the statute. I will make a re- 
quest to charge on that. 

Mr. Ivins. ‘There is no such evidence in the case. 

Mr. Bowers. We do not have to put the statute in evidence. 

Mr. Ivins. I wish to interrupt as little as possible and will 
endeavor not to interrupt any at all,— 

Mr. Bowers. Do you refer to the fact that there is no 
statute ? 

Mr. Ivins. I refer to the fact that there is no proof before 
this jury, either in the form of evidence or a statute, and, if 
there be a question of statute, that that should be put in evi- 
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dence and that it should be called to the attention of the jury. 
It is for you to read the statute and not to discuss it. 

The Court. Of course the statute is in evidence. Although 
we are supposed to know what the statutes are, whether it re- 
quired at that time to award the contract to the lowest bidder 
or to the most favorable bidder, I don’t know. We will send 
for the statute and see what the statute was, while Mr. Bow- 
ers goes on. 

Mr. Ivins. The statute has been changed, probably, with 
regard to printing, a dozen times within the last twenty years. 

Mr. Bowers. All I said about that subject was,—carefully 
said, that I understand that the statute at that time required 
it to be given to the lowest bidder. If it did, then the critt- 
cism I suggested attaches. If it did not, then the criticism that 
I shall submit attaches. It is concerned with that act in any 
event in conjunction with what happened afterwards. The 
correspondence that passed between Senator Platt and the 
plaintiff at that time showed in perfectly plain terms, that Mr. 
Lyon was thinking of buying the so-called McCarthy contract, 
at an agreed price. ‘The plaintiff had been, rightly or wrongly, 
urging the Attorney General of the State to award the con- 
tract to the Lyon Company, or, in any event, not to McCarthy. 
It seems, according to his story, that McCarthy went to him 
and offered to sell him the contract, and he bought it and aft- 
erwards sold it to Mr. Lyon at an advance of $31,000, or there- 
abouts. If he was acting for Mr. Lyon and, if we make no 
comments on the other part of the situation, it seems a rather 
extraordinary situation that he should have bought the con- 
tract and then sold it at a higher price. But there comes in 
the written agreement by which it is provided that $20,000 
was to be paid him for certain services that he had rendered 
but which he tells you was not a correct statement of the situ- 
ation, though brought to him by Mr. Lyon’s attorney, but that, 
as a matter of fact, that represented $20,000 of money that 
he was to be paid for assigning this contract over to Mr. Lyon, 
and another $11,000 which ultimately came to him remaining 
as a participation in the profits of the concern, to be fixed at 
some future time. ‘There again is the proposition, which is 
the truth? Was the $20,000 to be his to be retained, or was it 
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a part of an additional price that was paid to him over that 
which was paid to McCarthy for the contract? 

When you pass that subject, what is the extraordinary situ- 
ation that develops? Two years later, in the summer of 1901, 
he was the recipient of a gift of one-fourth of the stock of the 
J. B. Lyon Company, and he said concerning that transaction: 

“A. It was given to me because I wished to be associated 
with the Lyon Company in the business, not to be in any way 
connected with any State printing contract with which I was 
not thoroughly known and understood to be connected. I had 
bought the McCarthy contract in 1899 because Mr. McCarthy 
offered it to me and it was a bargain to make the purchase and 
I bought it. I received my pay for it from Mr. Lyon. In 
1901 I was in a position either to bid for the work for the 
Journal or, to bid for it for myself as I had a perfect right 
to do, and the Journal had a right to do. I talked the situa- 
tion over with Mr. Lyon and we decided that the best thing 
for me to do was to have an interest in the Lyon Company, 
which I did and for which I had no consideration whatever. 
I had no further interest in the Company. 

Q. You talked it over with Mr. Lyon from the standpoint 
of your Company having the State contracts? 

A. Not at all. I was in a position to step in and do bid- 
ding, or the Journal Company was, which we had a perfect 
right to do, for this work. — 

QO. Did you say the Journal Company had a perfect right 
to bid for this work, what do you mean? 

A. For the legislative, department or all other printing let 
by the State by competitive bidding. 

Q. You told that to Mr. Lyon, did you? 

A. I cannot remember the exact conversation. 

Q. Did not you say you told it to him? 

A. I did not say the exact conversation. 

Q. I know you did not. I do not expect to be exact. Gen- 
erally did not you say so? 

A. I told Mr. Lyon I wanted the stock of the Company, I 
wanted to go into the Company; we talked the whole thing 
over; the stock never paid a dividend; it was almost worth- 
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less and I decided that I would take a quarter of the stock. 
That is all.” 

It may be, and probably will be, if you discuss the situation, 
wondered by you why this gift of stock was made and wheth- 
er it could have been made under any other circumstances than 
because Mr. Lyon did not wish the opposition of the plaintiff 
in bidding for contracts thereafter to be awarded. 

Bearing still further upon that subject is the question, which 
you heard put in evidence, as to the double pay made for pub- 
lishing the Session Laws in the newspaper running through 
a period of twelve or fifteen years. 

You are the judges whether that man’s character is of such 
immaculate purity as to justify the belief that he would not 
have been engaged in the transactions that I have described. 
In other words, being engaged in the printing business, and 
being active in political life, there really was no reason why 
he should have had any advantage over any other person. If 
he was acting as agent for a man, he was bound to act in good 
faith. If he was in a position to bid on a contract which would 
interfere with the man for whom he had just been acting, and 
if he finally obtained a gift of stock, it will be for you to say 
whether it has any bearing upon his credibility. Now, beyond 
that, and perhaps even more controlling than that, is the fact 
that he opposed the Governor of the State and asked him not 
to sign a message that would interfere with the State printing, 
which was a use at least of his friendship to try to prevent 
such steps being taken by the Governor. That he was largely 
interested in printing enterprises is developed by his own evi- 
dence and the details just laid before you under cross-exam- 
ination, that took place in the last two days, and which doubt- 
less created some surprise in your minds as one detail after 
another came out. ; 

Now, you must take into consideration, as bearing on wheth- 
er he has told the truth, when he denied his interviews with 
Mr. Roosevelt, not only the situation that I have just laid be- 
fore you, but his manner. The defendant took the stand in 
this action and opened his life to your consideration. He for- 
bid me objecting to the entire correspondence that he had with 
Mr. Platt, with the plaintiff, with Mr. Parsons and various 
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other persons. It was admitted, and he was examined on 
the books that he had written, on his speeches and his acts 
as President. 

The defendant in this case was nominated for governor in 
1898. He had just come back from Cuba, where he had been 
on battle fields where scores of lives were lost; and the Re- 
publican party, or at least Mr. Platt, the head of the organiza- 
tion, acting through Mr. Quigg as his mouthpiece, conferred 
with this defendant as to whether he would like to be governor 
of the State. The purpose of the correspondence, some ex- 
tracts from which I am going to bring to your attention, for 
you have not heard it for some weeks, was to put the defend- 
ant in the position of being obligated to Mr. Platt for the nomi- 
nation. 

This is an extract from Mr. Quige’s letter to Mr. Roosevelt : 

“And now he has made up his mind and is ready to take his 
position. Perhaps, since your interview with him is so shortly 
to take place, it might be well for me to repeat to you precisely 
the report I made to him of your attitude, on my return from 
Montauk. I told him that you said that you would like to be 
nominated; that you understood perfectly that if you were 
nominated it would be as the result of his support; that you 
were not the sort of man who would accept a nomination di- 
rectly out of the hands of the organization without realizing the 
obligation thereby assumed, to sustain the organization and to 
promote and uphold it; and that you were perfectly prepared to 
meet that obligation and ,to discharge it justly; that if you 
were governor you would not wish to be anything else than 
governor; that you would not wish to be a figurehead or to 
accept any position before the public or in your mind which 
was not in keeping with the dignity of the office or ‘which 
would not allow you to discharge your duties in the light of 
your judgment and conscience; but that you would take the 
office, if at all, intending in good faith to act the part of his 
friend, personally and politically; to acknowledge and respect 
his position as the head of the Republican organization and 
as the Republican senator from the State of New York; that 
you would not be led into any factional opposition to the organ- 
ization, but that on the contrary you would aim constantly to 
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make its interests identical with the public interests; that 
you would consult with the Senator freely and fully on all 
important matters; that you would adopt no line of policy and 
agree to no important measure or nomination without previous 
consultation, and that you wanted him to agree to the same thing 
on his part, so that both you and he could meet in consultation 
with minds free and open, each intending to reach a conclu- 
sion satisfactory to both, and in that way to preserve absolute 
harmony in the organization and among the supporters of the 
party. I told him that you said that you did not mean by this 
that you would do everything that was wanted precisely as it 
might be originally suggested, but that you did mean in good 
faith and honest friendship to enter with him upon the consid- 
eration of all matters proposed, without prejudice and with 
the intention to reach a conclusion which the Senator no less 
than yourself would deem wisest and best. I told him that 
you said that it would be grateful to you to have Mr. Odell 
or some man of similar position near you at Albany, in order 
to facilitate intercourse and for the purpose of supplying gen- 
eral information about the conditions of the state; and finally 
that while in the end, as an honest man, you would have to 
act on your best judgment and in the light of your oath, you 
would seek with him to keep the party united and the organi- 
zation intact.” 

Further he continues: “Please do not feel annoyed with 
me if I do a little preaching. The Senator has acted, to some 
extent at least, on my judgment and advice—sufficiently to 
make me feel anxious about the way things turn out hereafter. 
Even in my short period of observation I have seen so many 
able men, who have brought themselves forward to important 
and powerful positions, finally fall down and wander off into 
political retirement, that I have looked into the cause of it, 
and have always found substantially the same state of facts. 
They have been brought forward by the organization, promoted 
by the organization, sustained by the organization, developed 
by the organization, until the idea became virtually fixed in 
their minds that they were the whole thing. his notion, first 
inspired by Mugwump flattery and then expanded by their own 
ambitions, has carried them into opposition with Senator Platt 
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and into attempts to establish new machines of their own. Then 
came the end, and in no case has their collapse been due to 
any particular effort on the part of Senator Platt to turn 
them back. He has made no such effort in Black’s case. ‘They 
have collapsed solely because they allowed themselves to get 
out of joint with that general party sentiment which has gradu- 
ally centered around Platt as a leader and which has acquired 
such strength under his leadership as to make departures under 
new ainbitions impracticable. I want you, my dear Roosevelt, 
to go on and on. You area rare good fellow, and you have 
got the American spirit which, with the multitude, I greatly ad- 
mire. You are dead honest, and I like that too; but in the great 
office to which you are being certainly called, you have got to 
remember that nobody is ever surely right and nobody else 
ever absolutely wrong. You have got to remember that com- 
promise and adjustment are unfailingly necessary to all human 
progress. If you laugh at my commonplaces, you will at least 
be assured that they are well meant. The thing I fear is that 
these plausible and poisonous Mugwumps will at some time or 
other involve you in some of their ‘good government’ entangle- 
ments, intended, as they always are, to help the Democratic par- 
ty and to create dishonest prejudice against decent Repub- 
licans, and that the first thing we know there will be a hitch. 
If ever a man will have need of patience, tact and good judg- 
ment, it will be you when you are Governor, for everybody 
is expecting so much of you and expecting so many impossible 
things and from such conflicting points of view.” ; 

No letter was ever more skilfully written and the plan was 
skilful. 

The defendant, my client, replied from Montauk Point 
as best he could, interlining the letter that he wrote and hav- 
ing no copy of it, but he wrote on that point as follows: 

“T hope that Saturday will do with the mustering out. It 
is simply impossible for me to get in before. 

“As I telegraphed, your representation of what I said was 
substantially right; that is, it gave just the spirit. But I 
don’t like the wording of some of your sentences. At first, 
on account of this, I hesitated how to reply; but finally came 
to the conclusion that the last sentence of your ‘report’ covered 
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the whole matter sufficiently. I shan’t try to go over your 
different sentences in detail; but for instance instead of saying 
that I would not ‘wish’ to be a figurehead you should have used 
the word ‘consent,’ and there are various other similar verbal 
changes to which I' think you would agree. Then I wish you 
could have brought out the fact that these statements were 
not in the nature of bids for the nomination or pledges by me, 
and that you made no effort to exact any pledges, but that they 
were statements which I freely made when you asked me what 
my position would be if nominated and elected, you having al- 
ready stated that you wished me nominated and elected. How- 
ever, I need not go into the matter in detail, and I am not sure 
that it is necessary for me to write this at all, for I know that 
you did not in any way wish to represent me as willing to con- 
sent to act otherwise than in accordance with my conscience; 
indeed you said you knew that I would be incapable of acting 
save with good faith to the people at large, to the Republicans 
of the United States, and to the New York Republican Organ- 
ization; and this seems to about cover it. 

“Will I see you and Odell on Saturday? 

“Ever faithfully yours, 
“Theodore Roosevelt. 

“P. §. In short I want to make clear that there was no ques- 
tion of pledges or promises, least of all a question of bargaining 
for the nomination; but that I promptly told you the position 
I would take if I was elected Governor and suggested what I 
thought it would be best for both Senator Platt and myself to 
do so as to prevent the chance of any smashup, which would be 
disastrous to the welfare of the party and equally disastrous 
from the standpoint of good government. I was not making an 
agreement as to what I would do on consideration that I 
received the nomination; I was stating the course which I 
thought it would be best to follow for the sake of the party and 
for the sake of the state—both considerations outweighing 
infinitely the question of my own nomination.” 

He was nominated and he was elected, and one of the first 
things that took place when he saw Senator Platt was that he 
was asked if he wished any particular appointees, I think to 
some places in the Legislature, some committee appointment or 
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something of the kind; and he expressed surprise, saying that 
the Speaker had not been elected, and then he was told that 
the Speaker did what he was told by the organization; and also 
at one time he was invited to appoint a particular man, a man 
of great prominence and intelligence and integrity and ability, 
to a particular office, and he was shown a telegram from him 
accepting the place. That particular appointment he could not 
under such circumstances make, although afterward the same 
gentleman was appointed to a very responsible office under his 
administration. Now, gentlemen, I want to say to you that 
when Theodore Roosevelt wrote that answer to the representa- 
tive of Thomas C. Platt, he undertook the carrying out of an 
administration for the benefit of the people of the State of 
New York under such circumstances as almost to forbid be- 
lief that it would be possible of accomplishment. 

He went to Albany; to the utmost ex’ nt he kept his faith 
with the organization. He conferred with Mr. Platt, with 
Mr. Barnes, and with Mr. Odell upon every act upon which 
a conference could possibly be deemed wise in the interest of 
the public; he neither set himself up as a great man in the 
party, nor made any attempts to throw down and destroy the 
organization; he carried his friendship for Barnes and Platt 
to the most extreme extent; the utmost courtesy distinguishes 
his letters, the utmost closeness of friendship. He was bound 
to build up and maintain the organization if the organization 
would do right; and it was only when the-organization de- 
manded wrong that he stood his ground. 

It is the rule that if you bring together two bodies, one clean 
and healthy, and one unhealthy and unclean, the one will pollute 
the other. Yet Theodore Roosevelt had the strength of charac- 
ter to associate on the closest terms with these men during 
the entire time that he acted as Governor of this State, and 
never broke with their organization, never quarreled with them, 
and never made an appointment and never did an act which 
was not for the good of the people of the State; and he forced 
them to stand behind him. Was there ever anything more 
wonderful in the history of politics in this nation? He did not 
question the advisability of organization; he did not question 
the ability of Senator Platt; he did not question the ability of 
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Senator Odell, afterwards governor, or of Mr. Barnes. He 
reappointed Barnes twice to an office that he held, even after the 
instances which have been-referred to this morning, hoping 
always to build up the better side of the men who were in polit- 
ical life. And you all know (and if you don’t all of you know 
it, you can easily learn it) that it is very difficult to get the 
right kind of men to interest themselves in the politics of the 
State. We are busy with our own affairs; we prefer our own 
business, we prefer our own particular profession, and we don’t 
want to go away from it day in and day out, week in and week 
out, and year in and year out. It is the hardest thing in the 
world to get men who will do that, and so we should be thankful 
to those who, like Theodore Roosevelt, stand for the great moral 
principles of the nation. 

In the course of the first winter of Mr. Roosevelt’s term 
as Governor, a man named Ford introduced a bill to tax fran- 
chises of certain public service corporations. ‘There were of 
course two sides to such a question. There are few questions 
that are not two sided. ‘Those corporations were public util- 
ity corporations. They had obtained their franchises in many 
cases long, long years before; in many cases they had been 
reorganized, and had not been particularly successful, and in 
other cases their capitalization had been increased, their profits 
had been great, and they had paid no part of the taxes of 
the State. This bill provided for their taxation. It is true 
that it contained clauses that were unsatisfactory, and un- 
satisfactory to Mr. Roosevelt. He finally made up his mind on 
an examination of the bill that the subject matter was right 
and that the franchise tax bill ought to be passed, and he pro- 
ceeded to send messages to the Legislature demanding its 
passage, and the result was that he got a communication from 
Mr. Platt, which may be fairly considered as attached to Quigg’s 
original letter, and as a protest on the part of the head of the 
organization, that the Governor was failing to carry out the 
obligations which he was under to the party organization. I 
can not take up your time to read all of this letter; I shall 
only read certain extracts. 

Says Senator Platt: “I assumed that you would easily ap- 
preciate the fact that anything done by you as Governor of 
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New York tended to commit your whole party, and especially 
those of us who were associated in the public mind with your 
candidacy, and I had small doubt that you would give fair 
consideration to thjs fact before you began to move in: any 
novel direction—novel, I mean, as to party policy. 

“But the thing that did really bother me was this: I had 
heard from a good many sources that you were a little loose 
on the relations of capital and labor, on trusts and combina- 
tions, and, indeed, on those numerous questions which have 
recently arisen in politics affecting the security of earnings and 
the right of a man to run his own business in his own way, with 
due respect, of course, to the Ten Commandments and the 
Penal Code.” 

In those days it would seem that many people held the view 
that you could run your life just as you liked as long as you 
did not violate the Ten Commandments or act in violation of 
the Penal Code. He continues: 

“Or, to get at it even more clearly, I understand from a 
number of business men, and among them many of your own 
personal friends, that you entertained various altruistic ideas, 
all very well in their way, but which before they could safely be 
put into law needed very profound consideration. I answered 
these suggestions with more confidence than I really felt. You 
will remember that in our Fifth Avenue talk I brought this 
matter up, but, of course, we had not time to go into it care- 
fully, and, anyway, by that time your candidacy had become 
practically a settled matter.” 

I read farther from the letter: 

“You have just adjourned a Legislature which, notwithstand- 
ing the conspiracy which seemed to, exist in the Senate for the 
destruction of certain party bills which you and I had agreed 
upon as eminently wise, created a good opinion throughout the 
State. I congratulate you heartily upon this fact because 
I sincerely believe as everybody else does that this good im- 
pression exists very largely as a result of your personal in- 
fluence in the legislative chambers. But at the last minute 
and to my very great surprise you did a thing which has caused 
the business community of New York to wonder how far the no- 
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tions of Populism as laid down in Kansas and Nebraska have 
taken hold upon the Republican party of the State of New York. 

“I do not propose to argue the question of the advisability 
of taxing franchises. I do not think that that question is 
involved in the question of what ought to be done with the 
Ford bill. The slovenly character of the Ford bill and its 
political consequences are apparent upon the first reading of it. 
You and I talked over the question of a franchise tax some 
while ago. Indeed, we then discussed the whole question of the 
tax laws, their contradictions, their anomalies, their crudities 
and the mistaken processes by which they were given effect. 
You argued then in favor of a franchise tax bill. I opposed 
it, not as a matter of principle but as a matter of time and 
condition. My belief was that a franchise tax bill taken by 
itself was inopportune; that radical legislation of that sort 
was bound to strike the conservative business community, which 
is the strength of the Republican party, as an extreme concession 
to Bryanism and that this was a bad impression to create right 
on the verge of a Presidential election with Bryanism as the 
direct issue. 

“T think, my dear Governor, that you put the party in a 
most unfortunate position and that you did it without due 
consideration of the understanding we arrived at when we de- 
cided upon the appointment of this special legislative commis- 
sion. This Ford bill, if signed, will begin to operate next year 
just at the time when the people are about to deposit their 
ballots for the office of President. In the Greater City of New 
York the taxes will be levied by a board of assessors against 
whose integrity Mr. Mazet and Mr. Moss say they are pre- 
pared to present evidence of a most incriminating character. 
They will show, they say, many cases of evident and intentional 
discrimination, discrimination which is only to be explained 
by a political or a financial motive. If you sign this bill you 
will give to these very men an opportunity to blackmail com- 
pared with which the opportunity of the Police Commissioners is 
picayune and contemptible. 

“T hope you will not sign this bill. I know that it will take 
a very rare and difficult quality of moral courage not to sign 
it after the part you took in its exactment. But you have 
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shown this quality of courage several times before in your 
life and you will be a long time finding an occasion for its 
assertion with wiser results to the public. ‘The lawyers, of 
course, will present to you those aspects of the bill which in 
their minds render it obnoxious to the Constitution or against 
public policy as well as for what it does not say as for what 
it says. Its crudities, its inequalities, its omissions and other 
defects I shall leave to them to explain. The points I ask 
you to consider are these: 

“1. That the Republican party now stands and must stand 
for the next few years as the only barrier between the busi- 
ness interests of this country and a deluge of ruinous Popu- 
lism, and that the effect of the passage of this bill at this 
time and in this way is to raise a large doubt in the minds 
of Republicans and those conservative Democrats who have 
been our allies, as to our courage and good faith in the pro- 
fession we have made of due regard for the rights of prop- 
erty and for the general business interests of the community. 

“2. That the administration of the bill, being left to the 
local assessors, will. place every franchise corporation in the 
Greater New York and in the other cities, except Syracuse, 
at the mercy of men who will not scruple to bleed them and 
blackmail them to the extent of hundreds of thousands of 
dollars for use against the Republican party in the next Pres- 
idential campaign. 

“3. Which is very important to your party, however lightly 
you may be disposed to regard it, that it tends to put you in 
the public mind in the Pingree and Mayor- Jones-of-Toledo 
class of statesmen. 

“A ‘That from every point of view it is unnecessary because 
of the appointment of the special legislative commission. 

“S. That to offset the inevitable injuries it will inflict upon 
us there can come from it no single particle of strength. 
It will not bring to the Republican party one yellow news- 
paper nor one yellow vote.” 

Now that was a somewhat difficult letter to answer. It 
raised an issue between the head of the organization and the 
Governor of the State on a matter which affected the interests 
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of the people. They were not in accord, they had not been 
able to agree, and Governor Roosevelt responded in a letter 
which was read to you and which I regret I cannot read 
at length as time forbids. I will only read to you one or two 
extracts. 

“Now let me take up this particular franchise tax bill. I 
wish that its opponents would recollect that it is by no means 
a revolutionary measure. Franchises are taxed in very much 
the same way in Connecticut and have been for many years. 

“They are taxed in a somewhat different way in Pennsyl- 
vania. ‘They are taxed much more severely in many parts 
of Great Britain. Where they have escaped taxation the re- 
sult has been as in Detroit, Toledo and Chicago, to make the 
citizens generally join in such a revolt that they have swung 
to the opposite extreme of municipal ownership and have for- 
bidden the granting of any franchises. I think we wish to 
be careful about taking a position which will produce such a 
revolt. And as regards the effect on the party, I believe that 
the killing of this bill would come a great deal nearer than 
its passage to making New York democratic a year from next 
fall. It we run McKinley against Bryan the big corporate 
influence must in self-defense go for the former; and on the 
other hand, we shall have strengthened the former by strength- 
ening the Republican party among the mass of our people and 
making them believe that we do stand squarely for the interest 
of all the people, whether they are or are not connected in 
any way with corporations. When I sent in my first taxation 
message to the Legislature it did not seem as if any bill could 
be passed or agreed upon by the Legislature; and I was then. 
told that this committee would be appointed and that a serious 
effort would be made to tax franchises. In the message it- 
self you will remember I took the most positive ground in 
favor of thus taxing them. Without any notification to me the 
Senate suddenly took up and passed the Ford bill. I then 
began to study it pretty carefully and the more I studied it the 
more convinced I became that it was along the right lines; 
that is, that franchises should be taxed as 5 realty, according 
to the Connecticut plan.” 
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“The serious objection to this bill is that the levying and 
assessing of the tax is made by the local authorities. It seems 
to me right that the payment should be to the local authori- 
ties, but the levying and assessing should be done by the 
State authorities. In its essence the tax is right. It should 
be a tax as realty and not as personalty. I question very much 
if we could by law secure at the outset the right method of 
getting at the exact money value of these franchises. It seems 
to me that it would be wiser to leave that question to a board 
of assessors. Nevertheless if the opposite course is deemed de- 
sirable, I am perfectly willing to acquiesce. If the Mazet 
Committee brings out, as you tell me it will, the utter corrup- 
tion of Tammany in laying these taxes, my own idea would 
be, subject to your approval, that we should use that as a 
justification for requesting speedy action by the Joint Com- 
mittee of the two Houses in preparing a proper tax bill, and 
I am entirely willing if it is deemed best to call together the 
Legislature and have the present bill amended, or have it 
repealed by the passage of a full and proper tax bill; it being 
always understood, of course, that this tax bill shall contain 
provisions under which these franchises will be taxed as realty 
and genuinely and not nominally, so that they shall pay their 
full share of the public burdens:” 

The evidence goes to show that as a result several confer- 
ences were had between the Governor of the State and Mr. 
Platt and certain lawyers in New York City, and a new bill 
was prepared, a special session of the Legislature was called, 
and the new bill became a law. The endeavor on the part of 
the plaintiff in this case to inject into it the proposition that 
there was at any time any real desire on the part of Senator 
Platt and his associates that such a bill should be passed is 
manifestly absurd in consideration of this correspondence. 
Senator Platt’s letter is distinct and plain that he deemed it 
unwise politically to have a bill of that kind passed at that 
particular period. But from that day until his term of office 
expired Governor Roosevelt conscientiously continued to fol- 
low precisely the course that he had laid out. He was a nervy 
man. He was not afraid to strike. He would stand by his 
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friends to the utmost, but if his best friend turned against 
the interest of the State, Roosevelt became his political enemy. 
Do you recollect when he was shot and when a merciful dis- 
pensation of Providence only prevented the bullet taking his 
life, how he went right on, with the bullet in his body, and 
made his speech? ‘The Panama Canal, its construction, its 
ownership and management by tius government for all time 
to come, was the absolute personal work of President Roose- 
velt. And in pursuance of the obligations that came to this 
country as the result of the Spanish war we were compelled 
to call the warring nations of Russia and Japan to a conference 
at Portsmouth in New Hampshire, which ended in peace be- 
tween those nations. And yet he has been here on the witness 
stand in this room, subjected to a cross-examination lasting 
day after day, by two lawyers of ability and prominence; and 
when we have finished what have you got? He was asked 
if he had appointed an old cowboy, who had served with him, 
to office, and it turned out that the man was unfit for it. And 
that is the only thing they have got in all this correspondence, 
and they have given no other evidence to justify any criticism 
of the course that this man took from the start to the’ finish 
of his gubernatorial term. 

At the time that this defendant published the article upon 
which suit has been brought he was in possession of a vast 
amount of information which would seem to have justified 
its publication. It is true that certain things are very hard 
to reach although you know them. It was very hard to reach 
Mr. Barnes’ ownership of stock in the Lyon Company. It was 
very hard to reach: the correspondence which passed between 
him and Senator Platt. But the public more or less catch 
on to those things. And it is extraordinary in this case how 
very fully the articles that were published in the journals of 
the country, although some of them'are exceedingly bitter in 
terms, on which the defendant had relied to a certain extent 
in making this publication, have been borne out by the evi- 
dence which we have produced. In fact long experience forces 
the conclusion that while the journals are subject to criticism 
at times, while they are at times bitter in their partisanship, 
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the correctness of the reports they make and the correctness 
of the deductions that they draw is very extraordinary. 

Now some of these articles I am going to read from the 
newspapers and from the Bayne report, which I bring to your 
_ attention as tending to show the reasons that justified Mr. 
Roosevelt’s conduct in this case and that he was not seeking to 
put this plaintiff or any other man in a false position. 

For example here is something that his Honor allowed: 
“Charles FE. Hughes was Governor of New York. The race- 
track bill was to come to a decisive vote the next morning. 
No one knew just where William Barnes, Jr., the Albany boss, 
stood. Senator Grattan of Albany County had told his friends 
he would: support the bill; he could not ‘afford, he said, to 
place himself under suspicion of being a grafter; he had prom- 
ised his family he would vote for the bill; any other course 
would be political suicide. Late that night the door bell of the 
house next to the Albany residence of Barnes rang softly. 
The master of the house himself opened the door. He recog- 
nized the tall figure of Senator McCarren, the democratic boss 
of Brooklyn. ‘Hello, Billy,’ McCarren whispered as he faced 
the street and glanced hurriedly up and down for possible 
_ spies. ‘I think you’ve made a mistake, Senator,’ said Mc- 
Carren’s tinexpected host. ‘You want the house next door.’ 

“The next morning Senator Grattan got word to vote against 
Hughes and the race-track bill. He told his friends he had 
begged Barnes to spare him the humiliation, but that Barnes 
was deaf to his entreaties.” 

‘There is one more article from which I want to read a short 
extract. I am reading now from Collier’s Weekly of August 
3rd, 1914. 

“Albany—The Printing Board of the State has awarded 
to the J. B. Lyon Co. of this city, for $286,702, the contract 
for the legislative printing for 1913 and the contract for 
publishing the session laws for the next two years. The 
contract for department printing was awarded to the Argus 
‘Co. of this city for $193,954, the contract being for two 
years. 
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“The meaning of this inconspicuous paragraph, which does 
not contain the word Barnes, is, nevertheless, that Barnes 
had attended to his graft for the next two years. His income 
is secure, he can now devote himself to the mission of which 
he boasts, ‘to rid the Republican party of all this damned pro- ~ 
gressiveism.’ Bear in mind those names, J. B. Lyon Co. and 
Argus Co., and read now some extracts from the Report of 
the Special Committee transmitted to the New York Legis- 
lature on the 29th of last March.” 

This from the Evening Mail of July 24, 1913, by James | 
Creelman. 

“It is time that the people should realize the open shame of 
the situation in which the government of New York state has 
actually broken down in the brutal attempt of Boss Murphy, 
with the assistance of Boss Barnes, to punish and wreck Gov- 
ernor Sulzer for daring to show independence of his orders. 

“The spectacle in Albany to-day is not only disgraceful, 
but extremely costly to the tax-payers, who are paying $1,000 
a day for the extra expenses of a legislature that stays in 
mock session without acting, simply to prevent the governor 
from removing and appointing officials and to intimidate him 
by threats of impeachment.” 

“The legislature has refused to pass the direct primary 
law it was called together to enact. It has refused to pay any 
attention to the governor’s recommendations. It refuses to 
adjourn, because that would allow the governor to make ad 
interim appointments and go on with the -work of govern- 
ment, which to-day is paralyzed. 

“As a matter of fact, there is no legislature. ‘The men who 
are paid to make the laws for New York merely carry out 
the orders of the Tammany and Republican bosses. 

“Boss Murphy is playing golf on Long Island. He issues 
his daily commands to Albany over the long-distance tele- 
phone. They are obeyed to the letter. 

“Twice a week Boss Barnes goes to the room of Senator 
Brown, the Republican ‘leader,’ and makes known his will.” 

In addition to that President Roosevelt, the defendant, tes- 
tified upon the witness stand before you that Senator Hin- 
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man and Senator Davenport ¢ame and told him of the extraor- 
dinary incidents that took place, showing the dominance of 
Mr. Barnes in obtaining in the Legislature the defeat of the 
Hughes legislation. 

He finally saw Senator Hinman’s announcement: “The 
great issue in New York State politics this year is to estab- 
lish honest and efficient government. I have no personal 
quarrel whatever with either Mr. Barnes or Mr. Murphy, but 
I believe that they and their influence alike are hostile to 
decent and efficient government, and that the time has come 
for their overthrow, and for the destruction of the bi-partisan 
system which they represent. All good citizens have a common 
interest in this matter. All good citizens have an interest in 
placing in Albany at the head of the State government a man 
so committed to this work that his supporters will know that 
his every effort will be given relentlessly to cutting out the 
whole mass of existing corruption, so committed to this work 
that he will appoint to office the cleanest and most efficient 
men he can find, and will feel himself bound by no consider- 
ation except the interest of the State. 

“T have decided to become a candidate for Governor in the 
Republican primaries on this issue. In entering upon this 
contest I believe with confidence the entire body of honest 
and patriotic citizens in the State should render all possible 
aid and support.” + 

It was then that the publication was made which is the 
subject-matter of this action. 


AFTERNOON SESSION, WEDNESDAY, May 19, 1915 


Mr. Bowers. Something will be said to you by the plain- 
tiff’s counsel as to numerous articles that were offered in evi- 
dence on the cross-examination of Mr. Roosevelt, in which Mr. 
Roosevelt, during the campaign that ensued, had the temerity 
to restate in some form or other the views that were expressed 
in the article in suit. The claim will be made that if you should 
find that the article was not justified in the two particulars in 
which the Court will submit it to you for your determination, 
that then, because of his standing his ground and proceeding to 
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restate before the people the matter which he had laid before 
them in this communication, you would not only be justified in 
awarding compensatory damages but you might punish him, the 
defendant, by giving the plaintiff the benefit of compensatory 
and punitive damages. I do not regard it as a matter of very 
serious moment in the case, but as it will undoubtedly be made 
mutch of, it becomes my duty to touch upon it, and it will be his 
Honor’s duty undoubtedly to instruct you that if you find 
that such things were done maliciously, for the purpose of in- 
juring the plaintiff, you would be justified in awarding puni- 
tive damages, providing you had not found that the article was 
justified. 

The specific questions that I understand his Honor will sub- 
mit to you for determination upon the evidence in the case 
are these: you will be charged that the article is libelous per 
se because it charges a corrupt alliance between Mr. Barnes as 
head of the Republican party with Mr. Murphy as head of the 
Democratic party with relation to the State Government. I 
use the word “corrupt "—I presume he will charge you, as he 
stated at one time, that he used the word “corrupt” as meaning 
corrupt in its worst terms,—improperly, treacherously joined 
together with regard to the election of a United States Senator. 

You will also be charged that the article is libelous per se be- 
cause it charges Mr. Barnes with working through an alliance 
between crooked business and crooked politics. 

The first of these matters that will thus be submitted for 
your. determination is justified by the senatorial contest of 
1911. The charge in substance is that Mr. Barnes had an 
agreement with Mr. Murphy either directly or indirectly that 
the Republicans would keep their hands off that contest and 
let the Democrats fight out the question that had arisen between 
them. ; 

Mr. Ivins. hat is not the charge as alleged; it is very dif- 
ferent from that. 

Mr. Bowers. Jf I do not state it right, my argument will not 
be of much value. 

That I may not so far as possible make any mistake, I un- 
derstand his Honor will charge you that the article is libelous 
per se because it charges 4 corrupt agreement between - Mr. 
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Barnes and Mr. Murphy in relation to the State government. 
The justification which we tender in that regard is that Mr. 
Barnes was a party to an arrangement with Mr. Murphy di- 
rectly or indirectly to keep the Republican Senators voting for 
Mr. Depew in order that the Democrats might settle their own 
differences, and although a caucus had been held there was no 
majority obtained to elect Mr. Sheehan. That that act was 
purposed on Mr. Barnes’ part and was in Mr. Barnes’ mind 
from a very early date follows from certain articles the au- 
thenticity of which he admits, and which were published in 
the Journal newspaper which he so largely owned and con- 
trolled. The first of these articles is dated on the 13th day of 
January, 1911. At that time Mr. Barnes was not a member of 
the State Committee, and he did not become a member of the 
State Committee until January 21st, as I recall the evidence. 
But this is the article: 


“The Old Hypocrisy. 


“That officials chosen by the people should perform the 
functions for which they were elected under the constitution 
and the laws, and no other, is their plain duty. 

“That the people should educate themselves to regard their 
public officers as their servants for this purpose is their plain 
duty. 

“For public officers and their people to adhere to those 


. ideals of the American form of government is not easy, be- 


cause between the passion of personal ambition and the pride 
of opinion, sense of official duty recently has been lost. 

“The contest between William F. Sheehan and Edward M. 
Shepard to represent the State of New York in the United 
States Senate has aroused vital interest, and as one of the 
candidates appears to be largely in the lead, against him is di- 
rected the acrimony of those whose pride of opinion is ap- 
parently about to be outraged. It is provided by the constitu- 
tion of the United States that the Legislature of the State of 
New York shall choose United States Senators, yet newspapers 
assuming to be conservative have expressed the following opin- 
ions.” 
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I am not going to take up your time to read the opinions of 
outside newspapers. I will simply take the opinions expressed 
in this article. The article says of the other articles, “These 
should be scanned. If the Democratic caucus, representing a 
majority of the Legislature of the State of New York, was 
about to select Edward M. Shepard as to its choice for United 
States Senator, and Governor Dix should intervene so that a 
sufficient number of those favoring Mr. Shepard in deference 
to his wishes should change their point of view to support Mr. 
Sheehan, Governor Dix would be charged with usurpation and 
coercion by the newspapers above named, but now they call 
upon him to ‘save’ the Democratic party and the nation from 
the terrible catastrophe of the election of Mr. Sheehan.” 

“Who is the judge to say that Mr. Sheehan is less fit to 
be senator of the United States than is Mr. Shepard? It is 
provided that the Legislature shall determine that matter. But 
it is assumed that Mr. Shepard is ‘good’ and that Mr. Sheehan 
is ‘bad.’ What is the record? ” 

Then they go into the record which I will not take up your 
time to read, but it says of Mr. Sheehan: “He was a forceful 
and ready fighter against men who used the same weapons 
that he found effective, and he won and lost in that kind of war- 
fare which any active man in political life at that time was 
bound to recognize or be eliminated. Since that time he has 
practiced law in the city of New York. He was largely in- 
fluential in securing the nomination of Alton B. Parker for 
President in 1900, upon a gold platform, in order to protect the 
democracy from the absurdities of Bryan. He is a practical 
man in the Roosevelt definition of that term.” 

“Who is Edward M. Shepard? A student of political -his- 
tory, a Democrat who has supported the Republican ticket 
many times within recent years, who was Richard Croker’s can- 
didate for mayor of New York, in 1901, but was snowed under, 
who, as a lawyer, organized the Central Leather Company, an 
offshoot of the ‘Beef Trust,’ and is to-day its counsel. When 
counsel to the Board of Rapid Transit Commissioners. of the 
city of New York, he advocated at Albany the passage of a 
law which in effect granted the Pennsylvania Railroad Compa- 
ny a perpetual franchise in the city of New York, a franchise 
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which unquestionably was in the interest of progress and the 
people of New York—but shortly thereafter resigned as coun- 
sel to the board of rapid transit commissioners and became 
counsel to the Pennsylvania Railroad Company at an annual 
retainer, it is said, of $25,000 and counsel fees. But Mr. 
Shepard is known as a reformer, while Mr. Sheehan is known 
as a politician.” 

The article concludes: “There is something ludicrous in this 
situation. It is amusing to see Mr. Thomas M. Osborne, chief 
adviser of Governor Hughes, attempting now to dictate to the 
Democratic caucus. Mr. Osborne, like many others, is a type 
of that class of politicians who believe that the constant re- 
iteration of a moral principle justifies their control of all polit- 
ical situations, no matter which political party is in power. In 
this respect Mr. Osborne is simply a type which professes to 
represent the independent vote, which it is claimed would be 
outraged if Mr. Shepard was not elected senator. Governor 
Dix apparently intends to mind his own business. Being too 
busy already has made Woodrow Wilson and Eugene Foss 
back numbers in political life. The hypocrite in politics is as 
active around the executive chamber as he was under the ad- 
ministration of Governor Hughes, but apparently is not re- 
ceiving the same encouragement. This in itself ought to be a 
satisfaction to every liberty-loving man in the State of New 
Orie 

What I wish to bring to your attention is that as early as 
January 13th, 1911, that article referring to the Democratic 
candidates was distinctly and plainly in favor of Mr. Sheehan 
and distinctly and plainly opposed to Mr. Shepard. 

On the 18th of January, while Mr. Barnes was still a private 
citizen, came this article in the Journal: 

“When ‘Thomas M. Osborne resigned his office of Public 
Service Commissioner, he wrote a letter to Governor Hughes, 
in which he said, in effect, that he believed he would be 
more useful to the cause of good government if from that time 
cn he devoted all his energies to the up-lift of the Democratic 
party, so that if that party came into power at the then coming 
election, he would be there to guide the destinies and protect 
the honor of its name.” 
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“Mr. Osborne’s first essay since election is to take twenty- 
four men out of the Democratic caucus and tie up the Demo- 
cratic majority so that the fires of party discord are now 
burning brightly throughout the state. Mr. Osborne would save 
the Democratic party from itself, divest it of the skin of its 
natural expression and clothe it in a garment of such delicate 
color of pale blue or light pink, as would make the Hon. Tim- 
othy D:; Sullivan guffaw vociferously. Mr. Osborne and his 
kind represent that.element in the Democratic ‘party who are 
Democrats when it pleases them, but who at heart have no 
sympathy with the mass of the Democratic voters, and who 
believe that the party should be constantly cleansed and puri- 
fied by them. It is quite natural that the great majority of the 
Democratic voters, all self-respecting citizens, do not take 
kindly to this constant political bath, and courteously ask Mr. 
Osborne for his credentials as head washer.” 

That article again was an attack upon Mr. Osborne for 
breaking up the Democratic caucus and thus preventing the 
election of Mr. Sheehan. As Mr. Osborne’s name comes up 
later in this matter, I will make no further reference to that at 
the present moment. 

Now up to January 18th nothing had been done in the Journal 
except to indicate on the ‘part of that paper criticism of the 
caucus being broken up by Mr. Osborne, and also a criticism 
in favor of Mr. Sheehan as against Mr. Shepard. 

On the lst of February came this publication: 

“Tt has been suggested by members of the Republican minor- 
ity that they were wasting time in voting for Senator Depew; 
that it would be a good idea to vote for Mr. Shepard, Mr. 
Schurman, or some other man whose character has not yet 
been abused because of his occupancy of public office. ‘The 
Honorable James A. Emerson is credited with remarking yes- 
terday that the Republican members of the Legislature were the 
laughing-stock of the State. No one had seen it in that light 
except Senator Emerson.” 

“The duty of the Republican members of the Legislature is 
to vote for the Republican candidate for Senator, the caucus 
nominee, ‘Their position to-day is entirely tenable and proper. 
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If they should begin to gyrate and make an exhibition of per- 
sonal antagonism and personal ambition similar to that which 
the Democrats are showing, they should justly become, as well 
as the Democrats, the laughing-stock of the State.” 

That was the first editorial that was published after the 
plaintiff in this action had been elected chairman of the Repub- 
lican State Committee. It was directed plainly, by its language, 
to a criticism of the remarks that Senator Emerson had made 
about the Republican members of the Legislature, and was a 
distinct statement of what this newspaper deemed and what 
Mr. Barnes deemed the duty of the Republican members of the 
Legislature to be. 

On February 6th, while Mr. Barnes was still here and before 
he went to Cuba, came another article, which was headed “No 
Need of Apology.” 

“The Hon. Charles F. Murphy in a quoted statement says as 
follows: ‘I would like to make clear that I was never at any 
time pledged to Mr. Sheehan before the caucus. That was 
shown by the fact that at the many conferences held on the 
Friday, Saturday and Sunday before the caucus on Monday, 
the Sheehan men offered to withdraw their candidate, if the 
men behind Mr. Shepard would withdraw his name. This sug- 
gestion was made in the interests of party harmony. I had 
nothing to say in the situation one way or the other. I merely 
wanted to see brought about the harmony that was being worked 
for, but the Shepard men refused to withdraw, with the result 
that Mr. Sheehan’s name was presented to the caucus and he 
was elected.’ ” 

The article proceeds: “Sheehan, Shepard, Parker, Kernan, 
van Santwood, or the other men whose names have been voted 
on for the United States Senator all look alike to the people of 
the State. There is no merit that one possesses over another, 
which has any particular significance, inasmuch as they all 
stand for the same kind of Democracy, conservative, hard- 
headed Democracy, not Socialistic Democracy, not .Progres- 
sive-Rooseveltian Democracy ; but plain, hard and fast Democ- 
racy, which would appeal to William L. Marcy or Martin 
VanBuren.” 
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Then it concludes: “We are ashamed of Mr. Murphy. We 
thought he was a boss worthy of the name. His statement is 
weak; why should he apologize for Mr. Sheehan’s candidacy ?” 

That article could have but one meaning, and that was as a 
criticism of Mr. Murphy for having himself made a state- 
ment which might in any degree injure the standing and the 
strength of Mr. Sheehan before the Democratic caucus. Those 
last two articles were written, as the evidence clearly indicates, 
with full knowledge of the plaintiff, at any rate he assumes full 
responsibility therefore. 

The other declaration which we submit to you to establish 
the fact that he was interested in Mr. Sheehan’s candidacy and 
wanted to see Mr. Sheehan elected in preference to any other 
Democrat (we are not charging that he would have preferred 
_him to any other Republican) is based upon statements which 
this gentleman made to witnesses under circumstances which 
must lead you to believe that what he said was true. But be- 
fore I take up the three occasions on which such statements 
were made, I deem it proper to call your attention to the course 
of procedure in the Legislature. | 

Some time early in February—within the first ten days ac- 
cording to Mr. Elon R. Brown’s recollection—he went to Mr. 
Barnes in New York and suggested to him that he was:the 
bearer of a message from this same Thomas M. Osborne, in- : 
viting Mr. Barnes to consider the advisability of taking up as an 
independent Democratic candidate a gentleman named Carlisle, 
the partner of Mr. Brown. Mr. Barnes says that the interview 
either took place in March when he returned from Cuba or that 
it took place between the 14th and 18th of February when he 
says he was in New York, having gone to New York to at- 
tend a dinner on the 14th of February, and then on the 17th 
or 18th gone to Cuba and not returning until the first of March. 
I think that you will accept the statement of Mr. Brown that 
he made that suggestion to Mr. Barnes in the early part of 
February. Mr. Barnes says he was in Albany, if I recollect his 
evidence aright, from the first to the 14th of February, and it 
may be that Mr. Brown was wrong to the extent that he had 
the interview any earlier than the 14th of February. But it 
certainly must have taken place between the 14th and the 18th. 
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Mr. Barnes’ answer was that he would take it under consider- 
ation. Now Elon R. Brown was the leader of the Republicans 
in the State Senate. What was he doing going to Mr. Barnes 
and asking him to consider such a proposition. He was not the 
leader in January, 1911, but he was the leader at the time he 
testified here. I said he was the leader of the Republicans in 
the Senate. My associate calls my attention to the fact that 
that leadership was in 1914 and 1915 and not in 1911, and Iam 
very glad to be'corrected. But Mr. Elon R. Brown testified that 
he had been in the Senate for a long period of years off and on. 

Now why did he go to Mr. Barnes? Well, you gentlemen 
know just as well as I know why he went to Mr. Barnes. He 
went to Mr. Barnes because he believed that Mr. Barnes had 
the power if he chose to exercise it to get that very thing done. 
From whence came that power of Mr. Barnes the chairman of 
the State Committee? One of the issues you will have to de- 
termine in this case is, had he dominance in the party, could he 
influence the Senators and Assemblymen, was it in his ‘power to 
move them? Let us see. 

He never took any step concerning that matter until the fat- 
ter part of March, until a period very shortly before the final 
election of a Senator. Brown claims that the latter part of 
March, shortly before the fire, he received a message from him 
to go to Albany and he went to Albany. You will find when 
you consider the other evidence in the case, particularly that 
of Mr. Stetson, that these conferences commenced really on 
the 28th of March at Mr. Barnes’ house. Now what is the 
spectacle at Mr. Barnes’ house? According to his own testi- 
mony he made up his mind that the time had arrived when 
something should be done in the senatorial situation. Why? 
Well, the Sheehan boom had gone to pieces. You examine the 
testimony of any witness who was on the stand and you will 
reach the conclusion, as one or two of them stated distinctly, 
that it was not until Sheehan had released his followers that 
they were sent for by Mr. Barnes. Why was Mr. Barnes send- 
ing for them and asking that they go to his house? Why 


‘were they in conference with Barnes? Was he the only man in 


the State of New York who could change the caucus rule? 
Look at the situation. If he in fact desired that Sheehan be 
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elected, if a Democrat was to be elected, you know that with 
the caucus rule pledging them to stay and vote for Depew 
until it was changed, with-perfect safety he could let the mat- 
ter rest as long as that caucus dominion stood. One of the 
first steps that he took (and this came in the evidence of Harold 
J. Hinman, who was Assemblyman from his district and evi- 
dently a very close friend of Mr. Barnes) was to send for him 
to come to his house and tell him that he had made up his mind 
that it would be a good thing to join with the independents and 
elect Mr, Osborne, and if I recollect the evidence aright, that 
Mr. Stetson had been to see him and had suggested several 
gentlemen’s names, and among them was that of Mr. Osborne. 
He sent for Brown to get up an appropriate speech to deliver 
at the Republican caucus to induce the Republican members to 
accept Mr. Osborne. He sent also for Mr. Brackett, who was 
the leader in the Senate at that time, and had discussions with 
Mr. Brackett and Mr. Merritt, the leader of the Republicans in 
the Assembly, and Mr. Travis and some others. During those 
‘days along about the 28th of March, three or four days before 
the final election of the Senator, Barnes was the active spirit, 
the controlling spirit. Nobody lifted a hand until Barnes sent 
for them. It was perfectly clear from the evidence in this case 
that Mr. Barnes knew himself prior to the 30th of March and 
when he wrote that extraordinary letter, that the Democrats 
were likely to come to an agreement and elect (as they did) a 
Senator on the 3lst of March. 

Now the first thing for you to determine concerning this 
question is this: Had Barnes the power to have kept the Re- 
publican vote? Had Barnes the power to make a change in 
their vote? Well, they didn’t do anything. They sat perfectly 
quiescent until he acted. 

On the day of the fire there was a conference of the Republi- 
can Senators; that was on the 28th as I recollect the evidence. 
‘They talked the whole matter over, but never a suggestion was 
made until Mr. Sheehan had released the men who were in the 
caucus as his followers. 

Now I lay before you gentlemen these circumstances for your 
consideration as reasonable men, and I call your attention to 
the fact that on the 30th day of March Mr. Barnes issued a 
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pronunciamento addressed to Mr. Brackett, the leader of the 
Republicans in the Senate, and to Mr. Merritt, the leader of the 
Republicans in the Assembly, in which he gave the reasons 
for and advised how they were to vote. No such document as 
that had ever been sent to a legislature before; no chairman of 
the State Committee ever assumed such responsibility before. 
As a matter of fact the only man who under ordinary circum- 
stances does communicate with the Senate and advise as to 
their action on any subject is the Governor of the State, and 
it is extremely doubtful if he would presume to advise them on 
a matter of their duty in electing a United States Senator. He 
might. But for a chairman of the State Committee to do it 
must lead.to your finding upon this evidence that has been laid 
before you that it was in the power of Mr. Barnes to control the 
Republican minority in the 1911 Legislature. 

Now, of course, in such a matter as that you are never going 
to get any direct evidence. You have seen fifty or sixty gentle- 
men take the witness stand who were in that Legislature; seven 
or eight of them who had been to Mr. Barnes’ house and talked 
with him in the later days of March, and one of them who talk- 
ed with him once in New York, and whom he had told not to 
go away because they didn’t want to let the Democrats get in 
position to have a quorum and make an election by reason of 
Republican absentees; but not another to even suggest any ef- 
fort on the part of Mr. Barnes to do anything concerning ‘any 
change in the caucus situation. He knew well that the members 
of the Assembly and the Senate were firmly bound to Mr. 
Depew until there was a change in the caucus action. 

He never saw Mr. Murphy but once. Well, now, suppose 
he saw Mr. Murphy but once. As long as the ‘purpose was ac- 
complished of preventing the Republicans if they saw fit elect- 
ing an independent Democrat to the Senate through January, 
February and March—as long as he accomplished that purpose, 
I submit to you that he did that which was against the inter- 
ests of the People of the State. It is not essential to attempt 
to obtain a personal advantage. The only excuse that Mr. 
Barnes makes for the final change of view on his part, for he 
concedes that he held the other view until the end of March, 
was that it might tend to break the opposite party. That is 
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too small; it is wrongful in itself. If he could have elected a 
proper man to be United States Senator, it was right and prop- 
er that he should have been elected; but at any rate the legis- 
lators should not have been held in such a position as they were 
by the personal power of one man. The direct evidence upon 
that subject is this: the plaintiff called Mr. Wainwright as a 
witness; he was Senator from the Westchester District in New 
York; he was a man whom they accredited by ‘calling him; he 
was a man who needed not to be accredited by anybody for he is 
a man of the highest standing. And it appears that he had had 
a conversation with Mr. Barnes; it appears that he went to 
Mr. Barnes’ house shortly before the fire, or evidently before 
any of the other suggestions that were made by Mr. Stetson, or 
that were made by Mr. Barnes himself to Harold J. Hinman or 
anyone else; and he said that he had been talking to a young 
man named Short, who was an insurgent, and that he thought 
that something could be done in the way of electing a highly in- 
dependent respectable citizen as the United States Senator, if 
the Republicans would join with the insurgents. He went to the 
telephone, and Mr. Barnes was at his side; he called up Mr. 
Short, and Mr. Short replied, and Mr. Wainwright said to Mr. 
Barnes: “Yes, it can be done”’; that they might almost have the 
selection. And Mr. Barnes turned to him and said: “Well, I 
have an agreement with the Democrats and we cannot do it.” 

I don’t know whether you noticed that evidence. I said noth- 
ing at the moment, but it was of the most powerful character. 

Next, Franklin Roosevelt, a Democrat, one of the insurgents, 
a very distant relative of the defendant in this case, was told 
by Thomas F. Grady at one time,—I have forgotten the date, 
but it was along in February—Grady told him that there would 
be no chance of the insurgents joining with the Republicans 
and electing a candidate, because there was an agreement that 
they should stay with Murphy; that the Republicans should 
continue to vote for Depew, and that that agreement was with 
Mr. Barnes. According to the evidence of Mr. Roosevelt, he 
saw Mr. Barnes; told him the entire evidence, at the Fort 
Orange Club in Albany; and that Mr. Barnes made no response 
concerning the statement that Mr. Murphy had made and which 
Mr. Roosevelt repeated to him. 
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Now, the third is Mr. Loeb. Mr. Loeb testified that in 
March, 1911, he met Mr. Barnes at the office of some brokers 
in New York, named J. S. Bache & Company ; that he told him 
that he had been sent to find out whether an arrangement could 
not be made so that an independent Democrat could be elected, 
and that Mr. Barnes told him he had this arrangement and it 
could not be done. 

Now, Wainwright is only contradicted by Mr. Barnes and by 
him alone, to a very limited extent; his answer being that he 
does not recollect or something of that sort; as I remember 
the evidence he does not ‘contradict Mr. Roosevelt’s statement 
at all. He does deny Mr. Loeb’s statement. And concerning 
Mr. Loeb, they endeavor to lead you gentlemen to think that 
the interview could not have taken place, and this was the 
substance of what they did: The firm of J. S. Bache & Com- 
pany apparently consisted in 1911 of three members; one is 
dead; one is Mr. Wollman who was on the stand, and the other 
is Mr. Bache who was not on the stand. And Mr. Wollman 
testified that he remembered that Mr. Loeb came to their office 
for the first time in the year 1912, November or December ; and 
that he remembered: that because he came there on some busi- 
ness connected with the International Bank, and that six or 
twelve months thereafter Mr. Loeb and Barnes lunched there 
together, and that Loeb had never been at that office in 1911. 

Now then they called two other witnesses, perfectly reput- 
able men who testified that in the end of 1913 or perhaps in 
the early part of 1914, they met Mr. Loeb at lunch with Mr. 
Barnes; it may have been true or it may have been error. Mr. 
Loeb does not remember that particular luncheon. Here is 
the real issue. You saw Mr. Wollman on the stand and that 
he was rather uncomfortable. Of course, it was somewhat 
suddenly brought before us; no one had any idea of it, and the 
questions that were asked were simply to locate the situation 
and find out who was mistaken or who was right. Now there 
it rests until Mr. Loeb comes back here with Mr. Guggenheim, 
and they give you evidence which, if true, and it is not con- 
tradicted, makes it almost certain that Mr. Loeb was not look- 
ing for a place anywhere in the latter part of 1912, because he 
had made a contract which was under discussion some time 
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before, but which was finally reduced to writing on December 
16th, to go with Guggenheim & Company; and Mr. Guggen- 
heim so testified. And he then repeated the times when he 
was at that office. Who were there when he was there in 
February, 1911, at the interview that he claims that he had 
with Mr. Barnes? Now Barnes is apparently an old cus- 
tomer of that firm; I think that Mr. Wollman said that he 
came to them from their Albany house; I am inclined to think 
that you will agree with me that Mr. Loeb was not mistaken. 
And if there were room for doubt about it, either Mr. Roose- 
velt himself is wrong in his recollection or what Mr. Loeb tes- 
tified is true. And what still more is in Mr. Roosevelt’s favor 
is this: I recall very well when I was examining him, that I 
asked him when he saw the Bayne report for the first time. 
I asked him how he saw it, and he told me that it was brought 
to him by his nephew I think, young Robinson; and then I 
asked him if he saw anybody else about that time, and his an- 
swer was Loeb. He did not fix the specific date, but when he 
took the witness stand in rebuttal, he fixed the date as in the 
spring of 1912. 

Now, if Mr. Loeb told him in the spring of 1912 that Barnes 
had told him that there was this agreement with Murphy it is 
quite evident, to say the best of Mr. Wollman, that he was 
mistaken in the evidence he gave before you. 

After all, that is not such an absolutely material situation. 
The question for you to find is, was there an understanding or 
agreement to which Mr. Barnes was a party, by which using 
the vast power that was in his hands, he kept the Republicans 
voting for Mr. Depew until the time came when it was impos- 
sible that Sheehan should be elected. And in determining that, 
look at the evidence: Why was he fussing so much with the 
result of the Democratic Senatorship? And why was it of so 
much interest to him that Mr. Sheehan should be elected and 
not Mr. Shepard? Was it that Mr. Sheehan held very much 
the same views that he held? You see what he said upon that 
subject. He was not a Bryan man anyhow; but the others 
were not, so far as that is concerned. Why was he so ready 
to back Mr, Osborne in the end of March? ‘The man that he 
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had spoken of so harshly editorially and denounced from the 
time of Hughes, as the article says? 

If you find as a matter of fact that there is only one answer‘ 
to this proposition and that is, that the statements that Mr. 
Barnes made to Mr. Wainwright and to Mr. Loeb, and the 
admission that he made in speaking to Mr. Franklin D. Roose- 
velt, are true, there is nothing else for you to find but that the 
preponderance of evidence fairly establishes that he was en- 
gaged just exactly in that transaction, to help elect Sheehan 
if a Democrat had to be elected. And if so, that article is 
justified and the defense is completed in that respect. 

How has that been met? Now, that is not circumstantial 
evidence alone. If you will kindly listen to me: Circumstantial 
evidence consists of gathering together a certain number of 
facts from which the inevitable conclusion is reached by the 
jurors that the man concerning whom those facts are produced 
must have done a certain act or failed to do a certain act. 

Direct evidence is where a man has seen a thing done, or 
where there is a direct admission made by him, as there was 
here by Mr. Barnes, and two of the witnesses, if not by three. 
Therefore, there is both circumstantial and direct evidence. 

Did Mr. Loeb deliberately falsify in 1912, two years before 
Mr. Roosevelt wrote this article? 

Did Mr. Franklin Roosevelt come here all the way from 
Washington to falsify? 

Did Mr. Wainwright come here as a witness, to falsify? 

To my mind the only question is: Did Mr. Barnes choose 
to say that which was not so? Well, gentlemen, if he had 
never written his letter of the 30th of March; if he had never 
called, when it was too late to do anything, some of the mem- 
bers of the Senate and of the Assembly, to discuss the pos- 
sibility of combining with the insurgents, you might assume 
that he was truthful. But when he wrote the letter of the 
30th of March, he was preparing to make himself good before 
the public; he was taking a step, not with the idea of anything 
coming from it, but of having that extraordinary letter put 
into the public prints. He does not explain, except by the 
statement that the tirne had come when he thought it would be 
to the advantage of the Republican party to take such a step. 
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What he had to meet was the question whether it was open to 
the Republican party to take steps which finally resulted in 
_the election of that Grand Sachem of Tammany Hall as 
United States Senator. He cannot say that is for the benefit 
of the party or for the benefit of the public. 

Now, gentlemen, I pass to another question which involves 
the great issues that lie at the foundation of this case. After 
Theodore Roosevelt was elected Governor of this State, was 
he told by Mr. Barnes as a reason why he should veto the 
franchise bill that it was his duty to do so because of business 
interests, whether the men were Republicans or Democrats? 
Mr. Roosevelt’s statement is distinct and plain; it is to the 
effect that Barnes had told him that contributions had been 
made by Democrats as well as Republicans, by business men, 
to the organization, either county or state, for the purpose of 
obtaining protection for their vested interests; and therefore 
that it was the duty of Mr. Roosevelt to refuse to sign that 
bill. That is the substance of it. We cannot go over all the 
conversations that took place. Well, one thing is certain, con- 
tributions were made in those days to the State Committee in 
large sums by men whose names were not mentioned, and 
were made by Democrats who were in the control of promi- 
nent corporations, because Odell testified so.. 

Another thing is pretty certain: Mr. Roosevelt said that 
Mr. Barnes told him that what Mr. Platt had told Mr. Roose- 
velt about contributions being made by business interests, which 
I suppose covered insurance companies and traction companies 
and so on, and by Democrats as well as Republicans, was un- 
doubtedly true because in Albany County the same thing had 
been done. And Mr. Barnes instanced the names of Mr. Brady 
and Mr. Pruyn; and even told the President that Brady had 
been against him the year before and had beaten him, but that 
theretofore he and Pruyn had not contributed, because they 
deemed it for the best interests of the corporations with which 
they were connected. To know that such contributions were 
made in the Bryan campaign, you have only to read the Investi- 
gation of the Life Insurance Companies, and probably you have 
heard from other directions the claim made during that cam- 
paign that it was absolutely essential for the preservation of 
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the property interests of the country that every man should do 
his part in raising funds to mieet the campaign. It was not 
limited to Republicans; Democrats as well were interested. It 
was not an unheard of thing in the days of 1896 and follow- 
ing, that corporations, particularly through individuals who 
had theretofore been on the Democratic side, should take a 
hand on the Republican side for the purpose of breaking up 
the heresies of Bryanism. All that, you see, went into these 
discussions. Undoubtedly the fact existed. But Mr. Barnes 
says: “Oh, no; I never told Mr. Roosevelt that. I was not 
on intimate terms with Mr. Roosevelt. I went first to see 
him after he was nominated at Oyster Bay. I might have 
seen him—I think I met him on the train once. I paid him a 
formal visit at the Executive Mansion. I dined at his house, 
and I may have met him at some other dinner.’ All together 
he places seven occasions in which he met him, and he had a 
diary, which he says will fix the thing. And I expected at one 
time that he was going to say that he never had seen Mr. 
Roosevelt but once. Where is the diary? I asked him about 
it but he has never produced it. 

Gentlemen, it is a curious experience that men get who dea! 
with the question of credibility of human evidence. There is 
a class of witnesses who take the witness stand and tell the 
thing as they recollect it to the best of their ability, tell the 
whole truth, however it counts, and no cross examination ever 
troubles them, nor do they hesitate or avoid answering ques- 
tions. ‘They plump out their answers as you got them from 
Mr. Roosevelt. 

There is another class of witnesses who desire to color their 
evidence in favor of the side for which they are called, some- 
times not intentionally but almost by association. Association, 
I mean in this way: you will find sometimes that men will talk, 
two or three together about an incident; they put their views 
together and some one of them will find that he was honestly 
mistaken; and sometimes he is not honestly mistaken but he 
is led to believe that he was. Of course, all human testimony 
is fallible. 

Again there is a class of witnesses who do not intend to 
tell the truth; they are very few. 

Hicks’ Jury Sp.—51 
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And here is the final class of witnesses who manage to deal 
with their consciences by a sort of evasion, and telling the 
partial truth. That class however, we have very little to deal 
with, and yet they usually stultify themselves. 

Why did Mr. Roosevelt select the names of Brady and 
Pruyn, who had been the contributors, the one a Democrat and 
the other a Republican, if he made up his story? 

Now Barnes comes into Court and he says “Oh, no; I didn’t 
tell Mr. Roosevelt that Brady had ever contributed a penny. 
I knew he had not. I told him Brady had contributed to the 
Democrats; and I told him Pruyn had contributed to the Re- 
publicans.” 

How do you suppose it is possible that Roosevelt’s recollec- 
tion was so accurate as to the two names, and Barnes comes 
in here and tells us that he used the two names, but not in the 
way Mr. Roosevelt says? 

Wasn't it very funny that he used Pruyn’s name, and wasn’t 
it rather funny that he used Brady’s name? Isn’t it funny that 
he used the two names at all, and yet did not use them just 
exactly as Mr. Roosevelt says that they were used? Stop and 
think. ‘That is a sort of “salvo” so to speak, to his conscience. 

“T could not have done this wicked thing that I have been 
said to have done, although Mr. Roosevelt ultimately forgave 
me for it and took the better side of my character and took 
me for a friend for years, and thinking that I would drop 
those views which almost everybody certainly in the organiza- 
tion at that time held.” 

But for that matter Roosevelt had to deal with that class 
of men at that time or with none, because undoubtedly that 
question of contributions for protection permeated the whole 
State at that time. What I mean to say is that in studying 
the question of the probability or improbability of the truthful- 
ness where there is a distinct conflict on the subject as there 
is here, the affirmative man takes the responsibility at the 
outset of telling what he believes. Never negative at all 
fairly meets the situation, but negative is better than one half 
the truth. 

Now, what may have happened? Certainly Mr. Roosevelt 
had no reason to suppose that these two names were the two 
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particular names that Mr. Barnes would come here and say 
“Yes” to. And therefore we must assume that Mr. Roosevelt 
started with telling what he believed to be true. 

Now again: you have seen Mr. Barnes on the witness stand; 
you have formed your own opinion, and I will assume now 
that you are doing what I am trying to do, and indeed, what 
it becomes my public duty to do, in presenting the argument 
to the jury—looking at what are the probabilities and trying 
to reach the truth between these men. 

Barnes did not speak out quickly and accurately to the point: 
“What do you mean by that, Mr. Bowers? What do you mean 
by moral issue? What do you mean by this question? I must 
have it understood what it means. I don’t want to make a 
mistake.” 

The questions were all perfectly plain. I may not be par- 
ticularly refined in my English, but I know the English lan- 
guage, and you all understood them and he understood them. 
Why was he evasive? Why did he hesitate? 

Well, even on his direct examination it was just the same 
thing, and I called his attention on the cross-examination to 
it, and what did he say? Why, there was one answer there 
where Mr. Barnes was asked by counsel whether he ever had 
any talk with Mr. Roosevelt on the question of contributions, 
and he finally answered by saying “Why, several times. I told 
Mr. Roosevelt—no,” he says “on several occasions,” and then 
he stops. You can’t tell exactly what the several occasions 
mean. He says: “I told Mr. Roosevelt about the necessity of 
party organization and how it was necessary to have somebody 
at the head of the organization, and how it was necessary to 
have somebody who gave all his time or who gave money to 
run the organization, and that it must have a head, and so 
on.” And he says it is a story that he has told many times 
to many people. And when I asked him what he did mean by: 
the first answer that he had told that story to Mr. Roosevelt 
many times, “Oh I thought, Mr. Bowers, I was being asked’ 
about all the period of time that ran from 1900 to 1907.” 

Then again as to other conversations, he was pressed in this 
way: “Did you ever have any talk with Mr. Roosevelt about 
the issues between himself and Mr. Platt?’ “Well, I listened 
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to Mr. Roosevelt,” he says. His own counsel were asking these 
things. “What do you mean by listening?” “I listened; I 
was not interested.” “What did you do?” “I didn’t keep en- 
tirely quiet.” That is the character of answers that he made. 
Perhaps my recollection is wrong about them, but they are 
written in the record, and I don’t want to take up your time 
with them here. 

Now, the witness who testifies in that way is not as likely 
to be accurate as.the one who comes out plainly and bluntly 
as the defendant in this case did. 

And there is another thing for you to consider in that re- 
gard. After all is said and done, the defendant in this case 
either deliberately, for the purpose of defeating this action, 
laid before you a statement that had no foundation in fact, or 
in substance it is true. But he did not equivocate; he did 
not try to tell a story which might be difficult to deny; he did 
not try to tell an accurate story; that is to say, to tie anybody 
down to particular circumstances. But he did use two names, 
and he did use distinctly the statement as to the purpose for 
which they had made their contributions. He did testify aft- 
erwards as to interviews with Senator Platt of the same char- 
acter, and then he took up the explanation concerning Mr. 
Payn; and then went into another thing. And the defendant 
testified in this-case that Mr. Barnes came to him and told him 
that he did not like Mr. Payn, but.that he recommended his 
reappointment because Senator Platt wanted it and Senator 
Platt’s wishes ought to be respected. 

Well, of course, Payn was an impossible appointment ac- 
cording to his own testimony. And yet upon that particular 
point the only contradiction is, that the plaintiff said, as I 
recall it, that the reasons which Mr. Platt gave were that on 
account of Payn’s financial connections with certain prominent 
‘men in New York, it was advisable to reappoint him. 

Now, I am not dealing with the question of veracity or with 
‘the recollection of the parties. You will remember that you 
must take into consideration not only this particular incident, 
but: also the other incidents some of which are not really de- 
nied by Mr. Barnes. Mr. Roosevelt testified that Mr. Barnes 
told him on different occasions back in 1900 and again later 
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‘on, that the power of the organization was such that if Mr. 


Roosevelt attempted to prevent the reappointment of Mr. 
Payn, he would be defeated in getting a successor confirmed. 
And Mr. Roosevelt made inquiries upon that subject and 
became satisfied that that was true because statements that 
were made to him by both Mr. Barnes and Mr. Platt were 
that they had an arrangement with the Democrats by which 
they could defeat the confirmation of any appointee whom he 
sent in after Payn’s term expired. (At this point, Mr. Ivins 
interrupts Mr. Bowers’ argument). 

Mr. Bowers. Well I will read from page 291 which I think 
sustains my statement. 

Mr. Ivins. lf you will refer to page 1051, you will see that 
Mr. Platt said it. 

Mr. Bowers. They both said it. At page 291, I will read 
what Mr. Barnes stated. 

“Mr. Barnes stated that he was against Mr. Payn; my 
memory is that he advised Mr. Platt not to insist upon his ap- 
pointment, at any rate, he expressed discontent with Mr. Payn, 
but said that Mr. Platt was the head of the organization and 
that what he said must be backed up, and therefore Mr. Payn 
ought to be appointed, and I quoted to him some of my con- 
versation with Mr. Platt and some of Mr. Platt’s conversation 
with me, in which Mr. Platt had stated that Mr. Payn’s rela- 
tions,” and there he was stopped, and then he went on again: 
“You quoted to the plaintiff what Mr. Platt had said? (A) 
What Mr. Platt had said, to the effect that Mr. Payn’s rela- , 
tions with certain of the big financial men were such that for 
these reasons among others—they were not alleged by Mr. 
Platt, that Mr. Barnes was right, and that he would have to 
stand by him.” 

That is about what I stated to the jury, I think, your Honor. 
First, as to what Mr. Barnes had said and Mr. Platt, and then 
I was going to tell what Mr, Barnes had said to Mr. Roose- 
velt, and then I was going on with what Mr. Platt had said. 
And here again at page 297: “I had a conversation with Mr. 
Barnes, whether on his initiative or on mine, I can’t say, in 
reference to Mr. Platt’s statement to me that I could not get 
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a successor to Mr. Payn confirmed, because although inde- 
pendent Republicans would vote for the confirmation of a 
successor the Organization Democrats would support Mr. 
Payn. Mr. Barnes assured me as Mr. Platt had assured him 
that that would turti out to be the case and that I would be 
beaten in the effort to remove Mr. Payn.” 

Now then I expected to say that Mr. Roosevelt had a con- 
versation of the kind that he here set forth, that he repeated 
to Mr. Platt and to which he was permitted to testify. 

Now, there was a very lengthy cross-examination of Mr. 
Roosevelt in this case. They went into everything in great 
detail from the time he was first elected to the Assembly and 
defeated by a man named Hess, and served on an Investigat- 
ing Committee. And then they went into the question of his 
eligibility to be nominated Governor of the State of New 
York. A great deal of evidence was taken upon that subject. 
And all you have to do is to bear in mind one letter which Mr. 
Roosevelt wrote to his counsel in New York. “I want to pay 
my taxes in New York and not get off because of any ques- . 
tion of residence.” Elihu Root considered the question. It 
was considered before the Convention, and he was nominated 
with full knowledge of every letter and every word that had 
been said upon that subject. 

The evidence in the case very clearly discloses that the rela- 
tions between Mr. Roosevelt and Mr. Barnes, and Mr. Roose- 
velt and Mr. Platt continued pleasant for years. And there 
_ was no break with Mr. Barnes, notwithstanding all that has 
been testified to here. There was no difference of any serious 
nature between them until 1910, according to the evidence of 
Mr. Barnes himself. 

In dealing with this question as to the probabilities of Mr. 
Barnes saying exactly what Mr. Roosevelt says he said, you 
cannot refuse to consider the situation as it was developed 
here when Mr. Barnes was upon the stand. And I find on 
examination that the statute of the State did require that that 
contract for printing should have gone to the lowest bidder. 
At any rate, in determining that question, while you will take 
into consideration the importance of this case to both of these 
parties, the plaintiff and the defendant, you will also take in- 
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to consideration the character of the two men. No man has 
ever claimed that the defendant in this case ever sought any- 
thing at any time or place, or in any way, for his own pecun- 
lary advancement, unless it was the salaries that he received 
for the services that he has rendered to the country. 

On the other hand, it is as. plain as plain can be that the 
plaintiff's whole attitude in 1899 was determined by his own 
financial interest and his political position in the Republican 
party. When they talk about his being a young man and Mr. 
Roosevelt an older man, and intimate that he was not fully 
responsible for what he did at that time, just look at what he 
had done in the printing field. A man at thirty is just as re- 
sponsible as at any other time in his life. 

I had forgotten to mention to you one fact in connecticn 
with the Senatorial election of 1911, and that is this: Barnes 
knew Grady and had known him since 1894. And it was tes- 
tified that Grady took an important part in the primary legis- 
lation in the spring of 1910. Senator Davenport gave the evi- 
dence as to those transactions. Some also by Senator Hinman 
and Senator Newcomb. 

One of the principal incidents involved in this case had to 
do with the passage of the Meade bill, I think it was called, 
that went to Gov. Hughes and was vetoed by him. A ma- 
jority of the Republicans voted against the bill and they had 
arranged for a caucus and the caucus was to be held at a cer- 
tain hour, I think half past twelve on the next day, and at 
that date Mr. Grady moved a recess, and went into a room 
taking most of the Democratic members with him and the mi- 
nority Republicans who did not want a caucus went into an- 
other room with Mr. Barnes and then they came back and 
opened up the Senate again and refused an adjournment se@ 
that the caucus could be had and succeeded in carrying the 
resolution. Now the question of political domination is in this 
case for your consideration, and you all know that the racing 
bill was beaten after an interview in which Senator McCarren 
went to the house of Mr. Barnes and told Mr. Barnes that 
there were so many votes against the bill, and if Grattan’s 
vote could be obtained they would have twenty-five votes 
which would defeat the bill, and Grattan’s vote was obtained. 
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Now in the consideration of that question arises, on the 
part of this plaintiff, this claim; Mr. Belmont was on the wit- 
ness stand, and he testified that he went to Washington to see 
Mr. Roosevelt; that he went there because he had been a sup- 
porter of Governor Hughes, although a Democrat. That he 
had a talk with President Roosevelt concerning that race bill 
and the injury which it would be to the breeding of horses in 
the country and asked Mr. Roosevelt if he could arrange that 
he might have a hearing, and Mr. Roosevelt said that he would 
send for Mr. Barnes and ask him to see Mr. Belmont. Mr. 
Roosevelt sent for Mr. Barnes, told him of the situation and 
asked him if he would see Mr. Belmont and he did; and Mr. 
Barnes says that after he saw Mr. Roosevelt, Mr. Roosevelt 
told him to beat the bill. Every word that Mr. Belmont says 
is antagonistic to that and every word that Mr. Roosevelt says 
is antagonistic to anything of the kind, and the correspond- 
ence they put in and that I read to Mr. Barnes on the witness 
stand is antagonistic to any such claim. 

Now, among the other attacks that were made upon Mr. 
Roosevelt, I now bring to your recollection one which led to 
an interesting incident. Every book that Mr. Roosevelt has 
ever written, every declaration, every speech that he had ever 
made, so far as the plaintiff’s counsel desire to bring them out, 
were laid before you. They asked him concerning the con- 
tributions to the campaign ‘fund of 1904, when he ran for 
President. Mr. Ivins read to him, as it were, from the report 
of a committee certain figures and he asked Mr. Roosevelt if 
he would accept his statement; Mr. Roosevelt said yes, and 
did accept his statements. Now, when that thing was all end- 
ed and I looked over the books, it was not in the report at all 
and it was the evidence of a witness that was not accepted by 
the Committee, and the record was perfectly clear that the 
total amount of the contributions was only $1,900,000, which 
was far less than they had been in the two previous campaigns. 
I showed you the other day that the total amount of the con- 
tributions to the Republican campaign had in this State in 
1912, was $278,000. Take $1,900,000 and divide it among all 
‘the different States of the Union and the amount of money 
each contributed was insignificant as compared with the con- 
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tributions made in this State in 1912. I only touch upon that 
as showing the desperate nature of the attacks made upon Mr. 
Roosevelt’s character, and the complete manner in which he 
has met them here. 

Again, Mr. Roosevelt was attacked concerning various cor- 
porations, the Steel Company, the Harvester,Trust Company, 
the New York, New Haven and Hartford Road, and so on, 
and he gave you a complete statement of his relation to each 
corporation. I am sure that you believe his statement when 
he demonstrated the right to name the treasurer and the chair- 
man of the Republican Financial Committee that year, that 
he made the selection so as to obtain two men of the highest 
integrity in the Nation who would promise him that no con- 
tributions would be accepted which implied any promise to do 
anything for the contributors. It was only upon that issue, 
of course, that any of those matters were of any consequence 
in this case. 

But what made the break between these parties? I think 
you have seen what caused it. In the course of time the plain- 
tiff became dissatisfied with the policies of the administration 
of Governor Hughes and, as he says, Theodore Roosevelt used 
the power that he had, although not particularly friendly to 
Governor Hughes, after conversation had with Mr. Barnes 
and others who were opposed to Mr, Hughes, not only to ob- 
tain his nomination in 1906, but again in 1908, and finally 
came the test between the parties, after Mr. Roosevelt had 
left the White House and after he had been to Africa in 1910, 
when the power of the machine was broken, and an independ- 
ent candidate nominated, and he was defeated. All those 
years the friendship had continued, according to Mr. Barnes 
and according to Mr. Roosevelt himself. According to Mr. 
Roosevelt, it continued until 1911, when they parted at the 
Lincoln Dinner. Whether Mr. Roosevelt was wise in con- 
tinuing this friendship all those years; whether the hope he 
had finally to abandon when he read the Bayne report and 
heard the other circumstances about the printing was justified ; 
whether it was necessary for him to break with Barnes, are 
questions which will enter into your debate in determining the 
credibility of the evidence in the case. 
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There is another issue here which was referred to on the 
cross-examination,—and almost all these matters I am dis- 
cussing now, come from it,—and that was Mr. Roosevelt’s in- 
timate relations with Mr. Platt, which continued long after 
he became President. According to. Mr. Roosevelt, he tried 
to lead the Mayor of New York to take the same position with 
Senator Platt and with the organization that he had success- 
fully taken. Evidently Senator Platt was desirous that Mr. 
Roosevelt should become Vice-President. You heard the cor- 
respondence on that question. You heard the replies that Mr. 
Roosevelt made. You know of the final meetings that they 
had in Philadelphia——that Mr. Platt notified Mr. Roosevelt 
that he would not be re-nominated for Governor and that Mr. 
Roosevelt said he would go out and fight for it. You have 
heard that that was taken back, and it is a matter of history 
that Mr. Roosevelt, at the request of President McKinley, 
finally accepted the nomination for Vice-President. Mr. Odell 
became Governor of this State. 

I want to say to you, when I referred to the Grady incident 
which was testified to by Senator Davenport, that there is no 
denial of that incident by Mr. Barnes. I also want to say to 
you that the McCarren incident was elicited from Mr. Barnes’ 
own lips. 

Besides that, look at the number of the witnesses that Mr. 
Barnes has been called upon to contradict. One witness was 
a reporter, who saw him and was told by him of his dinner 
table experience with Governor Hughes, in which he expressed 
to Governor Hughes his opinion of the mistake he was mak- 
ing in forcing the racing legislation, and saying it would cost 
votes, and Governor Hughes saying that he did not believe 
that it would cost votes, that, on the other hand, it would 
bring votes, and finally Governor Hughes said it was a matter 
of conscience with him to have the iniquitous statute taken off 
the books; and his answer was “If that is so, I have nothing 
further to say.” He contradicts the reporter who narrated 
that interview in somewhat different language, but in sub- 
stance precisely the same way. He must contradict Mr. Loeb; 
he must contradict Mr. Roosevelt, he must contradict Mr. 
Wainwright, in order that any one may find that he was not 
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engaged in the manner we charge in the 1911 Senatorial elec- 
tion contest. ' 

A great deal will be said to you about the calling of all these 
witnesses, the different Senators, the Assemblymen. Most of 
them knew Mr. Barnes, some did not; all had attended the 
caucus, or felt bound by the caucus action. What has it to 
do with the case? If we are right in our contention, the cau- 
cus had been an accomplished fact in January, about the 18th; 
the issue never was changed and they went right on voting. 
Barnes did not need to speak to any of them. ‘There was no 
reason that Mr. Barnes should have spoken to them. ‘The 
moment that Mr. Depew was nominated, a majority had 
agreed upon it, the situation was made. He could remain per- 
fectly quiet and naturally he need not speak to them, and, ap- 
parently, he never spoke to anybody upon the subject with the 
exception of Brown, who went to him in February, and the 
young gentleman from Brooklyn who went to him some time 
in February. What was the purpose of calling these wit- 
nesses here? I have no doubt they were reputable men and 
told the truth, and yet Barnes accomplished his very purpose. 

Now, gentlemen, I think I have trespassed upon your time as 
long as it is my duty to do, in presenting for your considera- 
tion the evidence in this case, and the issues that are in some 
respects, sharply drawn between the parties. It is, in a sense, 
a fight of the machine against the defendant. It is a case of 
momentous consequence. It is fortunate that there are jurors 
of your experience and your standing in this community. We 
have been four weeks and more in making one another’s ac- 
quaintance, so far as it can be made under such circumstances. 
You have seen the Ex-President of the United States and the 
Ex-Governor of the State in your presence, giving his testi- 
mony, and in your presence, listening to the testimony of oth- 
ers. You have seen the plaintiff on the stand, you have heard 
the evidence of both parties, and you have drawn your own 
conclusions as to their character and the probabilities of their 
speaking or not speaking the truth. 

Now, one thing is certain. ‘There is no room for compro- 
mise. ‘[‘he issue is clearly drawn. The defendant in this case 
is entitled to a verdict. No compromise with a verdict of six 
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cents, no compromise of any kind or character. Is the defend- 
ant right or is the defendant wrong? In Onondaga County 
the issues are tried. His Honor has given painstaking atten- 
tion to the case, he has ruled from day to day in accordance 
with his best judgment upon the difficult questions that have 
been raised for his consideration. ‘The whole matter passes 
into your hands, men representative of different professions, 
different views, different political relations, a jury of twelve 
men who doubtless represent this community in the highest 
possible manner. Out from the city and the county this im- 
portant case will pass after the plaintiff's counsel shall have 
imade his address to, you, and after his Honor shall have 
charged you. These are my last words, I have not gone by 
rote into the evidence, but on the two or three occasions that 
I have been interrupted, you have seen that I was substan- 
tially accurate. I want to say to you in conclusion, that the 
people of this Nation have lived in the happiest period of the 
world’s existence. For a century and the better part of the 
half of another century, we have lived the freest people on the 
face of the earth—not the richest, not the most luxurious— 
just the freest. 

Our ancestors, fleeing from the persecution of foreign gov- 
ernments, established in a new and undeveloped country, a 
home for themselves and their descendants,—the United States 
of America. 

By reason of our geographical position and the wisdom of 
successive generations, we have continued up to the pres- 
ent time independent of the affairs of the other great nations 
of the world, and consequently but little affected by their 
strifes, ambitions or wars. 

With a territory vast in its extent, with unbounded re- 
sources, and still more, by reason of the character of the men 
who founded our Government, there has been developed a 
nation which to-day is of unrivalled power on the face of the 
earth. These founders of our country were hardy, honest 
and religious men, law-abiding, self-sacrificing and self-reliant. 

When the Declaration of Independence was adopted, it was 
decreed that all men were created equal; that all were en- 
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dowed by their Creator with certain inalienable rights; among 
them were life, liberty and the pursuit of happiness. Fur- 
ther, that to secure such rights, there should be instituted a 
government deriving its powers from the consent of the peo- 
ple to be governed. 

From that day to this, such ene and such government 
have been maintained. 

We scarcely appreciate the great blessings thus secured to 
us. The only limitation placed upon the absolute freedom 
of action of every man is that the same freedom shall be 
allowed to every one else, and that no act shall be done which 
impairs the rights of others. 

This is the perfection of government. It’ is, indeed, the 
perfection of human life. 

What does the history of this nation feaeh What have 
we seen in our own lives? 

The most exalted positions in the gift of the people have 
been free to the most humble citizens. 

The great majority of the men who have attained prom- 
inence in thé nation have been born poor boys. Some of the 
greatest and best of the Presidents of the United States were 
born to poverty; even to a great extent the fortunes that have 
been accumulated by individuals in this country have been 
accumulated by men born to poverty. 

In all our history, a helping hand has been extended to the 
boy seeking to advance himself in life. The traditions, the 
customs, the surroundings of every boy’s life have taught that 
the only test of manhood with our people is the integrity of the 
individual. 

Indeed, the nation’s life is exemplified in the life of every 
village in the State. While each church has its own attendants, 
each doctor his own patients, each lawyer his own clients, 
each banker his own depositors, each merchant his own cus- 
tomers, and each political party its adherents; while all are 
working their own livelihood in their different vocations, while 
some are rivals in business and differ on political questions, 
there is a bond of affection which exists between the people 
of the village which brings them in sympathy with one an- 
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other in the joys and sorrows of life and all accept in good 
part the changes in the Government, of the village, state and 
nation. 

And thus did our forefathers live; and so have we lived. 
Whether our children so live depends on whether the men of 
this generation accept their just burden of responsibility, as 
have those who have gone before. 

There have been three great epochs in the development of 
our national life. First, the period of the Revolution, followed 
by the adoption of the Constitution and the complete estab- 
lishment of our National Government. 

The man at the front in the accomplishment of this work 
was George Washington. 

You are familiar with the struggle of that period; the dark 
days of the Revolutionary War; with the weakness in the 
grant of power to the Congress which governed the country 
from the Declaration of Independence until the adoption of the 
Constitution, and with the growth of the nation from that time 
until the Civil War. 

The commanding figure that stood at the fore-front of that 
period became its first President, and has always been known 
as the Father of his Country. He presided at the conference 
leading to the adoption of the Constitution, and that great 
instrument is described in the preamble as adopted as a means 
of securing to the inhabitants of the United States the bless- 
ings of liberty. Its purpose was well accomplished. The great 
men who formed the conference had before them the ex- 
amples of the history of the great nations of the world; their 
development, their decline, their fall. 

What had been deemed impossible was accomplished. A 
system of Government was established which enforced law and 
order by the direct act of the people. 

That was all that was needed. 

The second epoch was the period of the Civil War followed 
by the final restoration of all their rights to the states that 
sought the division of the Union. 

The man at the front in the accomplishment of this result 
was Abraham Lincoln. 
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While the War of the Rebellion grew out of the slavery 
question, the right of a state to sever its bond with the Union 
was the question that was fought out and settled. 

At that time there were men who felt that the original 
federation of the thirteen colonies was formed solely for their 
protection and that when the time came when the interests 
of any one of such States would be better secured by the de- 
struction of the contract, it was the right of such State to 
secede and thus dissolve the Union. 

Debate on this question was set at rest by the guns aimed at 
Fort Sumter and the defeat of the Union Army at Bull Run. 

From that moment sentiment was consolidated in the Union 
States in favor of the maintenance of the Union. 

As Lincoln said, one of the parties would make war rather 
than let the nation survive, and the other would accept war 
rather than let it perish; and the war came. 

For well nigh four years the best blood of the country was 
spent, 

The nation was saved. Saved for the benefit of the North 
and South. 

Slavery was at an end and freedom was given to all, with- 
out regard to color. 

That which remained incomplete in 1776 was made complete 
in 1865. 

Abraham Lincoln goes down to posterity as the preserver 
of his country. 

Fifty years have passed and the people of this country are 
united by a bond as strong, if not stronger, than that which 
united the states in 1776. 

The passions and the bitterness of the Civil War have passed 
away. 

While little more than forty years have passed since France 
gave up to Germany Alsace-Lorraine, Europe is now engaged 
in the most bloody war the world has ever known, brought 
about, in great part, by the bitterness which remained as 
the result of the Franco-Prussian War of 1871. 

You know the enormous strides this nation has made. In- 
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deed you have taken part in the development of the nation 
since the close of the Civil War. 

Contrast the blessings of peace under which we live with the 
awful tragedy abroad. 

The third great epoch in the history of our nation began 
with the Spanish War which resulted in this nation becoming 
a world power. 

The cruelties of the Government of her colonies in the West 
Indies by Spain, forced consideration of the rule of Weyler 
in Cuba upon the attention of this nation, and the blowing up 
of the “Maine” while resting at anchor in the Harbor of 
Havana, was the spark which compelled this nation to accept 
the responsibility of taking part in the affairs of the world. 

Until that time we remained secure in our own geograph- 
ical position and needed not to interest ourselves in the affairs 
of other nations. From the moment we accepted the Philip- 
pines it was apparent that we must accept responsibility of the 
first magnitude. 

That responsibility is now before us in a form which re- 
quires action of the utmost moment to this nation. That 
action will be determined by Woodrow Wilson, the President 
of the United States. : 

Closely following as a guide of the nation is the gentleman 
I represent in this action. 

The purpose of this action is not confined to the plaintiff. 
It is a purposed act of the machine to destroy Mr. Roosevelt’s 
usefulness to the people of the nation. 

E.x-President—Ex-Governor of our State—the people’s true 
representative. 

Jurors! it remains with you to say whether he shall be bro- 
ken down or no. Stand for him and thereby stand for good 
government and for the true interests of the people of the 
nation. Remember that the next generation will be affected by 
our action, and that perhaps no more momentous step will 
ever be taken by any of you twelve men than the rendering 
of your verdict in this case. 

As I have said, there is no compromise. The man for whom 
I have accepted the responsibility of acting as senior counsel 
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in this case is right, and he has fought the issue as became 
an Ex-President of the United States, and he turns this case 
over to your hands without the slightest doubt that you will 
render the verdict that your own consciences dictate, and that 
that verdict will be a protection and safeguard for the nation. 

My work is done. The responsibility passes from my hands 
to yours. My voice can be heard no more. I am not gifted 
as an orator. I have.lived a quiet, uneventful life, practic- 
ing my profession as best I could. I am here, as I have told 
you, because I felt it my duty to be here. Perform your part 
with the same clear conscience that has actuated my poor ef- 
forts, and Theodore Roosevelt will remain a power for good 
during the allotted period of his life. 

Now I close with the most beautiful piece of English our 
country has ever produced, the words of Abraham Lincoln 
in delivering his speech at Gettysburg at the time of the con- 
secration of the Gettysburg National Cemetery. He was not 
afraid of the people. No one should be. They gave the Con- 
stitution and they must govern the country. The Constitution 
will stand so long as the people stand; it will be lost only when 
they choose to lose it by theii own action. Of those people 
President Lincoln said: 

“Fourscore and seven years ago our fathers brought forth 
on this continent a new nation, conceived in liberty and ded- 
icated to the proposition that all men are created equal. Now 
we are engaged in a great Civil War, testing whether that 
nation, or any nation, so conceived and so dedicated, can long 
endure. We are met on a great battlefield of that war. We 
have come to dedicate a portion of it as a final resting-place 
for those who here gave their lives that the nation might live. 
It is altogether fitting and proper that we should do this. 

“But in a larger sense we cannot dedicate, we cannot con- 
secrate, we cannot hallow, this ground. The brave men, liv- 
ing and dead, who struggled here, have consecrated it far above 
our poor power to add or to detract. The world will little 
note nor long remember what we say here, but it can never 
forget what they did here. It is for us, the living, rather, to be 
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dedicated here to the unfinished work which they who fought 
here have thus far.so nobly advanced. It is rather for us 
to be here dedicated to the great task remaining before us— 
that from these honored dead we take increased devotion to 
that cause for which they here gave the last full measure 
of devotion—that we'here highly resolve that these dead shall 
not have died in vain, that this nation, under God, shall have 
a new birth of freedom, and that government of the people, 
by the people, for the people shall not perish from the*earth.” 

Gentlemen, I ask you to find a verdict in this case of no 
cause of action. 


MORRIS HILLOUIT — 


SUMMATION FOR THE SOCIALISTS IN THE INVESTIGATION OF 
THE NEw YORK SOCIALISTS BY THE ASSEMBLY, 
ALBANY, Marcu 3, 1920 


BIOGRAPHICAL NOTES 


Morris Hillquit was born in Riga, Russia, on August 1, 1869. 
From 1881 to 1886, he studied at the Riga Gymnasium, and in 1886 
emigrated with his parents to the United States. Receiving his 
LL.B. from the New York University Law School, in 1893, he has 
since practiced in New York City. He has been a member of the 
Socialist party since 1888, has been a delegate to nine national con- 
ventions since 1899, and has been chairman of the National Commit- 
tee of the Socialist party since 1913. 


STATEMENT OF FACTS 


On November 4, 1919, five Socialist candidates,—Louis Waldman, 
August Claessens, Samuel A. de- Witt, Samuel Orr and Charles Solo- 
mon,—were elected to seats in the New York Assembly from districts 
in New York City. 

During the months of November and December, 1919, the joint 
Legislative Committee of the State of New York Investigating Sedi- 
tious Activities,—the Lusk Committee—held sessions and heard tes- 
timony, especially concerning the Russian Socialist Federal Soviet 
Republic. When the Assembly for the session of 1920 convened on 
January 7, the Socialist Assemblymen took the oath of office before 
the Secretary of State, were assigned seats, and participated in the 
organization of the House. The Speaker, Mr. Sweet, then directed 
the Sergeant-at-Arms to bring the five men before the bar of the 
House where he addressed them in part as follows:—‘‘You, who have 
been summoned before the Bar of this House, are seeking seats in 
this body,—you who have been elected on a platform that is abso- 
lutely inimical to the best interests of the State of New York and 
of the United States. That platform is the doctrine of the Socialist 
Party and provides that every person elected thereupon subscribes to 
the rules and regulations, principles and tactics, of that party.” 
* * * “Tt ig every citizen’s right to have his day in court. If 
this House shall adopt a resolution declaring your seat herein va- 
cant pending a hearing before a tribunal of this House, you will be 
given an opportunity to appear before such tribunal to prove your 
right to a seat in this legislative body, and upon the result of such 
hearing and the findings of the Assembly tribunal your right to par- 
ticipate in the actions of this body will be determined.” 
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After a colloquy between two of the Assemblymen and the Speak- 
er, the majority leader, Mr. Adler, offered a resolution that seats be 
denied the five Assemblymen pending an investigation of their quali- 
fications and eligibility by the Judiciary Committee of the Assembly. 
It was adopted by a vote of 140 to 6. The Sergeant-at-Arms then es- 
corted the five men back of the rail, thus denying them all privileges 
on the floor of the House. 

The proceedings before the Judiciary Committee began on January 
20, and continued until March 9, 1920. Counsel for the Judiciary 
Committee were Charles D. Newton, John B. Stanchfield, Martin 
Conboy, Elon R. Brown, Arthur BE. Sutherland, Samuel A. Berger, Ar- 
chibald B. Stevenson and Henry F. Wolff. Counsel for the Socialists 
were Morris Hillquit, Seymour Stedman, S. John Block, Gilbert HE. 
Roe, William Karlin and Walter Nelles. 

One of the rules adopted by the Committee was that the rules and 
procedure of the New York Supreme Court should be followed in the 
investigation. 

The resolution of the Assembly of January 9, 1920, contained as a 
preamble a recital of matters to be investigated and these with sub- 
sequent additions were treated as charges against the accused As- 
semblymen. These charges were summarized in the brief submitted 
in behalf of the accused as follows :— 

1. Adherence to Soviet Russia. 

Pledge to further the International Socialist Revolution. 

Indorsement of the principles of the Moscow Internationale, 

“which is pledged to forcible and violent overthrow of all or- 

ganized governments now existing.” 

4. Duty of Socialists to be guided by party platforms and consti- 

tution while members of the party. : 

5. Duty of Socialists elected to public office to carry out instruc- 
tions of the party organization, ’ 

Possible control of the party organization by aliens. 

Opposition to the war. : 

8. Solicitation of members to refuse to take part in the war or 
produce munitions of war. 

9. Association by the Socialist Assemblymen with an organization 
convicted under the Espionage Act. ' 

10. That the platform of principles and doctrines of the Socialist 
Party as advocated to-day called for and demanded the com- 
plete destruction of our form of government by the fomenta- 
tion of industrial unrest, the bringing into play of force and 
violence and direct actions by the mass. 

11. That the five Assemblymen have subscribed to and advocated 
such principles. 

12. That the five Assemblymen are in favor of the absolute substi- 
tution of minority for majority rule, 
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That they are in hearty accord and sympathy with the Soviet 


Government as it exists in Russia to-day. 

That by voice and vote in public and in private they opposed 
every measure intended to aid in the prosecution of the war to 
a successful termination and gave aid and comfort to the 
enemy. 


That they declared their “‘allegiance” to the Soviet Government, 
“That they secured their nomination and procured their elec- 


tion under the pretense to the people that they were merely: 
availing themselves of a legally established means for political 
representation, whereas in truth and in fact it is claimed that 
this was done to disguise and cover up their true intent and 
purpose to overthrow this government peacefully if possible, 
forcibly if necessary.” 

That they are engaged in a large and well-organized conspiracy 
“to subvert the due administration of law;” 

“To destroy the right to hold and own property honestly ac- 
quired ;” 

“To weaken the family tie which they assert is the seed of 
capitalism ;” 


. “Toe destroy the influence of the church;”: 
Pail 


“To overturn the whole fabric of a constitutional form of gov- 
ernment.” 

That the provision of the Socialist Party constitution providing 
that a member elected to public office who votes to appropriate 
money for military or naval purposes or for war may be ex- 
pelled from the party renders it impossible for a Socialist hon- 
estly to take the oath of office; for under the New York State 
Constitution it is the duty of the Legislature to appropriate 
sufficient funds to maintain the militia. 

That the revolutionary or subversive objects of the Socialist 
Party render it impossible for a member honestly to swear to 
support the Constitution and laws. 


That persons who believe that war debts should be repudiated 


are incapable of supporting the provision of the federal Con- 
stitution that the validity of the public debt shall not be 
questioned. 

That the Assemblymen have violated the Espionage Act. 


That the Socialist Party seeks to substitute a Soviet form of 


government in the United States. 

That Assemblyman Claessens during his last term of office in- 
troduced “affirmative legislation of an offensive character’’— 
referring to bills to do away with the right to conscript into 
the militia, military training of boys, and use of the militia, 
or state police to suppress strikes, lock-outs, or industrial 
disputes. 


822 FAMOUS JURY SPEECHES 


After the Judiciary Committee rendered its report to the Assem- 
bly, that body on March 31, 1920, adopted five separate resolutions, 
which declared to be vacant the seats to which each of the accused 
Assemblymen had been respectively elected. 


MR. HILLQUIT’S CLOSING ADDRESS 


Before beginning my argument, I wish to thank you, Mr. 
Chairman, and the other members of the Committee, for the 
great amount of patience and forbearance which you have 
shown throughout this proceeding. I also wish, at this point, 
to express my appreciation to counsel on the other side for their 
conduct which, on the whole, has been courteous, professional, 
and to say that if, in the course of my remarks I should have 
occasion to criticize some of their conduct in this proceeding it 
shall by no means be taken as personal, but only as necessitated 
by the exigencies of the case itself. 

True to the promise of the Chair to allow a great latitude 
to both sides in the introduction of evidence, we have had 
an extraordinarily wide range of testimony on all subjects, 
some relevant, some irrelevant; and to-day, when we come to 
sum up the case, we are confronted by an unusual record, I be- 
lieve, of about 2,000 printed pages, and covering every con- 
ceivable historical, economic and sociological subject. 

I believe it to be the object of a summing up to separate the 
wheat from the chaff; to come down to the actual issues; to dis- 
cuss the principal evidence upon such issues, together with the 
view of counsel for the respective sides, as to the purpose and 
meaning of such evidence; and I believe I can render no better 
service to the Committee in their deliberations than to recall to 
them at the threshold that after all is said and done, and after all 
the testimony is sifted and weighed, we are here on a definite 
proceeding and for a definite and concrete object. We have got- 
ten away from the facts of the case. We have gotten away in 
some respects from the objects of this proceeding, and it may be 
well to recall here the origin of this proceeding. 

In the last general election of 1919, Louis Waldman, August 
Claessens, Samuel A. de Witt, Samuel Orr and Charles Solo- 
mon were duly elected by their respective constituencies in the 
city of New York, to be members of this body. They received a 


MORRIS HILLQUIT 823 


plurality, or majority vote in each case. ‘Their election was not 
contested. A certificate of election was issued to each of them, 
and on the 7th day of January, 1920, the opening day of the first 
session of this Assembly, they duly presented themselves, took 
the constitutional oath of office, participated in the work of 
organizing this Chamber and in some other preliminary work 
until such time as they were, upon the motion of the Speaker 
of the House—upon his own motion—called before the Board 
of this House and, after being lectured by the Speaker, a reso- 
lution was introduced, submitted to a vote and adopted; and 
they thereupon, and under the terms of that resolution, were 
suspended from their office pending this hearing. 

This resolution is the authority under which your Committee 
acts. It not only states the subject of your inquiry, but it also 
defines and limits your authority in the matter. It is the only 
legal warrant under which you gentlemen of the Committee are 
here to-day; and it, therefore, becomes very important to have 
that resolution and its wording clearly before you. I shall, 
therefore, take the liberty of reading it now. It is as follows: 

“Whereas, Louis Waldman, August Claessens, Samuel A. 
de Witt, Samuel Orr and Charles Solomon are members of 
the Socialist Party of America; and 

“Whereas, the said Socialist Party did, at its official par- 
ty convention, held in the city of Chicago, Illinois, in the 
month of August, 1919, declare its adherence and solidarity with 
the revolutionary forces of Soviet Russia and did pledge itself 
and its members to the furtherance of the International Social- 
ist Revolution; and 

“Whereas, by sttch adherence and such declaration made 
by the said party, the said party has endorsed the principles 
of the Communist Internationale now being held at Moscow, 
Russia, which Internationale is pledged to the forcible and 
violent overthrow of all organized government now existing; 
and 

“Whereas, section 5 of article 2 of the constitution of the 
Socialist party of America provides that each member of the 
Socialist party of America must subscribe to the following: 
‘In all my political action, while a member of the Socialist par- 
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ty, I agree to be guided by the constitution and platform of 
that party ;’ and 

“Whereas, section 13, subdivision 8, of the state constitu- 
tion of the Socialist party of the State of New York pro- 
vides: ‘A member may be expelled from the party, or may 
be suspended for a period not exceeding one year, for the fol- 
lowing offenses (f) for failing, or refusing when elected to a 
public office, to abide and carry out such instructions as he 
may have received from the dues-paying party organization, 
or as prescribed by the state or national constitution;’ and 

“Whereas, such instructions may be given by an executive 
committee made up in whole or in part of alien enemies ow- 
ing allegiance to governments or organizations inimical to the 
interests of the United States and the people of the State of 
New York; and 

“Whereas, the National Convention of the Socialist par- 
ty of America, held at St. Louis, from April 7, to about April 
14, 1917, did duly adopt resolutions that the only struggle 
which would justify taking up arms is the class struggle against 
economic exploitation and political oppression, and particular- 
ly warned against the snare and delusion of so-called defensive 
warfare; and such resolutions further provided as against the 
false doctrine of national patriotism, and they upheld the idea 
of international working-class solidarity; and 

“Whereas, the Socialist party of America did urge its mem- 
bers to refrain from taking part in any way, shape or manner 
in the war, and did affirmatively urge them to refuse to engage 
even in the production of munitions of war and other neces- 
saries used in the prosecution of the said war, and did thereby 
stamp the said party and all of its members with an inimicable 
attitude to the best interests of the United States and the State 
of New York; and 

“Whereas, the said Louis Waldman, August Claessens, Sam- 
uel A. de Witt, Samuel Orr and Charles Solomon, members of 
the Socialist party of America, having been elected upon the 
platform of the Socialist party of America, have thereby sub- 
scribed to its principles and its aims and purposes, against the 
organized government of the United States and the State of 
New York, and have been actively associated with and con- 


MORRIS HILLQUIT 825 


nected with an organization convicted of « violation of the Es- 
pionage Act of the United States; 

“Wherefore, be it resolved, that the said Louis Waldman, 
August Claessens, Samuel A. de Witt, Samuel Orr and Charles 
Solomon, members of the Socialist party, be and they hereby 
are denied seats in this Assembly pending the determination of 
their qualifications and eligibility to their respective seats, and 
be it further. sta 

“Resolved, that the investigation of the qualifications and 
eligibility of the said persons to their respective seats in this 
Assembly be and it hereby is referred to the Committee on 
Judiciary of the Assembly of the State of New York, to be 
hereafter appointed, and that the said Committee be empowered 
to adopt such rules of procedure as in its judgment it deems 
proper, and that said Committee be further empowered to 
subpoena and examine witnesses and documentary evidence, and 
to report to this body its determinations as to the qualifications 
and eligibility of the said Louis Waldman, August Claessens, 
Samuel A. de Witt, Samuel Orr and Charles Solomon, and 
-each of them respectively to a seat in this Assembly.” 

Now, Mr. Chairman, I call your attention, first of all, to the 
_ object for which you have been appointed, and which is stated 
' twice in the resolution. One is that the Assemblymen men- 
tioned be denied their seats pending the determination of their 
qualifications and eligibility to their respective seats; and the 
other: you are asked to report finally your determination as to 
the qualifications and eligibility of these five men. So that the 
only question before you—the only question upon which you 
have the power to take testimony and to pass upon it—is the 
question of the eligibility and qualification of these five men. 
You have no other authority under this resolution. I say that 
for the reason that the nature of this proceeding and its legal 
status have never been made quite clear; and in fact, when you 
go through the record, you will find several conflicting illusions 
of such nature in this proceeding. 

There is, as you well know, first of all, the constitutional pro- 
vision to the effect that each House—and, of course, also this 
Assembly—shall be the judge of the elections, returns, and 
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qualifications of its own members; and that is the only provision 
which the Assembly had in view in passing this resolution un- 
der which you are proceeding. 

You cannot adopt any other theory but that these five men 
were denied seats not on account of their conduct in the As- 
sembly; but they were denied their seats at the threshold of 
their terms, just upon a challenge of their qualifications and 
eligibility. 

The other provisions which have been mentioned here was 
the one of the Legislative Law, section 3, to the effect that each 
House has the power to expel any of its members after the 
report of a Committee to inquire into the charges against him 
shall have been made. Clearly, this proceeding does not come 
within that provision; first, because the expulsion or suspen- 
sion of these members took place before any inquiry of charges 
or into charges; and also because I think it has been held uni- 
formly—and it is quite clear from the context—that this section 
of the Legislative Law deals only with conduct of members of 
the Assembly in office. It could not be anything else. For 
that matter I doubt that the Legislature would have a. right 
to go back to original qualifications by the enactment of a 
similar provision. 

And another provision which also has been referred to in the - 
course of this proceeding’ was that of the Public Officers Law, 
section 35-a, reading: “A person holding any public office shall 
be removable therefrom in the manner provided by law for the 
utterance of any treasonable word or words, or the doing of 
any treasonable or seditious act or acts during his term.” 

Now, it is perfectly clear that this provision has absolutely no 
application to the case before you; first, because the offense 
here mentioned must be committed during the term of office; 
and, of course, the term of office of these Assemblymen covered 
a period not beyond thirty minutes, or two hours—I am cor- 
rected—during which time they are not charged with miscon- 
duct in any shape, form or manner. Furthermore, from the 
reading of this provision it is perfectly clear that all that it 
meant to do was to specify one of the offenses referred to in a 
general way in the Legislative Law, an offense for which a mem- 
ber may be expelled, because this provision—“a person holding 
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any public office shall be removed therefrom in the manner pro- 
vided by law” —assumes and refers to a definite procedure for 
such removal, mentioned elsewhere. 

I do not suppose it will be seriously contended by the other 
side or that any member of the committee would entertain any 
serious doubts on the subject, namely, that these five Assembly- 
men are tried here as to their qualifications or eligibility for 
office under the provisions of the Constitution of the State of 
New York, article 3, section 10. This is the’one I have read 
before. That is one very important inference we must draw 
from the reading of the resolution. 

Then you are asked to inquire into the eligibility and quali- 
fications of these men and to report your determination. Does 
that mean that you are given a general roving commission? 
Does that mean that you are not limited in any way in the scope 
of your inquiry by any provisions of that resolution? I hold 
it does not. What I maintain, Mr. Chairman, is that the numer- 
ous recitals in the resolution in form charging these Assembly- 
men with the commission of certain offenses or with the posses- 
sion of certain disqualifications are not meant to be and could 
not have been meant to be conclusions in the nature of a judg- 
ment. In other words, when the Assembly, by its resolution 
said: “Whereas, the said Socialist party did at its official party 
convention held at the city of Chicago, Illinois, in the month 
of August, 1919, declare its adherence and solidarity with the 
revolutionary forces of Soviet Russia, and did pledge itself and 
its members to the furtherance of the International Socialist 
Revolution,” and when it further said, in the next clause, 
“That whereas, by sttch adherence and by such declaration 
made by the said party, the said party has endorsed the prin- 
ciples of the Communist Internationale now being held at Mos- 
cow, Russia, which Internationale is pledged to the forcible and 
violent overthrow of all organized governments now existing,” 
the Assembly did not mean to convey the impression that it 
had investigated all these facts, passed upon them, and rendered 
judgment as herein set forth, for if that had been the case there 
would be nothing to refer to this committee. Also, it would 
be a perfectly novel procedure to render judgment without a 
trial, without a hearing, without any evidence to support it. 
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I take it, therefore, Mr. Chairman, that while the resolution 
is. perhaps a little unskilfully worded, the intention was to 
consider these various recitals as charges, not as findings of 
facts somewhat analogous to the form of the indictment in 
which the defendant is charged in positive and concrete terms 
with the commission of certain offenses, but it does not stand 
as the judgment of the court but merely as a basis for trial and 
investigation. And I hold that these various recitals do not in- 
tend to do more’than that; that they merely represent charges 
against these Assemblymen or their party in concrete form, 
in the form of findings, and if my contention is correct, and 
I don’t see how any other conclusion could be held, it means that 
this resolution, other than its final enacting clause, is an indict- 
ment, a charge. And you gentlemen of the committee are limit- 
ed to the investigation of these charges. ‘There is nothing else 
before you. ‘ 

In other words, the Assembly has said to you as follows: 
“Whereas, it is claimed that the party to which these five 
Assemblymen belong is committed to certain policies, and has 
committed certain acts, and whereas, it is claimed that such poli- 
cies and acts are inconsistent with their holding office, disqualify 
them and render them ineligible,” therefore you gentlemen of 
committee are directed by this Assembly, through this resolu- 
tion, first to ascertain the facts. Are these charges upon which 
the Assembly acted in the suspension of these members, are 
these charges true or are they false, or are they true in part 
and false in part? If so, in what particulars are they true, 
and in what particulars are they false? And if your decision 
is as to question of fact, that these charges are supported by 
evidence or any of them are supported by evidence, then you 
must determine a second question, as a question of law, wheth- 
er upon the existence of such facts as you have ascertained, 
these men have been.rendered disqualified or ineligible to office 
by the Constitution and by-law. So that your task is a two- 
fold one. You must inquire into the facts, and I repeat the 
facts recited in the resolution determine the truth or falsity of 
the charges, and then determine as a question of law, whether 
or not the existence of such conditions do or do not render these 
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five men eligible or qualified to hold the office as members of 
the Assembly. 

Curiously enough, at the very outset of this proceeding, at 
the first session of this committee, a statement was read by the 
Chairman presumably in behalf of the Committee, giving a 
somewhat different version of the issues before this Committee. 
A version not in all respects in accord with the resolution. The 
source of the statement has never been made clear in this pro- 
ceeding. Whether it was the individual opinion of the Chair- 
man, a statement of the Committee, or in the nature of an at- 
tempted superseding indictment, we do not know, but the fact 
is that this statement contains several additional charges not 
found in the original resolution. 

These were: First, that these five Assemblymen were mem- 
bers of a party or society whose platform or principles and 
whose doctrines, as advocated today, call for a demand, the 
complete destruction of our form of government by the fomen- 
tation of industrial unrest, the bringing into play of force and 
violence and direct action by the mass. That was not, the lat- 
ter part, at least, contained in the original resolution. Fur- 
ther, that these men affiliated with that party or society, have 
subscribed to and advocate such principles, and are in favor of 
absolute substitution of minority for majority rule. That, like- 
wise, is a new charge, not embraced in the resolution. 

But, then, that in 1917, when our country was at war with 
Germany, and summoned the strength of the People to that 
great struggle, the party or society to which these men be- 
longed, and to whose program they have subscribed in open 
convention, and with calculated deliberation, denounced the 
war as criminal; its purpose capitalistic; its motive profiteer- 
ing, and pledged every man in the party to oppose the war, and 
all means adopted by the government for carrying on the war 
in every possible way. 

And, further, that the men here in name, by voice and vote, 
in public and in private, opposed every measure intended to aid 
the prosecution of the war to a successful conclusion, and gave 
aid and comfort to the enemy. 

I wish to call the attention of the Committee to the fact that 
this charge contained in the statement read by the Chairman, is 
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the first attempt to lay any definite charge upon the five men 
individually. In the resolution the only connection between 
them and the guilty conduct is their membership in the Socialist 
party of the United States. There is not a word, there is not 
an inference in the entire resolution which would hold any of 
these five men individually guilty of any misconduct. Here, 
for the first time, in a supplemental, informal statement, they 
are charged individually that they have, by their votes and by 
their voice, committed certain acts of alleged misconduct. 

Then, further, that they secured their nomination and pro- 
cured their election under the pretense to the people that they 
were merely availing themselves of a legal established means 
for political representation; whereas in truth and in fact it is 
claimed that this was done to disguise and cover up their true 
intent and purpose to, overthrow this government, peaceably 
if possible; forcibly, if necessary. 

This, the procuring of their election, nomination, by. false pre- 
tenses, is likewise an entirely new supplemental charge. 

Then, further, the claim is made that these men, with others, 
engaged in a large and well-organized conspiracy to subvert the 
due administration of law, to destroy the right to hold and own 
private property, honestly acquired; to weaken the family ties 
which they assert is the seed of capitalism, to destroy the in- 
fluence of the Church and overturn the whole fabric of a consti- 
tutionat form of government. 

Here, for the first time, the theory of a conspiracy is sprung 
upon us. In the original resolution these five members of the 
assembly were charged with membership in a political party, and 
it was claimed that that political party had rendered itself unfit 
for the membership of a political community in the country by 
its conduct. 

In the supplemental charge, it is no more a part. It is a con- 
spiracy between these five men and various other persons un- 
known, to do certain things, likewise not mentioned in the orig- 
inal resolution. And to show how far the statement goes and 
how ill-advised were those that prepared it, it will suffice to call 
attention to this particular charge, namely, that one of the ob- 
jects of the alleged conspiracy was to destroy the influence of 
the Church, 
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The charge is ridiculous. It is controverted by the evidence, 
but the point alone—the idea of a legislative body in any State 
of the Union making the object of a charge that certain men are 
alleged to have conspired to undermine the influence of the 
Church! Since when is the State, since when is any legislative 
body constituted a guardian of the influence of the Church? 
Isn’t every political and social doctrine of this country, from 
the early days of the Colonies, down to this last day, absolutely 
opposed to the theory that it is the business of the State to 
preserve the influence of the Church? Does not the Constitution 
of the United States, at least by irnplication, emphasize that very 
foundation of our social and political life? And how does this 
Assembly of the State of New York come to charge, as an of- 
fense, that any of its members were engaged in any conspiracy, 
to undermine the influence of the Church? I repeat the charge 
is absurd; but I also wish to call attention of the Committee to 
the desperate length to which the framers of these charges 
went when they prepared the supplemental charge. 

Now, Mr. Chairman, I hope that the entire supplemental 
statement, inasmuch as it is supposed to be part of this proceed- 
ing, in so far as it is supposed to constitute a basis of additional 
evidence against these assemblymen not in the charges, will 
be disregarded from the beginning to the end; will be 
thrown out of your minds, and from your consideration, to- 
gether with all the testimony based upon it. 

The charges which were made against us, the charges which 
we were summoned here to defend ourselves before you, are 
charges formulated by this Assembly. If any additional charg- 
es were to be made against us, there was only one way of 
effecting it. The Assembly could amend or supplement its reso- 
lution. You gentlemen of the Committee could not do it. The 
agent can certainly not extend the authority conferred upon him 
by the principal. I say you have no legal right to add any 
charges. You had no legal right to hear evidence on those addi- 
tional charges. You should absolutely disregard it. But, if 
there was, at least, a semblance of legality or propriety in those 
additional charges made by the committee, in the statement 
read by the Chairman, there certainly was none in the fur- 
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ther additional charges made by counsel for the Committee; 
and they have made additional charges. 

It seems to be a sort of general free for all proceeding. Here 
are five men brought before a court on something or other. 
Everybody who feels like licking them or hitting them, go on 
and do so and do it in your own way. 

Counsel in submitting their so-called brief at the close of their 
case, I repeat, did make definite and additional new charges 
against these five men. ‘They are, first that the provision con- 
tained in the national constitution of the Socialist Party, pro- 
hibiting members of the party from voting for any appropriation 
for military or naval purposes, or for war, that this is in conflict 
with the provision of the Constitution of the State of New York 
which enjoins upon the Legislature to make annual appropria- 
tion for the maintenance of the militia, and that consequently 
that fact disqualifies these five men from taking seats in the 
Assembly. I am not going at this time into the merits of the 
contentions. We will do that later, but I call your attention to 
the fact that this is distinctly a new charge, not contained in 
the resolution, not contained .even in the Chairman’s statement, 
but wholly invented by counsel for the Committee. 

Likewise, the charge that the Socialist party has for its pur- 
pose the substitution of the Soviet form of government in the 
United States. That was not contained in any of the previous 
charges. That was discovered by counsel for the Committee; 
and so, likewise, that the Socialist party is an anti-national 
party; and finally, counsel for the Committee take it upon 
themselves to prefer, formulate and state specific charges of 
individual misconduct against these five Assemblymen. I call 
attention to the fact that when the resolution was adopted there 
was no such charge, or shadow of a charge, init. But, in order 
to conform the charges to the evidence improperly introduced, 
I claim specific charges are made against each one of the five 
Assemblymen, and the learned counsel on the part of the Com- 
mittee even goes so far as to suggest that these five men are 
guilty of a violation or violations of the Espionage Law and 
should be convicted under the terms of the Espionage Law. 

To what extent counsel for the Committee have gone in the 
preparation and formulation of charges against these five men 
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can be best judged by this; that they have had the said courage 
to take up the records of these men in previous sessions of the 
Assembly, to drag out their votes, their action in such As- 
sembly, and to make that a basis of their criticism. If ever 
there was a sacred right recognized in the political fabric 
of our country it is the untrammeled right of an elected rep- 
resentative to any legislature, State or national, to speak his 
mind freely and according to the dictate of his conscience, to 
vote and act upon all measures before him as an absolutely free 
and urtrammeled agent. And our Constitution specifically 
provides that the acts and votes of members of the legislature 
should not be questioned anywhere else in any proceeding of 
any kind including a proceeding of this kind. 

Nor is that all. Counsel goes so far as to make this charge 
with reference to August Claessens that during his term of 
office, previous terms, he had introduced affirmative legisla- 
tion of an offensive character. Think of it, gentlemen. Con-., 
sider it soberly. Have they come down to that. Have they 
come down to the point where a measure introduced by a mem- 
ber of your House or of any other legislative body which 
to him we must assume represents a measure of public wel- 
fare, that such a measure of affirmative legislation, not person- 
al misconduct, not personal misbehavior, but a measure of 
affirmative legislation subsequently happens not to meet with 
the approval of learned counsel for your Committee and is 
made a basis of a proceeding for their removal from the As- 
sembly. I merely point that out to show to your Committee 
the length to which this modification of charges has gone, the 
piling of charges upon charges, and I again respectfully repeat 
that with respect to all these new charges discovered by counsel 
for your Committee, they are not before you. You have no right 
to go into them. You have no authority from your parent body 
for it. You must disregard them and disregard all the evidence 
in connection with them. You know this proceeding otherwise 
will certainly set a precedent, a very novel precedent in the juris- 
prudence of this country. 

Imagine for a moment a defendant charged with larceny 
brought into trial. The District Attorney tries the case upon 
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an indictment of forgery. The judge submits it to the jury upon 
the' theory of arson and perhaps the jury brings out a verdict of 
assault and battery. This is practically what you have before 
you for the evidence, no doubt, in that connection would show 
that even with all this latitude, with all this superstructure of 
various charges, the evidence is not confined to the charges. 

Now, with reference to that evidence there is one point 
I wish to make, and gentlemen of the Committee I wish to 
impress that upon your minds as strongly as I can. I say 
regardless of the question of the relevancy or irrelevancy of the 
testimony offered here and regardless of the intention of my 
friends on the other side, whom I do not charge with wilful mal- 
intentions, I say the evidence so absolutely distorts the vision 
of those who read it as to the subject with which it deals as to 
be absolutely worthless and worse. My criticism is based upon 
two points, not so much on the point that utterances, platforms, 
declarations and other statements of the party or certain indi- 
viduals have been misconstrued or misread. That may happen. 
But there is another important point and that is this. The testi- 
mony is so one-sided as to absolutely blur your vision. Let me 
tell you what I mean by it. 

The Socialist movement is about 70 to 75 years old in its 
modern phases. It has produced a literature of hundreds up- 
on hundreds of volumes in all modern languages. It is a 
tremendous literature that is there on the subject. The So- 
cialist movement in the United States is almost half a century 
old. The present party is 20 years old. It has had numerous 
conventions, national, state and local. It has adopted hundreds 
of official proclamations of all kinds. Its press is large. You 
take for instance the Call alone that has been cited here so often. 
It is a daily. There are 365 editions of it every year. It is in 
its 13th year of existence. Consequently it has published rough- 
ly about 4,500 numbers. Each of them contains an average of 
from four to five editorials or contributed articles. Consequent- 
ly that paper alone has published about 20,000 different edi- 
torials, expressions and contributed articles. Now, this is only 
one paper. The Socialist party at all times has had an average 
of about 100 papers, daily, weekly, monthly in English and oth- 
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er languages supporting its policies. Imagine how many state- 
ments of all kinds have been made. The Socialist party in its 
campaigns, almost every member is a speaker, a propagandist. 
Millions of Socialists’ speeches have been made in this country 
within the last couple of decades. Now, here is my point. 
Every indiscreet statement that creeps into our literature, our 
press or our public forum, every foolish, irresponsible state- 
ment—and such are bound to occur occasionally—are at once 
seized upon by our professional opponents, the anti-Socialist 
leagues, the National Civic Federations, and they are immortal- 
ized; they are printed down, just that one particular paragraph, 
and they are transmitted from book to book and from paper 
to paper and then all are collected and turned over ready-made 
to a Lusk Committee or any other committee that investigates 
great social problems, and learned counsel on the other side, 
I make bold to state, has practically every incriminating utter- 
ance of any kind ever made by the Socialist party or any of its 
subdivisions or any of its members or any of its adherents 
or of anyone who ever calls himself a Socialist. They have it 
all, and what do they produce before you, twenty, thirty, forty 
utterances and they ask you to judge the character of the 
Socialist party by these. What becomes of the millions, the 
thousands and hundreds of thousands of other expressions 
of the Socialist party which are perfectly proper and which 
are not brought up here? Do you think you can get a real 
conception of the Socialist movement by reading these conglom- 
erations, these collections of slip-ups, if you want, and nothing 
else; nothing of the whole literature, proclamations, speeches, 
statements of the Socialist party? Why, gentlemen, imagine, 
if you please; imagine I am a foreign correspondent in the 
United States and I am reporting back to my country condi- 
tions in the United States and I am perfectly truthful except 
that I select my material. I don’t care for marriages. I don’t 
care for births. I don’t care for parties. JI don’t care for 
ordinary politics. I don’t care for the ordinary every-day 
life of the United States, but every crime, every murder, every 
assault, every lynching, every strike, every boycott, every 
political scandal, I report at once, and I am absolutely truthful. 
In every case, I am painstakingly truthful. What conception 
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will they get on the other side? Why the United States is a 
country of perpetual war one against another. There are 
nothing but crimes committed there. It is the most lawless 
nation existing. Would that be correct? No. Would they 
have a right to arrive at those conclusions upon a basis of 
this testimony before them? Yes. Is the testimony false? 
Not formally so, but actually it is. It is true in the dry word. 
It is a lie in its soul and substance all through and that is, 
gentlemen, the nature of the testimony before you. Think of 
it. To drag in here the one indiscreet article written by Vic- 
tor L,. Berger in 1909, eleven years ago, a man sixty years old, 
editor of a daily paper writing day after day and he once in 
a moment of caprice or whim, as it may happen, writes one ar- 
ticle which makes him the butt of his friends. It doesn’t repre- 
sent him truly. It isn’t a very incriminating article, if you read 
it knowing Victor L. Berger, but it contains some extravagant 
statements. Gentlemen, who of you, a professional writer, 
doesn’t have one such slip-up on his conscience in a career of 
thirty or forty years of daily newspaper work? ‘That is brought 
up here. That is paraded before you. From that you are asked 
to infer not only that Victor L. Berger is a firebrand, and he is 
just the opposite, but that the party endorses and approves 
of that one little slip of his and that we stand for violent revolu- 
tion. There is a man by the name of Perrin, who, perhaps in- 
discreet, is engaged on the Call. He writes an article, a shock- 
ing article, I admit. We all admit it. We read it the next day 
and the telephone wire of the Call begins to get busy. How 
does an article of this kind come to be printed in the Call? The 
man is fired, but the article is here and it is asked of you to 
make a basis of the decision of the conviction, of the disqualifi- 
cation, of the eligibility of these five men who at that time were 
not of age and who at no time approved of the article, because’ 
the Socialist party distinctly disapproved of it. Then you come 
and you produce every kind of gossip that you can possibly get. 
There is a man who ran against one of these men and was beat- 
en by him. Naturally he is somewhat sore and he has certain 
opinions about his opponent. He is allowed to testify to them. 
Then there is another man who goes around and heckles speak- 
ers and gets answers. He makes no notes. ‘The speeches are 
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oral. Of course he comes here and gives his version of it, and 
it goes, and finally you call an expert, an expert on Socialism, 
the only expert you gentlemen, counsel for the Committee, have 
called. You know Socialism by this time is not a.hidden mys- 
tery. It is a perfectly well-known subject. The libraries are 
filled with it. It is a science. It is taught in the colleges and 
universities as part of political economy. Whether you agree 
or disagree with it it is there and it is a recognized science. You 
want authorities, non-Socialists. Why don’t you call someone 
who has made a study; call the professor of any university, 
non-Socialist, but who knows the subject—Professor Ely, Pro- 
fessor Cummings; but there is a certain man, a professional 
anti-Socialist and he knows his Socialism from the various ex- 
cerpts I have referred to and he talks to individual Socialists. 
He comes before you and you ask him what is the Socialist at- 
titude on religion? Oh, hostile. How do you know? I spoke 
to thousands of Socialists about it. And if you don’t believe 
him all you have to do is to call those great of unnamed So- 
cialists in rebuttal. That is easy. 

You might as well take a policeman who makes love to the 
maid of a great authority on geology and call him as an authority 
on geology becausé he knows all the kitchen gossip of an author- 
ity of geology. That is precisely what Collins did. Gentlemen, 
to all those who know anything about law, that is a joke. Ina 
serious body of this kind, in a proceeding of this kind, to intro- 
duce these Socialist or anti-Socialist rumors as an authority 
when you could have had so many competent authorities, by 
no means pro-Socialists—people who have made a study of it 
and who have the proper qualifications ! ji 

Now then, I say all that testimony has introduced ill-defined, 
or non-defined charges; and we are now called upon to meet all 
of them, I suppose, indiscriminately. 

The Chairman. We will take a recess until two o’clock. 


Afternoon Session, 2:15 P. M. 


Mr. Hiliquit. Mr. Chairman, I have been endeavoring at the 
outset of my remarks to prove to you that many of the charges, 
and much of the evidence before you, are irrelevant to the is- 


838 FAMOUS JURY SPEECHES 


sues involved in this proceeding, and that they are outside and 
beyond the scope of your authority. 

The fact, however, is that the charges have been made; that 
the evidence: is on record, and I am, therefore, forced at this 
time to meet it all—I mean all the charges and all the evi- 
dence, and for the convenience of the presentation and discus- 
sion, I have summarized all the charges under eight main heads. 

They are as follows: 

First: That the Socialist Party is a revolutionary organiza- 
tion. 

Second: That it seeks to attain its ends by means of vio- 
lence. 

Third: That it does not sincerely believe in political action, 
and that its politics is only a blind, or camouflage. 

Fourth: That it is unpatriotic and disloyal. 

Fifth: That it is unduly controlled—or that it unduly con- 
trols—public officials elected on its ticket. 

Sixth Se Rhatnt ee to a foreign power, known 
as the Internationale. 

Seventh: That it approves of the Soviet Government of 
Russia, and seeks to introduce a similar régime in the United 
States; and, finally, 

Eight: That the Assemblymen personally opposed prosecu- 
tion of the war and gave aid and comfort to the enemy. 

I think you will find that as we proceed in the discussion of 
these points, every charge, major or minor, comes within one 
of these heads. I wish to call to your attention at this time that 
the only charge against the Assemblymen individually, improp- 
erly introduced as we claim it to be, is the last or eighth charge. 
To this charge I expect my colleague, Mr. Stedman, to reply. 
Personally, I am concerned in this argument with the first sev- 
en charges. All of these charges, if you examine them care- 
fully, are distinctly charges against the Socialist party as such. 
In other words, it is the Socialist party of the United States 
that is on trial before you. On its qualification to be a member 
of the political community of this country, your decision will 
depend. Hence, it is very important for your committee to 
know something more or less definite about this Socialist party 
which is on trial before you. 
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The first charge is, that it is a revolutionary organization. 
This charge appears in the resolution of the Assembly itself, 
which recites that the Socialist party at its national convention 
in August 1919 did pledge itself and its members to the fur- 
therance of the International Socialist Revolution. ‘Then, also, 
in your chairman’s statement in three specific forms: First, 
that the Assemblymen with others are engaged in a conspiracy 
to subvert the due administration of law, and to destroy the 
right to hold and own private property honestly acquired, to 
weaken the family tie, which they assert is the seed of capital- 
ism, to destroy the influence of the Church, and then also, that 
the platform of the Socialist Party calls for the complete de- 
struction of our form of government. 

Finally, that the Socialist Party is in favor of absolute sub- 
stitution of minority for majority rule. 

We come thus squarely, Mr. Chairman and gentlemen of the 
Committee, to the question: What is the Socialist Party of the 
United States? What are its aims, its objects and its methods? 
I think this is highly important for all of you gentlemen to un- 
derstand that, or at least our view of it. It would be some- 
what too simple, almost childish, naive, to describe the Socialist 
movement in this country, in every country in the world, a 
movement which has sprung up many decades ago, a move- 
ment which has proceeded and is growing and has now in- 
creased forward, a movement which is in full control of a num- 
ber of very important countries of Europe, I would say it 
would be childish to ascribe it to the machinations, to the 
malevolence or malice of a few agitators who just go out in 
order to create disturbances and to create a movement of op- 
position. 

A movement-of such age and such achievements, as well as 
dimensions, must have some more real, some more rational 
cause; and I believe that if the special Legislative Committee 
wanted to investigate into the cause and conditions of radical 
movements in this country—and your Committee also—and 
would start with this inquiry: “What causes, what produces, 
the Socialist movement here or elsewhere?”’, you would come 
very much closer to a scientific, satisfactory and rational solu- 
tion of the question confronting you. 
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We Socialists differ somewhat from the other political par- 
ties in our first, and cardinal, assumption, which is that or- 
ganized government everywhere has for its primary object and 
function to secure the physical, mental, moral and spiritual 
well-being of its members. We do not consider the govern- 
ment as a mere policeman, sitting there over us and passing 
upon our daily quarrels. We believe the function of the 
government is more substantial, more vital; and in that we 
really do more than endorse, and perhaps extend, the very well- 
known declaration which the founders of this republic have 
made popular all over the world, and that is that the object 
of every government and of every people is to attain and main- 
tain the right to life, liberty and the pursuit of happiness. ‘To 
us, they are not phrases to be recited glibly on the Fourth of 
July. To us, this declaration is a living truth. What we mean 
when we assert the right of the people to life is the right of 
the people to actually live; not merely to breathe, but to 
have the means of sustaining and maintaining their lives; to 
have food, to have clothing, to have shelter, to have all the 
means to sustain modern civilized life. 

When we speak of liberty we do not mean merely a condi- 
tion outside of jail. We mean by it the actual political and 
economic independence; the #reedom of men from men; the 
equal freedom of all in so far as such freedom is compatible 
with the existence of organized government. 

And when we speak of the right to pursuit of happiness we 
mean the right—the concrete right—of every man, woman and 
child in this country and every other country to life, to sun- 
shine, to air, to enjoyment, to amusement, to the blessings of 
civilization; to the products of arts and science. We mean by 
it the right to enjoy life as fully, as nobly, as the best members 
of our community are privileged to do. And starting out with 
these premises we say that neither our government nor any 
other modern government has at all achieved those funda- 
mental objects or functions for which they have been organ- 
ized. 

We say that every advanced country.can to-day at the pres- 
ent state of development easily assure the physical and moral 
and mental well-being of every member of such country, that it 
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can produce with the modern resources all the food, all the 
clothing, all the necessaries of life, not to suffer any one, any 
member of the community to go hungry or to go in misery in 
his daily existence. 

Take our own country, the United States, and there we 
probably have the most striking illustration of this proposition. 
Here is a great and powerful country, 3,000 miles wide, 3,000 
long, blessed with every element of natural wealth. The land 
is abundant, mostly fertile, it produces products of every 
clime, practically, and produces them in abundance. We have 
inexhaustible wealth of metals and minerals and forests; we 
have coast lines on both sides from one end of the country to 
the other. We have ports, we have waterways, and we have 
an alert, active, capable population of over 100,000,000, of 
whom the vast majority is capable, ready and eager to lend a 
hand in the production of the wealth required for the suste- 
nance of the life of the nation. We have developed the mod- 
ern processes of wealth production to such an extent that we 
can produce to-day ten times, in some cases 100 times, more 
than our fathers or forefathers could with the same effort, and 
we have an industrial organization the like of which history 
has never known. If all this wealth, if all these resources, if 
all these great industrial factors would have been scientifically, 
rationally and reasonably organized, why there is no reason in 
the world why there should be slums in any of our cities, why 
there should be.under-feeding of children, and appalling child 
mortality, why there should be want, why there should be mis- 
ery, why there should be those ghastly struggles for existence 
going on in the heart of this country day after day everywhere. 

But our country, our industrial systems, are not organized 
rationally. In fact, they are not organized at all. The people 
of this country, as the people of every other country, do not 
own their country, and that is the fundamental charge, the 
fundamental indictment of Socialism against the present con- 
ditions. It is not the people of the United States,—the one 
hundred million men, women and children who constitute that 
people, that own the United States. 

There is the tremendous stretch of land, a large slice of the 
surface of the globe, that if anything, should be the common 
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heritage of all those who live on that land, but it is not. It 
has been parceled out, divided up into lots and plots, and has 
been turned over by the gradual processes to a comparatively 
speaking, small number of landholders, who own the surface 
of the United States, and by whose permission the rest of the 
people who own no land, the vast majority, are upon the 
surface of ‘this country. 

Why, more than 70 per cent of the people of the United 
States owe their ability to walk on the streets of the country, 
to live in the houses of the country, to special license which is 
given to them by the landowning class, and when we come to 
the natural wealth below the surface of the earth, the vast 
stocks of minerals, of matters, the stocks which a benevolent 
Nature has created in the course of many thousands and thou- 
sands of years, and upon which to-day we depend for our light, 
for our heat, for our energy in production of wealth, we find 
another group, and a comparatively small group, of our fellow 
citizens who hold that as against the rest of the whole country, 
and say, “This is ours; the Almighty God has not meant the 
sources of life for the people who need it for their lives,—no, 
the Almighty God has meant it for us to turn it into fran- 
chises, to capitalize it into stocks and bonds, to derive profits, 
and make our individual fortunes on it; and so with the 
oil wells, and so with the great arteries of trade and commerce 
and life in this country, the railroads, and so with our factories, 
with the marvelous machinery of modern production produced 
by the agency of many, many generations past as well as 
present, and the natural heritage of all men. They are owned, 
they are claimed by a small minority, comparatively speaking, 
a handful of the people who hold it as against the rest of the 
country. 

So that the situation is this, for the majority of the people, 
the working class of the United States, they stand there to-day 
ready, willing, eager and highly capable of turning those nat- 
ural resources, that raw wealth, into consumable products for 
themselves, their wives and children, to turn it into food, to 
turn it into clothes, to turn it into dwellings, to turn it into oth- 
er necessaries. They cannot do it at this time without the 
use of modern implements of labor; they cannot do it without 
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the natural resources, the raw material; and between them 
and their lives stands that small capitalist class and says, “Hold 
on, this is ours, the land and the fullness thereof, the land and 
all above it, and all below it, is ours, and if you want to live, 
if you want to eat, if you want to work, you must first secure 
a license from us and such license we shall not give you unless 
you stipulate to pay us a tribute, unless you stipulate to turn 
over to us for our personal profits, a large and substantial por- 
tion of the product of your toil.” 

And the great masses of the American people, as the great 
masses of the people in every modern country, by submission to 
this small class of industrial autocrats, work or starve, accord- 
ing to the dictate of that class. If a time arrives when it does 
not pay the owning class to continue the industries of the 
country, they are not responsible to anybody for continuing it. 
They shut their factories, their mines and mills, they throw 
millions of workers out of employment, cause the direst pov- 
erty, because it suits their business ends, and the whole country 
stands there, impotent, powerless to interfere with this indus- 
trial autocracy; absolutely impotent to assert its own wealth. 
Again it bows. 

And so we have all the special social evils of modern days 
‘resulting from this condition; so we have the few millionaires 
and multi-millionaires in this country, and we have the millions 
and millions of men, women and children whose whole life is 
one of toil and privation; is deprived of all joy, all sunshine, 
all life in the actual sense of the term. And so we have the 
‘class of the idle, who take pleasure after pleasure without ren- 
dering any, useful service to society; and on the other hand, 
the children of the poor beginning their lives—their joyless 
lives—in the factories, at a tender age, growing up stunted 
physically, mentally and in every other way, making miserable 
‘citizens, making a weak foundation for the hope of future gen- 
erations. 

Now then, we have made that indictment; we have made it 
more than once, and once in a while, we are met with this sim- 
plified statement, “Well, if you don’t like this country what is 
there to hold you. ‘Take the first ship and go elsewhere.” 
There has been even some, I should say, implication of an ar- 
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gument of this kind in the-course of this here and I want to 
take this opportunity to say and to assert that an argument 
more silly and more immoral has never been advanced. I 
say “silly” because it isn’t the United States alone in which 
these conditions prevail. They prevail in every modern coun- 
try. Our complaint is not specifically against the régime or 
system of the United States. It is an indictment of whole 
civilized capital or capitalist Society. 

And then again, leave this country; go to a country that 
suits you better. Just think of that argument, gentlemen. Sup- 
pose in this city of Albany you have by misfortune a corrupt, 
incompetent administration on account of which you find your 
streams polluted, you find the sanitary conditions neglected, 
you find your health menaced, you find your existence poisoned. 
A number of citizens may get together and protest against 
these conditions and against this administration and their mis- 
deeds and this political ring or its adherents will turn to 
such protesting citizens and say, “Gentlemen, if conditions in 
Albany don’t suit you there are plenty of other cities in the 
United States. You may go elsewhere.” 

Suppose, to take another illustration, you and I and somebody 
else entered into a partnership in business and have given our 
joint efforts to this business for years and years. At a certain 
moment I, as one of the parties, discover that another partner 
of mine has been inefficient, perhaps dishonest, that the busi- 
ness is suffering, going bad, our joint interest being gradually 
destroyed. I try to introduce reforms in our business manage- 
ment and methods and the very partner who profits perhaps 
by his own dishonesty will turn to me and say, “If you don’t 
like the way we conduct this business there is nothing to hold 
you in this business of partnership; you can get out.” You 
wouldn’t consider this a good argument, and so exactly does 
the other argument present itself to us. Gentlemen, bear in 
mind once and for all we take the position that America is ours 
just as much as it is yours; that America is ours just as much. 
as it is that of any other class of persons or individuals in this 
country. These men here, these five Assemblymen under charg- 
es, come here as representatives of many thousands of work- 
ingmen who have given probably their youth, probably the 
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greater part of their lives to the enhancement of the wealth 
and prosperity of this country, who have been instrumental in 
building up this country, in making it what it is, great and 
powerful and prosperous, and these men have a right to say 
to-day that the wealth which they have helped create be equally 
or at least equitably distributed and that the workers have 
a proper share of it and a proper share of life. They are not 
going to quit this country. They do not have to quit this coun- 
try any more than you. They propose to stay. They propose 
to contribute the best that is in them for the advancement, for 


the benefit, for the betterment of this country and also for the 


bringing in of a better, juster social system of wealth produc- 
tion and wealth distribution. 

Had it been merely an economic question perhaps it would 
not have been so vital as it 1s now, but it isn’t a purely economic 
question. It is very much more than that. It goes to the 
very substance, to the very life nerve of our national existence. 
You see these conditions, the condition of the small class 
owning the country, and a large populous class working for it, 
and that has created what we have referred to here in the evi- 
dence, from time to time, as class struggle, and we have been 
foolishly charged with fomenting that class struggle. Do you 
know, gentlemen, we are the only political party that not only 
is not fomenting class struggles but tries to eliminate all classes 
and all class struggles. - But the fact of the matter is that, un- 
der present conditions, there is nothing but the struggle of 
classes in the country. You may not call it struggle; you may 
call it antagonism, but it is an antagonism and it is a vital 
antagonism. 

And it is throughout the entire field of our life and economy. 
It exists between employer and worker everywhere, whether it 
expresses itself in strikes or walkouts or blacklists or not at 
all; or whether the personal relations between employer and 
employee are very bitter, or on the contrary very friendly. The 
fact of the matter is that the employer, under present condi- 
tions, must see to it that he makes proper profits, must see to 
it that he pays as little in wages as he possibly can, to get as 
much out of his worker as he possibly can. It is the law of 
present economics. It would mean economic extinction if he 
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were not to follow it. The worker who has nothing but his 
labor power must, whether he wants or not, see to it that he 
gets every dollar of wages he can; that he conserves his energy 
—his only commodity—as much as possible; and between these 
two opposing and different interests there is, and must be, a 
constant conflict. ‘There is warfare between employer and em- 
ployee; there is a constant competitive warfare between capi- 
talists of different classes, and within each class separately. 
You know all about it. You know the history of our, great 
financial and industrial institutions. You know how they have 
been built up on the ruin of smaller industrial concerns. "You 
know how they have been eating and devouring the smaller 
brethren. And there is just the same war between worker and 
worker, because whenever, in times of industrial depression 
particularly, a job is open, there are hundreds of workers look- 
ing for it, each one eager to get it, all—or most of them 
—having wives and children to support; each of them ready 
to take any pay so long as he is allowed the privilege of work- 
ing and earning some wages, and underbidding each other and 
cutting the wages against each other and bringing children from 
their homes to work and compete with the adults and bringing 
in their wives into the factories to compete against the men,— 
all because necessity compels them. But it is a war neverthe- 
less. 

And there is the same antagonism between landlord and ten- 
ant; there is the same antagonism between producer and con- 
sumer. It is not a uniform system operated for the benefit of 
all the members of the community. It is a system of war and 
violence, if you want, where each is engaged in war against 
all, and all against each. 

And in this war of interests, if you want, every class and 
every individual of necessity tries to exert the greatest pos- 
sible power in its, or his, behalf; and so it becomes that the 
capitalist classes, the most powerful classes, in order to main- 
tain their supremacy, go into politics and see to it that their 
interests are in the control of the government in all its depart- 
ments as much as they can. All we have been hearing and say- 
ing about political corruption and machinations in this country 
in the last decade—and many volumes have been written on 
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the subject—have had their mainspring in this desire of the 
privileged classes to maintain their privileges against the peo- 
ple; and all the corruption of our schools and of our presses 
and of our public institutions—of which there have been many 
and various public indictments—had their mainspring in the 
same source. 

This is not a mere Socialist contention. No! It is borne 
out by the naked facts and conditions in this country. Only so 
far back as 1914 the Industrial Relations Commission,—a 
‘Commission appointed by the President of the United States, 
—composed of men who may be considered more or less 
neutrals in the class war, and at any rate not Socialists, found 
and published the following illuminating facts; speaking of 
certain industrial communities dominated by corporations, they 
say: “In such communities democratic government does not as 
a rule exist except in name or form, and as a consequence there 
now exist within the body of our Republic industrial communi- 
ties which are virtually principalities, oppressive to those de- 
pendent upon them for a livelihood and a menace to the peace 
and welfare of the nation. The wealth of the country between 
1819 and 1912 rose from $65,000,000,000 to $187,000,000,000, 
or 188 per cent.; whereas, the aggregate income of wage earn- 
ers in transportation and mining and factories has risen be- 
tween 1819 and 1909 only 95 per cent.” It was found that the 
income of almost two-thirds of these families was less than 
$750 per year, and almost one-third were less than $500; the 
average for all being $721. The average size of these families 
was 5.6 members. Elaborate studies of the cost of living made 
in all parts of the country at the same time have shown that a 
family of five persons—that the very least that a family of five 
persons can live upon in anything approaching decency is $700. 
It is probable that owing to the fact that the families investi- 
gated by the Immigration Commission were to a large extent 
foreign born, the incomes reported are lower on the average 
than for the entire working population. Nevertheless, even 
when fair allowance is made for that fact, the figures show 
conclusively that between one-half and two-thirds of these 
families were living in a state which can be described only as 
abject poverty. It has been proved by study here and abroad 
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that there is a direct relation between poverty and the death 
rate of babies; but the frightful rate at which poverty kills 
was not known, at least in this country, until very recently, 
when, through a study made in Johnstown, Pa., the Federal 
Children’s Bureau showed that a baby whose father earned 
‘(Jess than $10 per week died during the first year at the appal- 
ling rate of 256 for every thousand. On the other hand, those 
whose fathers earned $25 per week or more died at the rate 
of only 84 per thousand. ‘The babies of the poor died at three 
times the rate of those who were in fairly well-to-do families. 
The tremendous significance of these figures will be appreciated 
when it is known that one-third of all the adult workmen re- 
ported by the Immigration Commission were earning less than 
$10 per week, which is exclusive of time lost. 

On this showing of Johnstown, these workmen. may expect 
one out of four of their babies to die during the first year of 
life. The last of the family to go hungry are the children, yet 
statistics show that in six of our largest cities, from 12 to 
20 per cent. of the children are underfed and ill-nourished. 
The most alarming condition is that of the rapid growth of ten- 
ant-farmers,—in 1910, in each 100 farms in the United States, 
—as compared with 28 in 1890, an increase of 32 per cent. dur- 
ing 20 years. 

Then it goes on, between one-fourth and one-third of the 
male workers, 18 years of age and over, in factories and mines, 
earn less than $10 per week. From two-thirds to three-quar- 
ters earn less than $15, and only about one-tenth earn more 
than $20 a week. This does not take into consideration loss 
of working for any cause; and finally, say for the final ob- 
servations, which are so very eloquent, so very telling, that I 
should like the committee to retain it—the rich, two per cent. 
of the people in the United States, own 60 per cent. ef the 
wealth. The middle class, 33 per cent. of the people, own 35 
per cent. of the wealth,—that is approximately the average. 
The poor, 65 per cent. of the people, own 5 per cent. of the 
wealth. That is a telling story. Sixty-five per cent. of the 
people,—over 70,000,000 people of the United States together 
own one-twentieth part of its wealth, and if you will exclude 
the highest strata of these workers, if you will reduce it, say, to 


MORRIS HILLQUIT 849 


50 per cent., or a little more, that is half of the people of the 
United States, you will be justified fully in saying that they 
own absolutely nothing in this world; that this country with 
its wealth, to which they have contributed by their toil, has not 
given them any return of any kind, and that they face the 
dread of starvation from day to day. 

This means, says the report in brief, that two million people 
who would make up a city smaller than Chicago own 20 per 
cent. more of the nation’s wealth than all the other ninety 
millions of the country. Then, to prove the extent to which 
concentration has gone, the report makes this interesting ob- 
servation. There is at least one individual, one out of the 110,- 
000,000, who owns approximately one billion dollars in wealth. 
The average wealth of the working people is $400.00 per head. 
Hence, this one individual owns as much as two million and 
one-half workers in the country. And bear in mind, gentle- 
men, that was the report in 1914, before the war. Since that 
time conditions have become incomparably worse and the con- 
trast very much greater. In that year there were only seventy- 
five hundred millionaires in the United States. ‘To-day we 
count about thirty-five thousand, more than four times the 
number, of millionaires. The cost of living since 1914 has 
more than doubled. Wages have not kept pace. The picture 
so eloquently given by this report of the Industrial Relations 
Commission is rosy, is optimistic as compared with conditions 
as they exist to-day. 

Now then, in view of that, the Socialist party and the So- 
cialist movement say that there is nothing wrong with this 
country or its people or the country or people in other advanc- 
ed countries except the industrial system which prevails in 
the country. The Socialist proposes as a remedy for this evil 
the nationalization of the country’s principal industries. They 
say it is altogether wrong; it is immoral, if you want, if you 
allow such a vital function as feeding the people, maintaining 
them in health, to be carried on by a group of irresponsible 
capitalists for their private profit and their aggrandizement 
without any reference, without any concern for the men, wo- 
men and children who have to be fed day after day, and who 
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often die from mal-nutrition. We say it is an absolute wrong 
to allow the great industry of clothing, of sheltering the peo- 
ple of this country, to be carried on by individual capitalists 
or profiteers for their own private interests and pleasures. We 
say this country, as every other country, has it as its first con- 
cern to see to it that the wealth which an Almighty Providence 
has placed within their reach, which an industrious people has 
increased one hundred fold by their efforts, by their energy, 
which generations and generations of thinkers and inventors and 
workers have brought to the present degree of perfection,—we 
say it is the duty of every self-respecting, rational people or- 
ganized in a proper way and on a civilized basis, to take these 
life-sustaining agencies out of the hands of private individuals, 
out of the hand of speculation, out of the chaos of competition 
that rules and ruins at the same time and turn it over to the 
people to organize it properly, to organize it rationally, scientifi- 
cally, to organize it with a view of eliminating the waste, to or- 
ganize it with the view of producing the maximum of wealth 
and distributing it as equitably as possible among all of the peo- 
ple. This is the program of the Socialist party. It is nothing 
we have adopted just here or within the last years. It is the 
program upon which our party has been founded many, many 
years ago. It is the program which has been underlying all 
of our activities, all of our duties ever since the existence of 
the Socialist party. And if you want, you may call that a 
revolutionary program. It is revolutionary and in that sense, 
we the adherents of that program, we Socialists, are revolu- 
tionists. We don’t object to this term. We glory in this term. 
And so long as the end sought to be accomplished by us is 
commendable, is for the welfare of humanity, we don’t care 
how you label it. But we ask you, gentlemen, and we ask those 
who framed the charges against us, since when is it that the 
term “revolution” or “revolutionary” has become a term of 
opprobrium in a country which owes its existence to a sticcess- 
ful revolution? Since when has the doctrine been proclaimed 
in this country that a change, a fundamental, a radical, a revo- 
lutionary change in the mode of government, in the mode of 
life, is not permissible so long as the people wish to introduce 
it? There has been a very characteristic incident in that con- 
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nection. You remember when Mr. Littleton opened this case 
in a very eloquent address he took me to task for having said 
this: “What is treason today may become the law of the land 
tomorrow.” And he said to you by way of warning, “It will 
if you let traitors write your laws.” It seemed to be an elo- 
quent argument but what it revealed is that my good friend 
Mr. Littleton and those of the same social and economic school 
with him have gone to the point where they already consider 
the fundamental law of this land, the constitution of this coun- 
try, with its bill of rights and Declaration of Independence as 
traitorous. They are ashamed of it; they discard it. Aye, 
they don’t have the courage to repeat it all. Mr. Littleton on 
that occasion read from the Declaration of Independence and 
he read a portion of it and I shall repeat to you. He said, 
quoting the Declaration of Independence, ‘‘We hold these 
truths to be self-evident, that all men are created equal and 
endowed by their Creator with certain inalienable rights among 
which are life, liberty and the pursuit of happiness; that to 
secure these rights governments are instituted amongst men 
deriving their just powers from the consent of the governed.” 
And he stopped right here and stopped dead because he did not 
dare to read what follows, and what follows is: “Whenever 
any form of government becomes destructive of these ends it 
is the right of the people to alter or to abolish it and to institute 
a new government, laying its foundations on such principles 
and organizing its powers in such form as to them shall seem 
most likely to effect the safety and happiness,”—well, gentle- 
men, we are here to remind you that this eloquent sentence 
is a legitimate and organic part of our Independence just as 
well as the part read by Mr. Littleton and we say to you that 
we believe, sincerely believe, that the present form of our 
industrial system, our industrial regime, has become destruc- 
tive of the very ends proclaimed as inalienable rights in our Dec- 
laration of Independence; that life, liberty, and the true pur- 
suit of true happiness have become impossible today under the 
prevailing and unequitable and iniquitous, economic system and 
we say that we have the right and that we have the duty to de- 
mand that this system, this pernicious system, be altered; that 
it be abolished, and that the people of the United States form 
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a new industrial system, basing it upon such rights, upon such 
conceptions, as to them, the people of the United States, not 
Mr. Littleton, not counsel for the other side, not even you 
gentlemen of the Committee or members of the. Assembly, 
deem proper, but the people as the people, the people as a 
whole, deem proper. 

That is all to the first point or charge against us, that we are 
a revolutionary party. 

The Chairman. We want to suspend for 15 minutes. 

Mr. Hillquit. I will be very thankful. 


& 
AFTER RECESS 


Mr. Hillquit. The first charge, Mr. Chairman, to which I 
addressed myself before the last adjournment—the charge that 
the Socialist party is a revolutionary organization—acquires 
real significance and legal importance only in connection with 
the second charge, namely, that the Socialist party seeks to 
attain its ends by means of violence; and I take it that this 
Committee will proceed upon the theory that 1f we advocate a 
change, no matter how radical; if we advocate it by peaceful, 
constitutional and lawful means, we are within our rights. If 
we advocate it by means of violence, by illegal and unlawful 
means, then, of course, we become lawbreakers. The charge 
that the Socialist party advocates a violent change is contained 
in the resolutions of the Assembly and in the added supple- 
‘mentary charges in the following form: 

First, that the Moscow Internationale is pledged to the forci- 
ble and violent overthrow of all organized governments ex- 
isting. 

Second, that the Socialist party has endorsed the principles 
of the Moscow Internationale. Therefore, by inference also the 
policy of overthrowing all forms of government by violence, 
and by the second inference also overthrowing the government 
of the United States by violence. 

In the Chairman’s statement this is somewhat amplified by 
the charge that the Socialist party strives to foment unrest and 
to bring into complete force violence and direct action of the 
masses. In the course of the testimony the general strike has 
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been added as one of such charges. ‘Then, also one portion, 
or paragraph, of the St. Louis Resolution was read into the 
evidence in support of this charge, the portion reading: 
“The only struggle which would justify taking up arms is the 
class struggle against economic exploitation and political op- 
pression.” 

Now, the testimony on both sides has been pretty clear on 
the subject. The prosecution has sought to establish this 
point principally by inferences. I think I shall not be con- 
tradicted if I say that they have not read a single official party 
declaration or any other authoritative Socialist statement ad- 
vocating violence as a means of attaining the social ends. It 
has been more a matter of innuendo and inference from cer- 
tain scattered utterances here and there as against all the 
testimony of all Socialist witnesses, which has been perfectly 
clear and consistent. I shall say to you now, gentlemen, that 
there was not on this point, nor on any other point, a desire 
on the part of the Socialist spokesmen to cover up or conceal 
anything in their program—they have been perfectly frank—to 
conceal or to cover up any part of the Socialist program would 
act directly against the Socialist interests and the entire ex- 
istence and. aims of the Socialist movement. 

Ours is a movement of propaganda. We are a minority par- 
ty. Our object and ideal is to convert the majority of the peo- 
ple to our views. Consequently, we are forced to advocate our 
views. ‘Io hold certain views and conceal them would be 
diametrically opposed to the methods and purposes of the 
Socialist party. If we had assumed that anything in our pro- 
gram is such that we cannot stand for it publicly, what object 
‘would there be having it in our program as a part of propa- 
ganda? I don’t know whether I make myself clear. As a 

_ political party, we are not paid or hired to stand for certain 
things. We stand for the things which we believe to be true, 
and for the things that we stand we always make public propa- 
ganda. ¢ 

In other words, we are never in a position to deny any part 
of our program. On the question of violence, in connection 
with the Socialist transformation, or revolution, in our method 
of propaganda, we have made it perfectly clear that we wish 
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to introduce a radical, economic and industrial change. A 
change of this kind cannot be introduced by conspiracy. It 
cannot be introduced by acts of daring or violence of the mi- 
nority. Why? Because it means a process primarily of social 
or economic evolution. If it is a question of an old time revo- 
lution, having for its aim the deposing of one sovereign and 
electing or appointing another sovereign; or even for that 
matter, deposing a dynasty and proclaiming a republic, perhaps 
a few conspirators may undertake the task and get away with 
it; but to transform the economic basis of our society; to 
turn over all the principal industries of the country and to 
organize the whole working community as a public instrumen- 
tality for the operation and management of such industry, how 
can that conceivably be accomplished by conspiracy or by vio- 
lence? 

We Socialists, as strong believers in social evolution have 
always been the first to decry and ridicule the romantic notions 
of changing the fundamental forms of society, the economic 
basis of society, by any acts of violence or by any conspiracy ; 
and as it has been brought out in this testimony, in the very 
early days of the Socialist movement—in the days of the First 
Internationale, this was the bone of contention between the 
Marxian Socialists on the one side, and the Buchanan Anarch- 
ists on the other side. Our position is a simple one; we say 
we are striving for the industrial transformation of society 
and the political changes which, of necessity, must logically ac- 
company them. 

When we say “we,” we mean the Socialists of all the world. 
Now, of course, there are cases where there is no way except 
the way of violence for political changes. For instance, mon- 
archies in which there are no parliamentary systems of repre- 
sentation, no ballot boxes to introduce innovations in govern- 
mental systems. Say, Russia, under the Czar, even before the 
days of the Duma. What kind of change could the people of 
Russia accomplish politically, economically, or otherwise, ex- 
cept by overthrowing the Czar, and they could not vote the 
Czar out of office because they couldn’t vote. They could 
throw him out only physically. In an instance of this kind, 
of course, whether we say it, whether we don’t say it, every- 
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body of any political sense knows that really there is no medi- 
um of popular expression; where there is nothing but a system 
,of repression, violence will change that system. Let me give 
you another example. There was our own revolution. What 
was the situation there? The majority of the people of the 
Colonies wanted certain changes, at first not even independ- 
ence; later independence from England. Could they accom- 
plish it peacefully? No. Why not? Because they had no 
vote. They could not determine their own destiny. ‘They were 
a subject colony. Their policies and their life were directed 
from England. Consequently they could only emancipate 
themselves by a physical act, by simply saying “we shall no 
longer be your subjects,” and walking away and taking the 
consequence of a war. It was not by political methods because 
political methods did not exist. But where there is a machin- 
ery for righting of grievances, for changing of governmental 
‘forms, why we Socialists say that that is the method which 
we adopt. That is the part of our program. At the same time 
we cannot blind ourselves to history. At the same time we 
cannot be blind to the fact that in actual practice revolutions, 
changes,—fundamental, governmental and economic changes, 
have been accompanied by violence. We say that in most cases 
the violence has come not from the victorious majority but 
from the defeated minority. In most cases it has been forced 
upon the majority, I might say practically in all cases, and we 
have cited a number of cases to you. Now, we say the Social- 
ist party is not the party of non-resistance and we say further, 
the hypothesis having been placed to us, that if a majority of 
the people of this country were to vote for a Socialist change 
in the reform of government and the capitalist minority were 
to attempt force to prevent them from coming into their lawful 
inheritance, we would repel or advise repelling such force by 
force. Did you expect a different answer? Would any Ameri- 
can make a different answer? No. And that is all there is to 
the theory of violence in the Socialist movement, notwithstand- 
ing all these disjointed fragmentary statements that sometimes 
are made falsely, sometimes in the course of an impromptu 
speech, and sometimes perhaps in an ill-considered article. I 
say as against the definite position of the Socialist party there 
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is absolutely nothing as definite, as concrete, as conclusive to 
overcome it. In order to clinch this argument, gentlemen, I 
want to read to you a few very brief passages from a little 
booklet which is in evidence here of mine, “Socialism Summed 
Up,” not because I want to quote myself as an authority, but 
because I want you to bear this in mind, gentlemen: this book 
was written before these Assemblymen were suspended, before 
we had any idea of ever being called before any bar to defend 
the political tenets of the Socialist party. It is written both for 
the purpose of making converts and, of course, you do not 
make any converts unless you place your actual proposition 
before them; and also for the purpose of enlightenment of 
our own party members. 

It has been officially published by the national office of the 
Socialist party. It has been circulated in many, many thou- 
sands-all over the country. This, having been written at such 
a time, points out surely and clearly the true position of the 
Socialist party. On that subject, and you will not misunder- 
stand it when I read it to you—it is as follows: “The introduc- 
tion of the Socialist regime depends on two main conditions. 
First, the economic situation of the country must be ripe for 
the change.” Bear that in mind, gentlemen. We do not claim 
that we can go to Japan to-day and organize a Socialist party, or 
a Socialist movement, or go to Zululand, because economic 
conditions are not ripe for it. We do not maintain that we can 
introduce a Socialist regime before the economic condition of 
the country is ripe for it, and we must wait for such point to: 
be reached. 

“Second, the people of the country must be ready for it. 
The people of the country, not a small minority party, not a 
group, but the people of the country.” 

The first condition takes care of itself. The test of the So- 
cialist movement is to bring about the second condition, .and 
it is this aim which determines the methods and practical pro- 
gram of the movement, whether the Socialist order is to be 
ushered in by revolutionary decree or by a series of legislative 
enactments or executive proclamation, bearing in mind, of 
course, the conditions in the different countries. It can be es- 
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tablished and maintained only by the people in control of the 
country. 

In other words, Socialism, like any other national political 
program, can be realized only when its adherents, sympathizers 
and supporters are numerous enough to wrest the machinery 
of government from their opponents, and to use it for the real- 
ization of their program. 

Does that look like a conspiracy to overpower the government 
of the United States and overthrow it by force and violence? 
But to make it still clearer: modern Socialists do not expect 
the social order to be introduced by one sudden and great 
cataclysm, nor do they expect it to be established by despera- 
tion and starvation. The Socialists expect that a cooperative 
commonwealth will be built by a disciplined working class, 
thoroughly organized, well-trained and fully qualified to as- 
sume the reins of government and the management of the in- 
dustries. Next to the education of the workers in the philos- 
ophy of Socialism, the prime task of the Socialist movement 
is, therefore, the political and economic organization. ‘The 
Socialist movement of each country presents itself primarily 
as a political party. 

And again: the objective point of the Socialist attack is the 
capitalist system, not the individual capitalist. The struggles 
of the movement represent the organized efforts of the entire 
working class, not the daring of the individual leaders or he- 
roes. ‘The intellectual life of the working class is determined 
by the training of men and women constituting that class, and 
not by the more advanced conditions of a small group of it. A 
country may be educated, led and transformed into Socialism ; 
but it cannot be driven, lured or bulldozed into it. The So- 
cialist’s conception of the world process is evolutionary, not 
cataclysmic. Socialism has come to build, not to destroy. This 
is the accepted position of the modern Socialist movement. 

Now, gentlemen, I want to say that if, in print and publicly, 
I refer to this position as the accepted position of the modern 
Socialist movement, it certainly was the accepted position of the 
modern Socialist movement, for I could not afford in the face 
of the opposite, otherwise to write that sentence. The accepted 
position, then, of the modern Socialist movement is however, 
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not to be taken as an assurance, or prediction, that a Socialist 
victory will in all cases—that means in all countries—come 
about by orderly and peaceful methods, and will not be accom- 
panied by violence. It may well happen that the classes in 
power here or there—that means in one country or another— 
will refuse to yield the control of the government to the work- 
ing class even after a legitimate political victory. In that case 
a violent conflict will necessarily result, as it did under some- 
what similar circumstances in 1861; but such spectacular and 
sanguinary outbreaks which sometimes accompany radical eco- 
nomic and political changes are purely incidental. They do 
not make the Social transformation. Thus in England the rev- 
olution which transferred the actual control of the country 
from the nobility to the capitalists was accompanied by grad- 
ual and peaceful stages, without violence or bloodshed. In 
France the same process culminated in the ferocious fights in 
the great revolution of 1870-9; but who will say that the tran- 
sition in England was less thorough and radical than in France? 
As a matter of fact, street fights do not make a social revo- 
lution any more than fire-crackers make the Fourth of July. 
Now then, gentlemen, I think our position on the subject could 
not be made clearer than it has been made. Another point was 
tacked onto this proposition, namely, that we advocafe mass 
action and the general strike, and I shall say very few words 
on that subject. Mass action or mass petition occurs quite 
frequently in our phraseology. What we mean by it, gentle- 
men, is the opposite of what you impute to us. We distinguish 
between mass action and individual action. Mass action is or- 
ganized action of the people. Political action is mass action. 
Organized strikes are mass action. Individual attempts, in- 
dividual assassinations, individual attacks, individual. acts. of 
sabotage are not mass action, and we deprecate them. ~The 
mass action we have in view is the legal organized action of 
large masses in the community. And as to general strikes let 
me state our position: as a matter of history, the Socialist par- 
ty of the United States, together with the greater number of 
Socialist organizations in the world, has always consistently re- 
jected the idea of a general strike for political purposes; and 
our argument has always been this: that if we have a number 
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of workers in a parliamentary country, determined to the point 
of striking for a political reform, it is strong enough and nu- 
merous enough to cast its votes for such reform and the strike 
becomes unnecessary. Either the working class go to the limit 
in such demand, if it is right, and if it is right, we do not need 
the general strike; or, if it is not right, there will be no ef- 
fective general strike. 

The first and only endorsement BF the general strike method 
by the Socialist party in the United States is contained in that 
proclamation in connection, I believe, with the U-boat warfare 
which has been read here several times. At that time under 
special pressure the Socialist party declared its opposition to 
the war not yet declared to be so strong as to sanction even a 
general strike for its prevention. Now, gentlemen, we main- 
tain that a resolution of this kind, whatever view you may 
have on its political wisdom, was perfectly legal, that we had 
a right to adopt such a resolution,—and I shall say more re- 
gardless of the attitude of the Socialist party on general strikes 
for political purposes,—I will say that the workers of this 
country have such right, and that it is well that they should 
at least hold it in abeyance,as a possible instrument in some 
cases, in very exceptional emergencies. When Mr. Lee was 
here on the witness stand he was questioned very closely, very 
adroitly by Mr. Conboy,—“Under what circumstances would 
you admit the necessity or propriety of a general strike?” Mr. 
Lee gave some instances. I will say that the general strike is 
very often used, has been used abroad for the purposes of en- 
forcing parliamentary action or political action, and-I can well 
imagine such concrete instances now. Let me give you this 
hypothetical instance. A labor party is now being formed at 
least in some parts of the country. Suppose the workingmen 
- of any state get together and say, “We want to form a party 
of our own; we are not satisfied with the way these represen- 
tativés of the old parties are legislating on labor matters. We 
want our own representatives to come into legislative bodies 
and to voice our demands, our aspirations, our sentiments. We 
want them to speak for us by our mandate.” And suppose an 
election is held and being confronted with all sorts of election 
frauds of the most brutal manner, they still manage to elect 
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a few of their representatives, and those representatives come 
to the legislative body and their working ‘constituency is wait- 
ing and Aine hoping that there at last their own direct 
representatives will speak for them in the halls of the Legis- 
lature, and suppose a big capitalist in the same Legislature 
thereupon gets up and tells them, “Look here, gentlemen, I 
don’t approve of your program, of your principles, of your 
platform. Get out of my Legislature.” I say this would be 
eminently a case where the workers would be justified in de- 
claring a general strike until such time as their constitutional 
rights are actually accorded to them. 

I should not be surprised, if there ever should arise a con- 
dition of this kind on a large scale, if that very thing should 
happen. We do not apologize for it. We have a right to safe- 
guard the political rights of our constituents, and of the people, 
by every legal means without exception, and the general strike 
for such purpose is one of such legal methods. 

It has been recognized in every country, in every civilized 
modern country. I hope personally, the Socialist party hopes, 
that the occasion may never arise where it shall be necessary 
to be resorted to in this country, but if it should, the workers 
have a full and perfect right to use it for the protection of their 
interest. 

The next point made against us is somewhat analogous to 
this. It is this big point, that the Socialist party is really a 
political party only in appearance, but that as a matter of fact 
it does not believe in politics; that its politics are only a blind 
and camouflage. ‘This charge is contained in the Chairman’s 
statement, namely, that the nomination and election serve only 
to disguise and cover up the true intent and purpose to over- 
throw the government peaceably or forcibly; also in the very 
eloquent statement of Mr. Littleton that we are masquerading . 
as a Socialist party: and finally, in a few statements from 
our platforms and declarations such, for instance, as that meas- 
ures advocated by us are merely preliminary to the realization 
of our whole program, or that our politics are only a means to 
an end. 

Now, gentlemen, it requires a great legal acumen to construe 
upon the basis of this statement a theory that we really are not 
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a political party. Is there a political party anywhere in the 
world, a true political party in its prime and vigor that does 
not consider politics as a mere means to the end? Every po- 
litical party is supposed to have a platform. Its end is the 
realization of this platform. ‘The means are politics, office, 
control of government. It is only when a political party de- 
generates into an office and patronage-holding concern that 
politics become an end to themselves. It is only then, and not 
otherwise. When the Republican party was organized first 
it had a great mission to perform, no doubt, and politics was 
the means to the performance of that mission, to the attain- 
ment of that end; and we Socialists tell you, of course, we are 
not in politics for the purpose of giving Claessens, Waldman, 
Solomon, deWitt and Orr an office at the remunerative salaries 
of $1,500 a year. We are not in politics for subsistence,—de- 
cidedly not. To us politics is only the means to the end; and 
the end is the introduction of the Socialist system of society 
which I have advocated before. 

I should go a little further, gentlemen, I should say this: 
that the charge so made is frivolous. The mere fact that these 
five men, members of the Socialist party, elected on the So- 
cialist ticket, come here seeking office, is absolute and uncon- 
trovertible truth of the fact that the Socialist party is a po- 
litical party. Groups and movements that do not believe in 
politics as a social instrument of improvement, do not engage 
in politics. You never found an anarchist group nominating 
for public office or voting for public office, or sending repre- 
sentatives to legislatures, or other public office. The Socialist 
party, which adopts a political platform, nominates candidates, 
votes for them, sends them here, certainly is a political party. 

I was a little amused when we had Mr. Waldman on the 
stand here, and he described the methods of the Socialist dele- 
gation in this Assembly. How they came together and first 
took up their political platform in order to ascertain the pledges 
or promises upon which they had been elected, and then said 
“Tt now becomes our duty in pursuit of our pre-election prom- 
ises to the electorate to attempt to enact legislation along these 
lines,” and then divided themselves and assigned ‘different tasks 
to each one, and each of them spent days, and sometimes weeks, 
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in studying the subject; then introduced bills and followed 
them up and tried to get them out of the committee, and 
tried to get them on the floor of this House. I was asking my- 
self in the face of these uncontroverted facts, is it really the 
charge that they are not enough in politics which worries our 
opponents, or is it perhaps the opposite? 

Are they perhaps too much in earnest about their politics 
for the health and comfort of their opponents? I could not in 
any way consistently see-the charge of the politics being a 
sort of camouflage. If an Assemblyman of the, Socialist party 
came here not to introduce a bill but a bomb; if an Assembly- 
man of the Socialist party came here not to debate, but to 
shoot; if he came here to commit acts of violence instead of 
legislating; if there had been any such record on their part 
I could conceive of the justice of such a charge; but the very 
record of these men proves that they and the party take their 
tasks seriously, that they are a Socialist party, and again, I 
shall read you, very briefly, a quotation from the same booklet 
to define our position on politics. It is this: 

“In the Socialist conception, politics is only a means to the 
end. Temporary and local political power is valuable mainly 
as affording an opportunity for economic reform and the final 
national political victory of the workers will be of vital im- 
portance only as a necessary preliminary to the introduction of 
a system of collective and cooperative industries. A general 
political victory of the workers would be bare enough in re- 
sults if the workers were not at the same time prepared to take 
over the management of the industries. The Socialists, there- 
fore, seek to train the workers in economic no less than political 
self-government. It is for this reason that the movement ev- 
erywhere seeks alliance with economic organization of labor, 
of trade unions and the co-operative societies.” ‘ 

In all fairness and kindness towards our opposing political 
parties, the Republican and Democratic, I want to say that in 
the Socialist program and in the Socialist activities, politics 
holds a much higher, loftier and nobler place than in the con- 
ceptions and tactics of the old parties. Just because we con- 
sider politics as a means to an end, just because we consider 
politics as an instrument of social betterment, just because we 


MORRIS HILLQUIT 863 


consider politics an educational process and not merely an of- 
fice hunting or spoil dividing process, not merely a pedestal for 
personal elevation; for that reason, I say, we, the Socialists, 
are primarily, genuinely and properly a political party and more 
so than the other parties. 

And then again in order to vary the charges somewhat, comes 
the next charge, namely, that the Socialist party is too much 
of a political party. You say in the former charge our politics 
have been a camouflage, that we were not a political party at 
all, and in the next charge you say that the Socialist party is 
too much of a political party, that it dictates the policies and 
actions of its members elected to public office. The consistency 
of the two charges is not very obvious to me, but they exist 
and we shall discuss the second now,—that the Socialist party 
unduly controls public officials elected on its ticket, is based 
upon several pieces of evidence before you. One is the pledge, 
or so-called pledge, which every Socialist in becoming a mem- 
ber of the party, takes, namely, to be guided by the Consti- 
tution and platform of that party in all his political actions. 
The second is contained in the State Constitution, and is to 
the effect that a member of the party may be expelled or sus- 
pended if he does not comply with the directions given to him 
by the dues-paying membership of the party. The third is the 
provision in the same State constitution that every candidate 
of the Socialist party for public office should sign an advance 
resignation. I must confess I cannot clearly see the force of 
these objections or the contentions based upon them. The 
promise to be governed in political policies by direction of a 
political party is not an improper promise, not prohibited by 
law, statute or constitution anywhere. 

There is a very distinct prohibition against making promises 
of any things of value or any other kind of pledges in consid- 
eration of securing the vote of the voters. That is all. There 
is no other prohibition. And it seems to me we have drifted 
into a very peculiar line of reasoning in this connection. In 
the first place, as,it appears from the record, the Socialist par- 
ty representatives are probably more unhampered than those 
of any other party. ‘The fact of the matter is, first, that 
advance resignations are not as ‘a rule required of candidates 
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of the Socialist party. Only two instances have been men- 
tioned, one, that of Mayor Lunn, who admitted that it applied 
only to his first term and not to his second term, and the term 
in which he ran, I believe, on the Socialist ticket; and then 
Mr. Collins referred to some occasion in some town in Ohio, 
of which nobody knows and which could not be verified. But 
the uniform testimony of our National Secretary, our Secretary 
in New York, the elected officials themselves, all given solemn- 
ly under oath, is that in no instance within years and years 
has the practice been followed. 

Now, gentlemen, we have introduced that evidence because 
I wanted the fact established; but it is not important. Sup- 
pose such resignations had been signed by candidates for of- 
fice on the Socialist party ticket. As it happened, they would 
have had no quarrel because, of course, everyone could with- 
draw his own resignation before it was acted upon. You all 
know that. But even if it had a binding force, it would have 
meant only one thing, and that is that a candidate elected on a 
Socialist party ticket agrees to carry out the platform and 
pledged promises of the Socialist party or quit the Socialist 
party, be fired out of it, if he does not comply with it. 

I want to call your attention, Mr. Chairman and gentlemen, 
to one phase of it: all through the proceedings there have 
been eloquent speeches about the oath that the Socialist party 
members take to their organization and to their Internationale 
against the constitutional oath. ‘There is not any oath being 
taken, nor has there been, by any member of the Socialist par- 
ty in any way. They merely subscribe, in their application, to 
the ordinary, natural—even implied—obligation to live up to | 
the Constitution and principles of the party while they are 
members of the party; and if they do not, they are thrown out. 
What concern is that of yours? Every party, every organiza- 
tion, has a right to say they will tolerate you as a member only 
as long as you comply with their constitution, and that has noth- 
ing to do with you, if they are fired out of the party or not. 
‘But the fact of the matter is that this obligation cannot be 
weighed against the only oath they have taken, the constitutional 
oath of office, when they came to the door of this Assembly. 
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There has been very little direction of the Socialist party, it 
appears, in all the existence of these Socialist members in the 
Assembly. ‘There was only one occasion, the question of pro- 
hibition, voting upon the constitutional amendment; and it 
appears there a conference was held between the Assembly- 
men and party representatives, and an agreement was reach- 
ed that they should advocate submitting the question to refer- 
endum. They announced it before the decision was reached; 
but that is the only instance of interfering with their activities ; 
and Mr. Lunn, who was not a friendly witness, testified to the 
fact that never in his experience, and even in his quarrels, has 
the Socialist party attempted to interfere with his administra- 
tive acts for corrupt or improper motives, or motives of 
material gain. In all cases it was a question of maintaining 
party principles; of living up-to party promises and party 
pledges, which the Socialist party has a right to do. 

You know, gentlemen, there is a story about the Roman 
augurs. ‘he Roman augurs used to tell fortunes from the en- 
trails of animals, and the people believed in them; but there 
was the historic and proverbial wink which they used to give 
each other when meeting each other. They knew each other. 
And when you gentlemen of the Republican and Democratic 
parties charge us—the Socialists—with permitting too much 
party interference in the performance of our public duty, we 
feel like winking at you off the record, because where do we 
come in with party interference? Everything charged against 
us applies absolutely to the Republican and Democratic parties. 

Do you remember we had recently informal conventions of 
both parties, and each of them recommended certain persons 
for office, delegates to the national convention, for their ac- 
commodation.. That was all. But you can imagine that it will 
go with the party and with the voters just the same. 

I have heard before of such expressions as a party leader, or, 
vulgarly, the party boss, who represents the party and stands 
between the party and the elected public officials. Perhaps it 
does not exist. Perhaps it is only a myth; but when your term 
of office expires, gentlemen, and you want a renomination, try 
to find out whether you will go to the electorate as a whole to 
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get that nomination or perhaps pay, first, a little friendly call 
to the political party leader, or party boss. 

In this very House, as in every other House, you recognize 
the existence of political parties and their right to control the 
actions of their representatives. What is your majority leader? 
—what is your minority leader?—other than instruments of 
the respective parties to influence and control the conduct of 
their representatives, and inasmuch as such control is not for 
corrupt purposes, but for legitimate political purposes, or the 
purpose of securing party unity in action, it is perfectly legiti- 
mate and we recognize it. 

What are your caucuses, caucuses of the Repabliens Party, 
caucuses of the Democratic Party, announced from the floor 
here? What else is it but another instrumentality for bringing 
about uniformity of action among the members of the respec- 
tive parties on the floor of this House or any other legislative 
body. Why, gentlemen, this proceeding alone—this proceeding 
in which we are charged with unduly controlling our represen- 
tatives in the Assembly—is an eloquent testimonial about the 
control by the old parties of their members. 

Here we read in the record that the Assembly came together 
the first time. A resolution of unusual importance is suddenly 
sprung upon the members. They are not prepared for it. We 
have heard the testimony, public testimony of Assemblyman 
after Assemblyman, that they knew nothing about it, that they 
were absolutely unprepared for it, that they could not in con- 
science vote for it. But the resolution is introduced by the 
majority leader. Every Republican votes for it. The minority 
leader is called upon to vote. He votes for it. Every Dem- 
ocrat, with two exceptions, follows. The next day they wake 
up—some of them do—and say, “What have we done?”. But 
what is this? Is it anything more than a demonstration of the 
power of political parties and their control of the action of the 
representatives on the floor of this convention? We don’t say 
that by way of indictment or charge, but we say that to remind 
you gentlemen that this question of political control by a party 
of its elected officials, is not a peculiar indictment against the 
Socialist party. And now, since we are all politicians, I will 
say a few words to ease our conscience, and I will say this: 
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That this question of political parties interfering with the con- 
duct of the representative officials is not one based on law or 
morals, but on old, outworn prejudices. There was a time 
when political parties were anathema in this country, and in 
every other country of parliamentary representation. You 
will all remember Washington’s Farewell Address, and his 
warning against political cliques and political parties, parties 
and groups. 

At the time when the country consisted of a few million in- 
habitants, when the conditions were equal, practically, in every 
way, there was no occasion, no need for political parties. 

The constitution does not provide for, does not recognize, the 
existence of political parties, but as times grew on, as the pop- 
ulation grew, as class distinctions sprang up, as economic in- 
terests were diversified and all other interests likewise, political 
parties became an absolute necessity, a supplement to our con- 
stitutional structure without which the Republic cannot sur- 
vive. And it was only within the last forty years, or there- 
abouts, that the law began to recognize it, to legalize existing 
political parties, to accord them certain rights, and to subject 
them to general supervision, and political parties to-day are the 
bulwark of democracy and the control by political parties of 
‘their elected officials is the most democratic, the most honest 
feature in our political life. , 

Why? Because the ordinary voter to-day cannot rely upon 
the individual merits of any candidate. You take a city like 
New York, where six million persons, or at any rate, a million 
and a half voters, choose their mayor. How many men know 
him personally? They are called upon in every national elec- 
tion to vote for twenty or thirty different candidates. How 
many of us can know any of them? How many of the ordi- 
nary folks know even to-day their representatives in the State 
Senate, in Congress, and so on? Very, very few, you will 
find; very few, it has been found, on a number of occasions. 
The individual is unreliable. He may change his views, his 
‘policies; he may be influenced in some noxious direction; he 
may fall sick; he may be affected mentally, but the party is 
a permanent factor appearing before the electorate year after 
year. Like a corporation, it has perpetual existence. The 
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party as such by adopting a platform expresses the views of 
a certain group of the electorate. The party not only expresses 
its views by adopting its platform, but makes definite pledges, 
definite promises to the electorate, and the enlightened voter 
knows, or ought to know, that the Republican party stands for 
this and this policy; the Democratic party for the other; the 
Socialist for the other. We will vote in office the party that 
represents our views, our interests, and we charge the party 
with responsibility to make good their election pledges and 
promises as expressed in their platform, and if they don’t they 
will have to meet us the next time, and we will get square on 
it, and if one of their representatives does not and the party 
does not discipline him but tolerates him, we will know where 
to meet the party. 

The party is the political framework of our modern institu- 
tions. The elected representatives are nothing but agents of 
these parties, spokesmen for these parties. Who cares whether 
Mr. so and so, or Mr. so and so sits in a seat in this Assembly ? 
‘How many of these Assemblymen or any other members of 
any other legislative body are known to have been chosen for 
their political merits? Very, very few. \ 

And we say we recognize the fact fully and frankly, and we 
recognize it as a proper fact, and we say the Socialist party 
above all other parties insists upon the right and the duty of 
the party as such, the party as a party, to see to it that its 
representatives live up to the pledges, to the promises, to the 
representations which we make in elections. 

And if any one of our representatives, chosen on our plat- 
form, receiving the votes of the electorate, on the face of that 
platform should turn untrue to these pledges and promises 
because, forsooth, he has changed his mind, or his individual 
conscience does not agree with them, we tell to him decidedly, 
get out of the Socialist party, and to go where your position 
places you. The Socialist party, as such, stands for definite 
principles. The. Socialist party appeals to the electorate on 
a definite platform. The Socialist party guarantees, by im- 
plication, the performance, the honest performance, of its 
platforms, 
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We shall see to it that our representatives live up to the prin- 
ciples of political honesty, or if they are not, they are to be 
separated from our party as quickly as possible. 

I think the most telling point, at any rate the one that was 
emphasized more than any other, is the charge that the Social- 
ist party is unpatriotic and disloyal. This charge is based up- 
on various utterances contained in the St. Louis resolution 
which, I have no doubt, my friends on the other side will read 
and read to you again in their summing up. It is that the 
Socialist party has denounced the war as criminal; that it 
urged its members to refrain from taking part in any way, and 
it affirmatively, urged them to refuse to engage even in the 
production of munitions of war and other necessaries used in 
the prosecution of the said war. And then the expression as 
to the snare and delusion of so-called defensive warfare, and 
the false doctrine of national patriotism. The one serious 
charge in it—the charge that we urged party members to re- 
fuse to engage in the production of munitions of war and oth- 
er necessaries used in the prosecution of war has never been 
sustained by any testimony. It. was challenged by Mr. Sted- 
man in his opening. He said if they can prove, we will admit 
that a serious charge, at least, has been established against us. 
We maintain that there has been no proof of any kind on the 
subject. What has been proved, gentlemen, and what un- 
doubtedly has been the fact, is this: That the Socialist party 
has consistently, emphatically and at all times opposed the 
war; that it has been opposed to the entrance of the United 
States into the war, and that when the United States entered 
the war it has been in favor of a speedy cessation of hostili- 
ties, of a speedy peace. It has still been opposed to the war 
as such. 

We claim, I think we proved, and we shall revert to it again, 
that with all that, we at all times recognize that war is on; 
that war has been declared; that it has been legally declared, 
and that we submitted and complied with all the concrete en- 
actments of war legislation in every respect. We did not sur- 
render our opinion—our sincere belief that the war was wrong, 
a monstrous wrong, and that every day of its continuance en- 
tailed unnecessary misery and privations upon our people. 
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We voiced those sentiments. We voiced them because we 
maintained, and maintain, Mr. Chairman, that there isn’t an 
act of the Legislature, that there isn’t an act of the highest 
degree of legislative measures, such even as a constitutional 
enactment or amendment, which intends to silence the tongues 
and stifle the thought of the people, to which the people must 
bow, not merely in the sense of practical submission, but in 
the sense of intellectual and moral submission against their 
open convictions. We say that it was never intended that this 
doctrine should ever be preached in this country, It was nev- 
er intended upon the declaration of war or any other great 
national emergency; that all thoughts of these great people in 
this great Republic should stop; all democratic institutions 
should come to an end, and the destiny of 110,000,000 persons 
should be placed in the hands of one individual, no matter 
how exalted. It is not a democracy. It is the worst form of 
autocracy. We proceeded upon the assumption that it is not 
only the right, but the duty of every citizen in a democracy 
like ours at all times, and in connection with all measures, to 
use his best judgment, and .if he honestly, conscientiously 
thought that a measure enacted was pernicious or against the 
interest of his country, of his fellowmen, that it was his right 
and his duty to do all in his power to have it righted, to have 
it changed, to have it repealed, to have it undone; and we 
had ample authority in all the precedents in this country for 
that general theory, that the greater the crisis the greater the 
duty, that the greater the danger of expressing a position, 
the higher the call of duty to brave that danger. It is the ar- 
rant political coward only who supinely submits to what he 
in good faith considers a crime. I again want to make it per- 
fectly clear that does not conflict at all with the other as well 
as the established proposition that in a land of laws, the mi- 
nority must always practically submit to the concrete enact- 
ments of the majority without necessarily approving of it; 
without necessarily ceasing to advocate its repeal. 

Now, I say we had abundant authority in this country to 
hold this position. In fact, this was the American position; 
the position advanced against us now is a novel, un-American 
proposition. And, to support this, I shall read a very few 
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quotations from what my friend, Mr. Roe, submitted here in 
support of this contention. In connection with the War of 
1812, Mr. Daniel Patten, representative of Virginia, said in 
1813: “It is said that war having been declared, all consid- 
erations as to its policy or justice are out of the question, and 
it is required of us as an imperious duty, to unite on the meas- 
ures which may be proposed by them (that is, the Govern- 
ment), for its prosecution, and we are promised a speedy, 
honorable and successful issue. Do gentlemen require of us 
to act against our convictions? Do they ask that we should 
follow with reluctant step in the career which we believe will 
end in ruin? Or do they suppose that while on the simplest 
subject an honest diversity of sentiment exists, in these com- 
plicated and all-important ones, our minds are cast in the 
same mold? Uniformity of action is only desirable when 
there is uniformity of sentiment, and that we must suppose 
will only exist where the mind is enchained by the fear which 
despotic power inspires. But it has been said that obedience 
to the will of the majority is the first principle of representa- 
tive government, and enjoins what gentlemen require. Obedi- 
ence to all constitutional acts is a higher and commanding duty 
on the part of the minority of the people, and all factious op- 
position is highly criminal; but this does not prevent any one 
in this house, or in the nation to use every effort to arrest the 
progress of evil, or to effect a bill of measures in relation to 
the public interests. -And how can this be done, unless there 
is a full liberty to think and to speak and to act as our conyic- 
tions shall dictate? If this be denied then there is an end to 
free government. A majority can never be corrupt. They 
are irresponsible and despotic. They may prepare the yoke 
when they please and we must submit in silence.” 

And with reference to the Mexican war let me just read a 
few quotations from Sumner on the Mexican war. While it 
was in progress he said: “The Mexican war is an enormity 
born of slavery, base in object, atrocious in beginning, immor- 
al in all its influences, vainly prodigal of treasure and life. 
It is a war of infamy which must blacken the pages of our his- 
tory.” ‘That was said during the existence and continuation 
of the war, and how does that compare with our mild state- 
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ment that this was a capitalist war, having its origin in com- 
mercial rivalry and leading only to the gain of profiteers? 

It is mild in comparison with it; and the proposition was 
stated still more clearly by Mr. Charles H. Hudson, of Massa- 
chusetts, who said: “Has it come to this, Mr. Chairman, that 
a President can arrogate to himself the war-making power, 
can trample the Constitution under foot, and wantonly involve 
the nation in war, and the people must submit to this atrocity 
and justify him in his course or be branded as traitors to their 
country? Why, sir, if this doctrine prevails, the more cor- 
rupt the administration is, if it has the power or the daring 
to involve this nation in a war without cause, the greater is 
its impunity, for the moment it has succeeded in committing 
that outrage every mouth must be closed and everyone must 
bow in submission. A doctrine more corrupt was never ad- 
vanced; a sentiment more dastardly was never advocated in 
a deliberative assembly. Gentlemen who profess to be peculiar 
friends of popular rights may advance doctrines of this char- 
acter and they may be in perfect accordance with their views 
and feelings and in conformity with their democracy; but I 
have too much of the spirit which characterized our fathers 
to submit to dictation from any source whatsoever, whether it 
be foreign monarch or an American President. 

“T believe, Mr. Chairman, the first principal declaration 
in the message of the President—that the war exists by the 
act of Mexico and that we have taken all honorable means 
to prevent it—to be an untruth.” I could read any number of 
similar statements. I shall refrain. I shall notice only one 
thing, and that is that the accepted American policy up to this 
war, as stated by the two characteristic authorities, name- 
ly, the right to criticise the war, to oppose the war, exists after 
the declaration of war; that if it did not exist, this nation 
could be turned into an autocracy very easily by means of de- 
claring war; that if it did not exist, there would be no way 
of bringing a war to an end by popular will. It was only when 
this war came upon us that the doctrine changed, and I will 
tell you why: You see, as was the case in all previous wars, 
we had originally two parties on the subject, an anti-war party 
and a pro-war party. The Democratic party was the peace 
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party; the Republican party was generally considered a war 
party. You remember, I suppose, that our President was 
elected on the slogan “He has Kept us Out of War.” You 
remember the speech of Honorable Martin Glynn at the Dem- 
ocratic National Convention on the subject. Now, imagine 
for a moment that Mr. Wilson would not have been re-elected 
and Mr. Hughes was elected. What would have been the logi- 
cal developments? Just this: That the Republican party 
would have drawn us into the war, as they proclaimed their 
intention very definitely; and the Democratic party would 
have remained an opposition party, a peace party. The Demo- 
cratic party then, as a matter of policy and consistency, would 
have taken the position taken by these earlier American op- 
ponents of war when war was on. But it so happened that 
it was a Democratic administration that had gone into the war 
and it became a war party from a peace party. What could 
the Republican party do except to go it one better and to be- 


‘come an ultra war party; and so instead of having a contest 


between peace and war, we had a contest between war and 
more war, and this entirely abnormal un-American psychology 
and war terror and war hysteria that invaded us. 

Now, then, the only party that still remained a peace party 
in American politics, was the Socialist party. Knowing these 
precedents, construing the general spirit of American public 
rights, as we have stated them, we viewed our entry into the 
war unbiased, unhampered by any public sentiment. We 
thought it a great calamity. We knew that at the time we 
were about to enter the war, that about six million human 
beings had been slaughtered on the battlefields, a greater num- 
ber than was ever destroyed in any war or the wars of any 
century, I believe, in the past. We knew that all Europe was 
in chaos, going to ruin and destruction, and we thought, 
“What will this entry of the United States in this war mean? 
It will add to the conflagration; it will subject thousands, 
hundreds of thousands, and if it continues long enough, mil- 
lions of our boys to slaughter; make millions of American 
widows and orphans; destroy our wealth; destroy our indus- 
trial life; destroy this nation industrially; destroy it morally ; 
that it will breed hatred in our ranks as it has bred hatred in 
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Europe; that it will not accomplish anything good, nothing 
certainly commensurate with the degree of sacrifice required. 
We don’t believe that democracy would be assured as the re- 
sult of this war.” 

We thought the contrary. As a result of this war, certain 
classes are war lords, certain factors and factor classes will 
set up a reign of terror in almost every country. We did not 
believe that human civilization or the human spirit would be 
advanced by this war. We could see nothing but a colossal 
carnage brought on by the commercial rivalries of the people 
in Europe. We could see in it nothing but a cataclysm of 
human civilization. We could see in it nothing but the great- 
est blot upon human intelligence and we said, “Here are we, 
the United States, about four thousand miles away from the 
seat of this insane carnage, a powerful people, powerful in 
wealth, powerful in authority, a people that has set out to cre- 
ate a new civilization on this hemisphere, a people that has 
turned away from the intrigue, from the machinations of the 
old world. Here is our opportunity; let’s stay out while this 
insane carnage goes on. Let us preserve all our resources, 
all our strength, in order to render it plentifully to the dis- 
tracted nations of Europe when the carnage is over and re- 
construction and reconciliation and rebuilding is in order.” 

And when we saw what we consider this insane, stimulated 
cry for participation in this caldron, we said, the men who do 
that, the men who are pushing this Republic into this Europe- 
an carnage, with which it has no direct vital concern, may 
mean well, may be personally honest, but they are committing 
or are about to commit, the gravest crime ever committed in 
the annals of history against this nation and also against the 
world. 

And we said, holding these views as we do, it is our sacred 
duty as citizens of this country, our sacred duty to our fellow 
man, to protest against the war, to oppose it with every fiber 
of our existence, come what may, not only in the shape of dis- 
agreement, but persecution or prosecution, suffering of all 
kinds, and we say to you gentlemen, if any of you had held 
those honest convictions, and if you were true to yourselves, 
true to your country, you couldn’t have acted otherwise. We 
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did not, and now that the war is over and the entire world is 
quivering under the tortures inflicted upon it, now that the 
war is over and ten millions or more human beings have been 
directly slaughtered and many more millions killed by the rav- 
ages of epidemics, now that all Europe is in mourning, now 
that the greater part of Europe is starving, succumbing, bring- 
ing up a new generation of anaemic, under-nourished weak- 
lings, now that we behold the ruins of our civilization, we are 
unable to rebuild the world. Now, we Socialists say we have 
absolutely no reason to repent our stand. If we had, we © 
would be men enough to say so, but in view of what has hap- 
pened, we say, on the contrary, if ever there was anything of 
which we feel we were right, in which we feel we performed a 
great imperative moral duty, it was this opposition to this 
hideous, inhuman slaughter called war, and if occasion should 
present itself again, under similar circumstances, we will take 
exactly the same position. It is, gentlemen, with this attitude 
of mind in view, that we formulated our proclamations; for- 
mulated our programs. We have been asked on this stand 
by eloquent counsel on the other side, time and time again, 
“You say you submitted to the law.” “Yes, yes, we do.” “Did 
you do anything more than the law compelled you to do?” 
“No, we did not.” How could we? We regarded the law 
as an inhuman law. We regarded the law as an inhuman in- 
stitution. We submitted to.the concrete will of the majority 
as good citizens of a democratic republic, but to go out of 
our own free will to in any way contribute to what we con- 
sider nothing but a senseless insane slaughter of our fellow 
men, how could we consistently do it? How would you or 
you, or any of you act in the face of a law which you would 
consider absolutely obnoxious. You would comply with it. 
You wouldn’t do more than that. You couldn't, if you re- 
mained true to yourselves. 

Then a peculiar construction has been placed upon our plat- 
form, principally our statement of our opposition to war at all 
times. Unalterable opposition to the war, just declared, it was 
said. We said to you, gentlemen, “that doesn’t mean that we 
will break the law. No. We comply with it. We are draft- 
ed. We go. We are taxed. We pay, but we do not and we 
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cannot approve of this war in our frame of mind.” It seemed 
to be impossible for the gentlemen to understand this position. 

Now, let me read to you something from very recent history, 
oh, in fact, about a week ago. A certain political party adopt- 
ed this statement, this proclamation: 

“We are unalterably opposed to prohibition by Federal 
amendment. We believe it to be an unreasonable interference 
with the rights of the States as guaranteed by the Constitution. 
We feel that the recent enactment was the imposition of the 
ideas of an active minority against the wishes of the great 
majority of the American people. We therefore declare for 
its speedy repeal and to the end that. personal liberty of the 
people of our State may be thoroughly safeguarded, until such 
time as this repeal may be brought about, we declare the right 
of our State in the exercise of its sovereign power so to construe 
the concurrent clause of the 18th Amendment as to be in ac- 
cord with the liberal and reasonable view of our people.” 

Now, there was the constitutional enactment, a constitution- 
al amendment higher in law than the mere act of Congress. 
The declaration of war was an act of Congress. The 18th 
amendment was an act of the sovereign people in the’ highest 
type of legislation. ; 

What did the Democratic party say? We are unalteravly 
opposed to prohibition by Federal amendment. We said, we 
are unalterably opposed to the war which is declared. Did 
you say anything different except that the Democratic party 
felt more strongly on drink, and we felt more strongly on the 
war? Otherwise, is it not the same philosophy? We believed 
it to be an unreasonable interference with the rights of the 
states as guaranteed by the constitution. We felt the imposi- 
tion of the ideas of an active minority against the wishes of 
the great majority of the American people. That is just what 
we say. We said the Congress of the United States had been 
stampeded into the war by the active minority of war agita- 
tors, and we are haled before your Bar to answer for it. You 
declared for a speedy repeal, we declared for a speedy peace, 
but we never went so far as to say that while the law remains 
the law, we around here will make our own law in defiance of 
the United States Constitution, and have our drink anyhow. 
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Now, then, I am asking you if it was perfectly legal and 
proper for the Democratic party to oppose the supreme law 
after its enactment. It criticizes it and demands its repeal and 
so on. Why not for the Socialist party,—we will assume the 
Democratic party was perfectly honest about this resolution, 
we ask you to assume the same about us, all the more, that not 
a charge has been made of any Socialist, the Party as such, or 
its members, having been improperly influenced in any way 
towards the position which they took. There is not a sem- 
blance, a suspicion of the charges that our resolutions, proc- 
lamations and stands are anything but the pure, honest expres- 
sion of our conscience. Bear that in mind when you come to 
pass upon that point. 

In this connection also, very briefly, we are charged with 
having adopted a resolution for the repudiation of war debts. 
You remember the history of it. It was adopted in the plat- 
form before any Liberty Bonds were in existence. It was 
suppressed by the National Executive Committee because Lib- 
erty Bonds had been issued at the time of its enactment. I 
will merely say this, gentlemen: ‘The Socialist party, even in 
Russia, in nationalizing private property, has taken care to 
compensate the small investors depending upon it. I think 
the small people, the employees who bought with their savings, 
a fifty dollar bond, a hundred dollar bond or two hundred 
dollars’ worth of bonds, should be safeguarded. So that we 
shall not be misunderstood, shall say, if there is no law to the 
contrary, and I hardly know of any, the best, the sanest thing 
that the world can do today is to repudiate all war debts, and 
to begin life anew with a clean slate. These war debts today 
mount into the billions and billions, requiring annual interest 
of many billions. Barring the small employers and bondhold- 
ers, who hold a very small minority of it, the vast bulk of it 
is in the hands of the very rich. Now, what does that mean, 
gentlemen? Forget the terms, bonds, interest and all other 
legal terms. ‘Take the institution into consideration and it 
means this: that we have, on account of the war, created a 
certain class or certain classes all over the world which hold a 
mortgage upon their fellow men; that every year the workers 
and the people of every country must produce billions to pay 
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interest on these bonds; that when we are gone, when our 
children are born and grown up, they will have to work in 
order to pay the interest on those bonds to the children of 
those who are happy enough to hold them. We have created 
a new class. We have created a new form of bondage by these 
tremendous unprecedented loans, and as a measure of self- 
protection, I say mankind that are represented by all nations 
involved in this war would, in my opinion, and I believe in the 
opinion of a great many non-Socialist authorities, do well to 
repudiate them all, except small holdings, and start out afresh. 
It has nothing to do with the Socialist party’s position, 
which, for reasons of the time, had suppressed and did not 
circulate this particular plank; but I do not want it to be un- 
derstood or believed that at any time. we wished to renounce 
the position taken by us; the position taken by us in the con- 
vention on the repudiation of war debts was a proper and a 
sound one. It would have saved our generation and the gen- 
erations to come and it would have discouraged war and muni- 
tion manufacturers from urging wars ever hereafter. But it 
is not there. It is not in our platform. 
> The Chairman. We will take a recess for 15 minutes Mr. 
Hillquit. 


AFTER ReEcsss, 5:35 P. M. 


Mr. Hillquit. J have two more brief points, Mr. Chairman, 
and then I will conclude. 

One of them is the charge that the Socialist party owes al- 
legiance to a foreign power known as the Internationale. That 
has been embellished and decorated somewhat by my eloquent 
friend, Mr. Littleton, who, among other things, charged that 
they (the Assemblymen) gave their allegiance wholly and sole- 
ly to an alien, invisible empire, known as the Internationale, and 
also that it is the alien state to which, before the five members 
had entered into this Chamber, they had pledged their sup- 
port, honor and allegiance, going even so far as to say that it 
was through the instrumentality of this Internationale that 
the Socialist party of the United States received orders from 
Lenine and Trotzky and carried them out in this country. 
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This was somewhat supplemented by counsel’s brief, who 
charged the Socialist party with being an anti-national party. 

In the progress of the evidence ‘the invisible empire—that 
mysterious body to which the Socialist owed allegiance—has 
become more and more invisible until at this time, looking 
through the evidence, you cannot see it with a magnifying- 
glass. 

The position of the Socialist party on that subject is very 
simple: the Socialist’party is not an anti-national party. So- 
cialists recognize the existence of nations and their right to ex- 
ist as nations, and also the great cultural contributions of na- 
tions as nations to the civilization of the world; in fact, the 
Socialist party, more than any other party, has always stood 
for the right of nations to maintain their own unhampered in- 
dependence. I think there is not a movement in the world 
today which was as warm and consistent a friend of the Irish 
movement for national independence, and has been for Polish 
Independence before the statesmen of Europe and America 
ever were made to be aware of the existence of such a prob- 
lem; and the same thing applies to the aspirations of all na- 
tionalities to independent national existence, such as Egypt, 
or India, or any other countries similarly situated. But the 
fact that we recognize the national existence and national 
rights—a national entity—does not limit our interest to one 
nation in each case. We recognize that today a nation is no 
longer a rounded-out, separate entity. It has become, wheth- 
er we are aware of it or not, a member of the international 
community. Socialism is international, it is true. It is inter- 
national in the sense, first, that its platform, its program, its 
ideals and aspirations are substantially the same in every coun- 
try. It is international. inasmuch as it cooperates with similar 
movements in every other country practically, in joint discus- 
sion of any problems, as congresses; occasionally in material 
support of the Socialist movement if any country is engaged 
in a particularly important fight. It is international, finally, 
in the sense that we have a vision of an international federa- 
tion of free socialist nations, which eventually will come to 
exist and guarantee the well-being and the national security, 
the national existence and the peace of all nations. 
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But, gentlemen, that is not a peculiarity of the Socialist 
movement. If Socialism is. international, so is capitalism, so 
is banking, so is commerce, so is industry, so is science, so is 
art, so is all modern life. 

We exist to-day as a part of the International Fraternity 
of men everywhere, and even governmental functions are 
becoming more and more internationalized. 

I shall not go into details at this time. It would lead us too 
far afield, but if I may call your attention to two works, which 
I would recommend you to read, Prof. Sayre’s, who, I believe, 
is a son-in-law of President Wilson, on “Experiments in In- 
ternational Administration,” and Mr. Woolf, with the Com- 
mittee of the Fabian Society of London, who wrote a book 
on International Government, you will find, perhaps, somewhat 
to your surprise, that there are at least a dozen international 
governmental institutions, postal unions, as classes, exempt, in 
which the government of all civilized countries participate. 
There are between 200 and 300 Socialist, political, educational 
organizations on an international basis, meeting in interna- 
tional congresses just as the Socialist party, discussing their 
problems, just in the same way, passing resolutions, just in 
the same way. 

The Socialist party is affiliated with international, or rather, 
to be more accurate, was affiliated with the Socialist Inter- 
nationale while it fully existed. It has expressed at this time 
its readiness to join a new Internationale—the Moscow Inter- 
nationale—and the evidence is fully before you as to what it 
means. It means the foundation of the new modern interna- 
tional organization of socialism, but not with greater powers, 
and never submitting itself in its practical work in this country 
to the dictates of such an Internationale. 

If you want to have a clear conception of what this Inter- 
nationale means and how far you may go in prescribing to a 
political party or any group of citizens their right to meet 
with similar groups in other countries, to deliberate with them 
and to come to a common understanding, there are but two 
instances which I want to quote to you. One is the organized 
labor movement in the United States, the conservative move- 
ment led by Samuel Gompers, and the American Federation of 
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Labor. It may not be known to you that the American Feder- 
ation of Labor is affiliated with the International Labor Bu- 
reau, which is in every respect equal to our International Con- 
gresses in function, coming together periodically, having an 
International Executive Committee, having an International 
Secretary, having International publications and discussing 
methods of common concern to the labor movement of the 
world. And if you say to us by a stretch of imagination that 
because we meet internationally with Socialists of other coun- 
tries we may be made to follow a policy in this country dictated 
by foreign interests, how much more directly would that apply 
to our labor movement which considers such points as hours 
of labor, as wages, as immigration, as safeguards in factories 
and other concrete propositions? How much more can you 
say that in their concrete industrial actions, the declarations of 
strikes, the industrial demands, they may be guided by com- 
peting rival foreign powers, and don’t forget that even the 
late enemy powers are also represented in that Bureau. 

And there is another thing. If you speak of the dictation 
of foreign powers upon citizens of this country, if you speak 
of internationalism in tones of reproof and abhorrence, let me 
remind you that it is not only the industrial labor industries 
that are international, but also religion and also the church, 
and that a very notable example of it is the Catholic Church, 
which is one definite international organization, actually claim- 
ing authority,—spiritual authority, at any rate,—over its 
members in all countries of the world, and actually having a 
supreme Pontiff to direct the spiritual policy all over the 
world. I can think of nothing more impressive to show the 
danger of this line of attack than a little paragraph in a letter 
written by my good friend and sturdy opponent, a thorough 
non-Socialist, a good American citizen, the Reverend John A. 
Ryan, when he said: 

“Possibly my desire to see your personal cause triumph’— 
meaning this cause before you—“is not altogether unselfish. 
For I see quite clearly that if the five Socialist representatives 
are expelled from the New York Assembly on the ground that 
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they belong to and avow loyalty to an organization which the 
autocratic majority regards as inimical to the best interests of 
the State, a bigoted majority in a state, say, in Georgia, may 
use the action as a precedent-to keep out of that body regu- 
larly elected members who belong to the Catholic Church, for 
there have been majorities in the Legislature of more than one 
southern state that have looked upon the Catholic Church 
exactly as Speaker Sweet looks upon the Socialist party.” 

‘There are certain bounds; there are certain limits, which 
even in the heat of partisan controversy should be respected 
and this is one of them. Beware of this charge of interna- 
tionalism and foreign domination. It may lead you to a point 
that it will recoil against those who are making these charges 
against us. Remember also that at a time when our admin- 
istration is straining every nerve to bring about what it is 
pleased to call a League of Nations, an international organiza- 
tion of which the entire country is to become part, it is some- 
what too late to charge it up against us as a crime that we are 
international, in the sense of recognizing the international sol- 
idarity of men alongside of the existence and with the rights 
of national governments. 

And then the final point made against us, that the Socialist 
party approves of the Soviet Government of Russia and seeks to 
introduce a similar régime in the United States. That charge 
contains two flaws. We do not approve of the Soviet Govern- 
ment of Russia. We are not called upon to approve or dis- 
approve of it. We do not seek to introduce a Soviet system 
of Government in the United States. We recognize the right 
of every people in every country to choose their own form of 
government and to adopt it if it suits them, as a moral right. 
We recognize besides the economic and social fact that~the 
government of every country must correspond to the economic, 
political and historic conditions of that particular country ; 
that a form of government thatmay suit one country may not 
suit the other country; and we say, just because we recognize 
this verity we hold that the Soviet form of government seems 
to be good for Russia, and that the Parliamentary form of 
government seems good for the United States. 


- — 
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We do not attempt to force a form of government upon the 
United States which is not suitable to the genius of its people. 
We do not approve of any attempt to force a form of govern- 
ment upon Russia, which is not suitable to the genius of its 
people. We sympathize with the Russian workers, the Rus- 
sian peasants, the Russian Socialists, the Russian Communists 
in maintaining their Soviet government. Why? Because it 
is a Soviet government? Oh, no. Because it is a government 
of their own choosing; because it is a government of the 
workers and peasants, of the people. We do not believe in 
this political nursery tale that it is a form of government 
forced upon the people of Russia by Lenine and Trotzky, or - 
any other handful of agitators. We believe it is a form of gov- 
ernment which has evolved from conditions in Russia, and 
which the Russian people have adopted instinctively and have 
adhered to. We believe that if in the 28 months of its exist- 
ence no countet-revolutionary powers within, no military 
powers from without, have been able to disrupt it, that there 
must be reason for its existence. We do not believe for one 
moment that the government which is entirely arbitrary, which 
is fictitious, which is forced upon a people, will endure under 
the conditions under which the Russian Soviet government 
has endured; and we say, therefore, that we believe that is 
the government which the Russian people have chosen for 
themselves and under which they are likely to work out their 
‘eventual salvation. And because we believe in it and we ex- 
press our sympathy with it, we are opposed to any external 
attack upon it. 

Suppose, however, the same Russian workers and peasants 
—the same Russian Socialists—had adopted a different form 
of government, say that would have sprung from the con- 
stituent Assembly, for instance, we should not have supported 
it any the less; we should have supported it in exactly the 
same measure, for we support their government not because 
we endorse that particular form; we support their govern- 
ment because it is theirs and because they want it and because 


_we know they are the ones, and the only ones, to determine 
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upon the mode and form of government under which they 
choose to live. : 

When we say we sympathize with the Russian Socialists 
in the maintenance of their Soviet government, and the Soviet 
government as a whole, we do not lose sight of the fact that 
much of what has been done by that government has been 
crude; that some of what it has done has probably been 
wrong. It would have been a marvel; it would have been an 
impossibility if they should not have blundered; if they should 
not have done a wrong thing occasionally among the condi- 
tions confronting them. But we say to ourselves: “Here is 
a country which, only three years ago at the utmost, began 
to emerge from a chaos which had been created by misman- 
agement of generations, of centuries even. They are trying 
to find their way under the greatest imaginable obstacles such 
as never have existed in their history before and never have 
confronted any people in the past—the industrial and economic 
breakdown in their own country; the political breakdown; the 
shakeup of all the institutions; the collapse of the war; the 
intervention of foreign powers; the blockade; the limiting 
of their means of transportation—all that makes it for them 
exceeding difficult. Now, it has taken our revolution a great 
many years before the country has settled down to a condition 
of, national existence, and we only had at that time three or 
four million people, and no more. They have a population of 
160,000,000. Let us give them some time. Let us give them 
an opportunity. Let us give them a chance to arrange their 
own affairs. We Socialists believe that if the absolutely un- 
warranted hostility and aggression from the outside is re- 
moved; if trade is restored with Russia; if normal communi- 
cation is restored with Russia; if Russia is given a chance 
to rebuild its shattered economy, Russia will find itself and 
Russia may become one of the foremost, one of the most ad- 
vanced and enlightened nations of the international brother- 
hood. That is one of the reasons—one of the main reasons— 
why we support Soviet Russia; why we are opposed to all 
interference with it; why we are opposed to the blockade. 

Now, gentlemen, the greatest part about it is that while we 
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have been discussing this proposition pro and con, the govern- 
ments of Europe seem to have begun to see the thing in the 
same light. You will have noticed that the entire tone of 
the foreign governments—the European governments—toward 
Russia has changed within the last few weeks. They begin to 
see the futility of trying to impose a régime of their own 
upon a foreign people. ‘They begin to see the futility of try- 
ing to install their own brand.of civilization, by bayonets, into 
the Russian people; and they begin to talk of making peace 
with Russia. They are making peace with Russia; they are 
establishing relations with Russia; and, gentlemen of the Com- 
mittee, if you do not hurry up with your decision and your 
report, you may find Soviet Russia recognized by the United 
States before you file your report. That, of course, may be 
quite a prediction. But I say this to you, we have never dis- 
guised. We do not disguise. 

Now, our sympathy for Soviet Russia. It is legitimate on 
our part. You may have your preference for any form of 
government in any foreign country, or for any foreign coun- 
try, or for any class of people in any foreign country. We 
recognize there in Russia an attempt is being made to solve a 
great social problem; to work out a great social experiment. 
We know the process is halting; we know they stumble occa- 
sionally; they fall occasionally in their way; but we still 
believe that given liberty of motion they will arrive at the points 
of their ideal, at least, and we believe that when they do, they 
will become stabilized, more practical, more realistic, and they 
will have a contribution to make to human civilization which 
will be of primary interest. This is our belief, and that is 
why we sympathize with them. 

We do not advocate the same form of government here for 
the reasons we have stated, but we hold if we had, if we had 
advocated the Soviet form of government for the United 
States by peaceful means, we would be fully within our rights. 

I believe it was you, Mr. Chairman, who once remarked in 
the course of the argument, that if the majority of the people 
of the United States declared for a Soviet, you would have 
to live in it. I believe you would, and I believe, as law-abiding 
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citizens, we will all admit that we should say that, aside from 
the question of political consideration or wisdom, of legality 
or constitutionality, we have the full right to advocate the 
Soviet form of government for the United States, even though 
we do not advocate it. 

And now, I am through with my point. I will say, just 
briefly, a few words in conclusion, and that is, after all is 
said and all is done, the entire discussion—I mean, my dis- 
cussion, and probably the discussions to follow, are absolutely 
immaterial and irrelevant as bearing upon the question before 
you. 

What have we had after all? A delightful, and let us 
hope somewhat useful, academic discussion on the tenets, 
merits and demerits of Socialism. That was all. We should 
have liked to convert you, all of you, if we could, but if we 
cannot, it does not matter for the purposes of these proceed- 
ings. You do not have to believe as we do. We do not have 
to believe as you do. This is not a question as to whether or 
not you gentlemen approve of the Socialist philosophy or the 
Socialist program; whether you consider us wise or unwise, 
rational or irrational. ‘That is not the question. The ques- 
tion is, if you do not consider us right, or wise, have you the 
right to say to the constituents of these five men, that they 
have not the right to consider the Socialist program right or 
wise? See the peculiar situation into which this proceeding 
has brought us. There you are, a lot of Republicans and 
Democrats, sitting in judgment upon the Socialist platform; 
the Socialist principles; Socialist tactics. That is what it has 
amounted to. Go through all the evidence. See all the ex- 
amination by the other side of the details of our party phi- 
losophy. Imagine for one moment, gentlemen, that we, the 
Socialists, would do the same. We would sit down on thir- 
teen chairs,—I think we can get thirteen members of the party 
somewhere, and begin to consider the Democratic party, the 
Republican party, their platform, their social philosophies, 
their aims, their principles, their leaders; all that every Re- 
publican or every Democrat ever said or did; the manner in 
which he conducted himself in his family, I suppose; go 
through all the utterances of prominent Republicans and Dem- 
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ocrats in print, in public speeches, and so on, and then pass 
solemn judgment among us. Do you think you would have 
much of a chance? Probably not. 

And if it were a question merely of the correctness or in- 
correctness, the wisdom or unwisdom of our philosophy, I 
should not expect much of a chance from you. You gentle- 
men belong to different political persuasions. Your views, your 
station in life, your surroundings, your education, your pre- 
conceptions—all of that predisposes you against our views 
and we know it. But we say that doesn’t matter. What about 
it! ‘This Assembly and every representative body in ‘this 
country is instituted for the purpose of harboring, of uniting 
the representatives of different and conflicting social views, 
with the sole provision that those who can command a ma- 
jority for any measure rule on this measure at that particular 
time. If you take it upon yourselves, largely or solely because 
you disagree, and strongly disagree with the Socialist party, 
its program and policies, to bat these five representatives of 
the party, then what you will have said in effect is this: That 
we will tolerate none in this Assembly except those whose 
views and platforms are approved by us—in other words, 
Republicans and Democrats. And you will have said to the 
constituencies of these five men, you are altogether mistaken 
in your choice, you have to go back and you have to elect Re- 
publicans or Democrats, for otherwise we won’t allow them 
to come into our Assembly. 

Now, gentlemen, when I have said that, I am practically 
hearkening back to my first argument, and that is that the only 
questions before you are the constitutional qualifications of 
these men,—absolutely nothing else. This very examination, 
this very proceeding has shown the danger of trying to introduce 
any other tests or qualifications. Of the 99 charges against 
these men produced here before you, urged against them by 
counsel for the Committee, how will you determine which is 
and which is not the proper test of qualification? If these 
99 charges have been introduced against these five men, why 
not a similar number of charges against any other man or 
representative of any other group or any other party in the 
Assembly in the future? Where is your compass in this ‘wild 
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political navigation? Where is your stable, definite, solid 
test, by which to uphold popular representation? If there was 
anything at all to illustrate and prove conclusively and con- 
cretely the danger of the method of departing from constitu- 
tional qualifications, the danger of inscribing into the law 
new tests, new qualifications based upon your concepts of 
what is right and what is wrong, it has been, I say, this pro- 
ceeding more than anything else. j 

I expect, of course, that in the consideration of this case 
and in arriving at your conclusions you will bear that point in 
mind that we made at the outset particularly. I cannot see 
how you can possibly refuse to seat these five men and at the 
same time comply with that part of the Constitution which 
specifically prohibits from adding any additional test or qual- 
ification for members of this House other than those con- 
tained in the Constitution and recited in the oath of office. 
In order to unseat these men you will have to reverse your- 
selves in your unanimous decision in the Decker case, in 
which you have expressed the position to my mind very 
soundly, and at any rate very clearly. And I will say to you 
in conclusion—we are through, gentlemen,—throughout all 
these weary days of testimony, we have been trying to be 
helpful to the Committee; we have not withheld anything 
‘in our possession. We have freely submitted to your Com- 
mittee; we have answered al] questions; we have stated our 
creed; we have stated our platform; we have stated our 
methods. We have given you all facilities to arrive at a proper 
conclusion. Let me be frank with you. If we had been guid- 
ed only by a question of political advantage, we might have 
sabotaged this proceeding a little; we might have goaded you 
a little into a decision against us, for from a political point 
of view I cannot see anything that would benefit the Socialist 
party more than an adverse decision. For remember, gen- 
tlemen, we are a rival political party. Your political mistakes 
are our political gain. Your political ruin will be our political 
upbuilding, and we cannot conceive of a more flagrant political 
mistake, of a more flagrant political and moral.wrong than 
the unseating of these five men. But, gentlemen, do you also 
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recognize the higher and more important principle involved 
in this proceeding, the principle greater than any possible im- 
mediate political advantage? We recognize that in trying 
this issue you are making political history. For the first time 
since the existence of this Republic, aye I will go a step fur- 
ther and say for the first time in any country of parliamentary 
government, has a case of this kind come up, a case involving 
the outlawry of an entire political party, a case in which the 
majority parties may take it upon themselves to bar a minority 
party because they strongly disagree with such minority. I 
recognize the conditions under which this case has sprung 
up; the peculiar psychology which has taken hold of the peo- 
ple in this country, largely on account of the war; the psy- 
chology of recklessness, the psychology of partisanship, the 
psychology of hate, of reaction and persecution. 

I can see clearly in my mind the procession of events which 
led up to this proceeding, the slight infractions of law in the 
prosecution of radicals, of dissenters, of so-called disloyalists, 
who claim to be the real loyalists. First it was a question 
of overlooking a little detail in the law and getting a convic- 
tion where a conviction should not be had under ordinary 
circumstances. Then it was the imposition of sentences which 
in ordinary civilized time would be considered atrocious for 
purely nominal offenses. Then it was a little mob rule, and 
overlooking it kindly, conveniently. Then it was the round- 
ing up of radicals. ‘Then it was the deportations of radicals. 
Then it became a mania, and every individual in this country 
who had any political ambition or any political cause to serve, 
saw in this great movement an occasion to get in and cover 
himself with glory, and one by one popular adherents of the 
type of Ole Hanson, and others, arose and the number 
of those who envied them their laurels and sought to imitate 
them was legion. 

And then finally, unexpectedly, like a blow, a sudden, stun- 
ning blow, came this action of the Speaker of the House in con- 
nection. with these five Socialists. It was overstepping the 
limit somewhat. It has caused a reaction somewhat, and to that 
extent it has done good. But let me say to you, gentlemen, 
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it is absolutely inconceivable that in times of normal, rational 
conditions, any such proceeding would have been undertaken, 
and it never has been. Socialists have been Socialists of the 
same kind, as they are now, all the time, many and many years. 
They have been elected to various offices and they have been 
allowed to hold office. These very members, or a majority 
of them, have been in this House, last year and the year before, 
after their attitude on the war had been made public and was 
generally known, after these various manifestoes dated from 
1916 had been adopted, after these regulations written in 1909 
and 1908 had been published—these men were allowed to 
occupy their seats. Their seats were never questioned. At- 
tempts were made on the part of one or another individual to 
bring about their unseating. It was frowned down and 
squelched by the very same Speaker of the House. And I 
say it is only morbid, political, psychology which prevailed 
in this country a short time ago that made this proceeding 
possible. Now, gentlemen, this will pass. We will return to 
normal conditions. We will return to normal mind. We will 
return to the condition of an actual free and democratic 
republic, with toleration for all political opinions, so long as 
they meet on the common, better, ground of the ballot box 
and constitutional government. And I say if in the meantime 
you should unseat these Assemblymen, while these normal 
conditions will be restored, that stain upon our democracy will 
never be washed off, never be removed. ‘That precedent once 
created will work towards the undoing of the entire consti- 
tutional, representative, systemso laboriously built up and 
upheld in this country. 

It is from this larger point of view, from the point of view 
of the effects of your decision, upon the future of the political 
institutions in this country that I ask you to consider the 
evidence before you, fairly, on its merits, without partisan 
bias, and it you do that I have no apprehension, no doubt, no 
fear of the outcome of your deliberations. 

I thank you once more for your great patience and for- 
bearance, as well as for your courteous treatment of the de- 
fendants and their counsel. 
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MR. CONBOY’S CLOSING ADDRESS 

May it please you, Mr. Chairman and gentlemen of the Com- 
mittee : 

We have now reached the stage in the course of these 
proceedings when we are to consider the testimony during 
these weeks that the inquiry has continued, that has been ad- 
duced upon both sides in support of the contentions made 
upon behalf of the charges which this Committee has been 
investigating, and in support of the defense to those charges. 

As was said by counsel in his closing argument for these 
Assemblymen yesterday, the widest latitude and the. greatest 
scope have been afforded for the presentation of this evidence. 
No matter what may have been the original attitude of any- 
one toward the initiation of these proceedings, there can be 
no question but that these five men have had the fullest and 
most abundant opportunity of presenting everything that they 
considered to be germane or relevant to their defense and have 
been afforded by this Committee every courtesy, every con- 
venience and every opportunity in the presentation of that 
defense. 

We, therefore, have a record before us which it must be 
assumed contains the entire statement of what they desire 
to have considered in‘support of their attempt to defend their 
qualifications against the charges that have been made. 

[891] 
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With respect to the assertion that there has been a frankness 
and an openness about their conduct, I shall make no further 
comment than to say that the Committee had an abundant op- 
portunity, during the cross-examination of these men and of 
their principal witnesses, to determine the quality of their 
frankness and their attitude with respect to responsiveness tc 
the questions and inquiries that were put to them. 

They were not hampered, however, in any statements of an 
irrelevant or immaterial character that they desired to make. 
None of their answers, no matter how unresponsive, no matter 
how immaterial to the nature of the inquiry, was stricken from 
the record. They were given opportunity and permission to 
utilize the questions that were put to them for the purpose 
of taking the utmost advantage, afforded by ‘such questions, of 
making such responses as they desired to make. 

The record which this Committee must now consider is made 
up in large part of documentary evidence. It is not the in- 
tention of counsel for this Committee to do other in the course 
‘of the discussion of this evidence than to refer to such por- 
tions of it as are contained in the official pronouncements, 
proclamations, manifestoes, declarations, platforms and writ- 
ings of the party itself, and the statements of its accepted 
leaders. 

There will be observable a studied intent to keep directly 
within this character of testimony and if it brings the con- 
viction to the minds of the Committee and the minds of the 
members of this Assembly that we, who have given it the 
closest attention and scrutiny, believe that it will, these men 
will suffer for the official pronouncements, declarations and 
platforms of the Socialist Party of America as declared in the 
official statements of that party and for their undoubted par- 
ticipation in the disloyal and treasonable conduct of the party. 

I conceive that this Committee has before it one of the 
gravest and most important questions that was ever presented 
to any court or legislative body in this or any other country, 
because we are dealing here and now with the very founda- 
tions and fundamentals of constitutional and representative 
government in the United States, 
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I cannot hope to be as eloquent and rhetorical as the gifted 
gentleman who addressed you yesterday. My function is en- 
tirely to present to you a statement of activities from which 
there is no escape but in the pronouncement of a judgment 
against these five men. 

It is a long and a tedious oe It is a solemn and an im- 
portant duty. In the due and proper consideration of it the 
closest attention and scrutiny are necessary, not only in order 
that these five men shall have their case properly considered, 
but that the Committee itself, as a constituent whole, and by 
the vote of each one of its members, may exhibit a due and 
proper appreciation of the issues that are involved. 

It becomes necessary at the outset to explain why so much 
stress and emphasis have been laid by us upon the interna- 
tional relations of the Socialist Party of America; and I 
may say parenthetically in this connection, and in connection 
with the entire argument that will be addressed to this Com- 
mittee, that it will follow very closely the lines and issues laid 
down by the gentleman who addressed you yesterday in be- 
half of these five men. It has been truly said in the course 
of his remarks that there existed an Internationale long before 
the five Socialist Assemblymen were elected to sit in this body, 
and that it has never heretofore been considered that the 
participation of the Socialist Party of America in the Inter- 
nationale constituted a reason for refusing it participation 
in our legislative bodies and representation in our adminis- 
trative government. ‘The question naturally arises, therefore, 
why it is that at this particular time the legislature of the 
State of New York should become concerned with, and vitally 
interested in, the attitude of the Socialist Party of America 
toward international Socialism. ‘This involves an explanation 
which goes to the very foundation of the charges which are 
under investigation in this inquiry. 

There is, at the present time, in process of organization, or 
has already been organized, what is known as the Third 
Internationale. It was preceded by two others, known re- 
spectively as the First and Second Internationales. Each one 
of these international understandings between the Socialist 
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groups in various countries had a purpose common with that 
which will probably characterize the Third Internationale. 
The phrases of international Socialism have not been changed. 
The phrases and expressions which have been used here time 
and again may be read in the literature of Socialism for more 
than a generation. ‘The phrase that “the only struggle in 
which the working class is interested is the class struggle” 
may be found in the record of the trial of the anarchists a 
generation ago, in Chicago. “International working-class sol- 
idarity” is no new expression. Unity of the workers of the 
world dates back to the manifesto of Marx and Engels. There 
is nothing new in any of these terms and expressions, and 
we must look deeper to see what it is that has caused the 
institution of this inquiry and what lies at the bottom and 
constitutes the foundation of this investigation. 

The First Internationale was organized for the purpose of 
securing international working class solidarity and it was as- 
sumed that such International working class solidarity had been 
thereby secured. The Franco-Prussian war broke out and 
though in 1868 at the Congress held in Brussels, international 
Socialism had pledged its members to exert every effort against 
a declaration of war, and in the event that war was declared 
to bring pressure by industrial mass action upon their respec- 
tive governments to bring it to a speedy termination, the fact 
is nevertheless that the Socialists in Germany supported their 
government in the Franco-Prussian war, thereby denying 
by their acts the profession of principles which constituted 
the First Internationale, and it collapsed with the Franco- 
Prussian war. When the test came the nationalism of the 
German Socialist proved superior to his adherence to Inter- 
national Socialism and he proved his loyalty to his govern- 
ment by supporting it during the war. The First Interna- 
tionale died. 

It was not until 1889 that the Second’ Internationale was 
organized. 

This was sixteen years after the last attempt to hold a meet- 
ing of the first Internationale. The Second Internationale was 
composed of Socialist groups from various countries. It like- 
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wise was built upon the same foundations as had been the 
First Internationale, by the means of which it was expected 
that the International working class solidarity would be estab- 
lished; that the workers of the world would be bound to- 
gether in a strong bond of union that would defy all attempts 
to sever it. Its purpose was to make international Socialism 
an accomplished and enduring fact. It held its congresses 
and established its international Socialist Bureau at Brussels. 
The war broke out in 1914, and, again, the majority Socialists 
of Germany heeded the call of their country and forsook the 
claim of international Socialism. They respected their na- 
tional allegiance as did the majority Socialists of Belgium 
and France. This was the second rude blow to the aspira- 
tions of international Socialism. It was the death blow of 
the Second Internationale. 

But the Socialist party of America put its allegiance to the 
principles of Internationalism above its allegiance to the Unit- 
ed States of America. Its members were true to their faith, 
and were not led away by the false doctrine of national pa- 
triotism, but steadfastly maintained and upheld the ideal of 
international working class solidarity, and called upon the 
workers of the United States to refuse support to this govern- 
ment in the war. 

Two thousand members of the party were arrested for their 
activities, and the principal executive officers and members of 
the executive committee were indicted, convicted and sentenced | 
to terms of imprisonment. 

When the war ceased, attempts were made to organize a new 
Internationale. ‘This time those International Socialists com- 
mitted to the doctrines and principles of internationalism con- 
cluded that they would here and now build an organization 
in which no group should participate which had been loyal to 
its government in the war. There were two classes of Social- 
ist groups in the world from whom the new Internationale 
might be composed. There were those groups on the one hand 
that had remained loyal to their governments during the war 
and, on the other hand, there were those groups that during 
the war had remained loyal to the principle of Internation- 
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alism. In the first group were the majority Socialists of Ger- 
many. In the second group were the Spartacides of Germany, 
the Communists of Russia, the Socialist party of America in 
the United States. ‘T'wo conventions were held to decide the 
principles of the new Internationale. ‘The Socialist group 
or party of America voted to give its support to that Inter- 
nationale only which should include Russian Communists and 
the German Spartacides. 

One convention was held at Berne; the other was held at 
Moscow. The first was composed of the loyal, or as the party 
in this country calls them, pro-war Socialists. There were, 
it is true, a smattering of radical revolutionary elements, but 
these were in a decided minority. The other Congress was | 
held at Moscow. It consisted of the, radical revolutionary 
groups which had remained true to the principles of inter- 
nationalism, and had throughout the war repudiated allegiance 
to their governments. Confronted with the necessity of choos- 
ing between the one or the other, the Socialist party of Amer- 
ica cast its lot with Moscow, and by that act, as well as its 
other declarations, announced that henceforth, as during the 
war, its allegiance and support in time of crisis would not 
be given to the United States of America, but to International 
Socialism. 

We are, therefore, confronted at this day and by virtue of 
these recent events and facts with the necessity for determin- 
ing how we shall treat this group of persons who are in the 
United States but not of it, who, while accepting the benefit 
of our laws and institutions and sacrifices of blood and treasure 
given to support them, refuse their support to them, who take 
all they can get but will not give a life or a dollar to preserve, 
defend and perpetuate the government that is their soie and 
only guaranty of life, liberty, property and the pursuit of 
happiness. 

It is the first time since the rebellion of 1861 that notice has 
been plainly and explicitly served upon the government of the 
United States by a group of men residing within its borders 
that they will not support or defend it, but that on the con- 
trary they will by all means in their power obstruct and resist 
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it in its effort to maintain in time of stress its national honor 
and existence. The present issues, therefore, gentlemen, tran- 
scend in importance even the war program of the Socialist 
party of America adopted in April, 1917; for disloyal and 
traitorous as that program was, the present international affil- 
iations and the purposes of the same are the evidence sufficient 
and satisfactory to the point of demonstration that what tran- 
spired at that time was not an isolated act of disloyalty, but 
only the initial step in a continuing program of treason. The 
Socialist party of America is not a loyal organization, dis- 
graced occasionally by the traitorous act of a member, but a 
disloyal party composed of perpetual traitors. 

Governments have the right of self-preservation. That 
right, it has been admitted in this proceeding, is the funda- 
mental law with governments as it is with individuals. The 
constitutions of the state and nation contain provisions for the 
purpose of making this right effective. It is contemplated 
that those who owe allegiance to the nation may attack it in 
two manners: one by force and violence and the other by 
means of a more insidious character. Those who attack the 
nation by force and violence in time of war may be punished 
for the crime of treason, defined in the Constitution of the 
United States as waging war against the United States, or 
adhering to its enemies, giving them aid and comfort. ‘Those 
who owe allegiance to the United States and in time of war 
assist in the waging of that war against the United States, or 
who adhere to its enemies and give them aid and comfort 
during the same period of national crisis and stress are trai- 
tors and punishable as such. But it was contemplated that 
another form of attack may be made upon the government 
and institutions of this country, not by force and violence; 
not in time of war, by actually assisting the enemy, adhering 
to his cause and’ giving him aid and comfort, but even by 
utilizing the institutions of the government to destroy it. To 
prevent such destruction by such means the Constitution of 
the United States contains a provision that the members of 
State legislatures shall take an oath to support the Consti- 
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tution of the United States. The Constitution of the State 
of New York contains a form of oath to be taken by those 
who have been elected to public office, requiring them to sup- 
port the Constitution of the United States and the Constitu- 
tion of the State of New York. 

The taking of this oath is not a mere formality. The pro- 
nouncement of its terms is not exacted as a mere lip service. 
It has a definite purpose and object. It is intended to secure 
an official statement from and pledge by those who have been 
elected to office under this State that they will support the 
Constitutions of the United States and of the State. If a 
member of this Assembly duly elected by the votes of his 
constituents were to present himself at the bar of this House 
and declare that he would refuse to take the oath to support- 
the Constitution of the State of New York he would be re- 
fused admission as a member of this body. It would not make 
any difference whether he refused to take that oath because 
of an expressed determination to refuse support to this gov- 
ernment or because of failure upon his part to give any ex- 
planation for his conduct. ‘The situation is no different, if a 
man elected by the vote of a constituency to take a seat in 
this body subscribes to and accomplishes the formality of 
the constitutional oath of office, but is a member of an or- 
ganization whose principles and tenets he has accepted in 
their fullness which require him and all the members of 
the same organization to refuse support to this government 
in time of stress and national crisis when the very existence 
of the government is threatened, when powers domestic or 
foreign are endeavoring to pull down the structure, and the 
man who at that time is pledged to obstruct and resist the 
effort of the government to sustain itself cannot without a 
lie upon his lips and within his heart take an oath to support 
the Constitution of the State of New York and the Consti- 
tution of the United States, and his attempt to qualify by 
taking an oath which he does not mean to keep should be 
utterly disregarded as patently sham and a mere cloak for 
treachery. 


MARTIN CONBOY 899 


There is in addition to the international affiliation to which 
I have directed the attention of the members of this Com- 
mittee a national program which is part of the same affilia- 
tion and that requires a short consideration of the existing 
government that is officially known, though not yet officially 
recognized, as the Russian Socialist Federated Soviet Re- 
public. ‘There is enough testimony in the case from which 
the Committee can draw certain inferences and from which 
certain facts are actually obvious. 

The term “Bolshevism” is a term that is quite invariably mis- 
understood. I think that there are a number of people who 
have a notion that it is some variation of anarchism and there 
seemed to have been a decided impression at the outset of this 
inquiry that one of the first things that the counsel for the 
Committee would do would be the presentation of the frag- 
ments of a bomb or the exhibition of a stiletto dripping with 
blood. Why, if that were all that we were concerned with in 
this inquiry, our task would be a comparatively simple one, 
for when a homb has been exploded it is a comparatively easy 
matter to count the casualties: When a man has been assas- 
sinated it is comparatively a simple thing to determine the 
question of guilt. We have here an issue that is of a much 
broader and wider and greater and deeper scope than would 
be presented by any occurrence of that character. 

The term “Bolshevism” does not mean the rule of majority. 
On the contrary its chief exposition in the shape of the Con- 
stitution of the Soviet Republic of Russia indicates that it 
means the rule of the minority. The term goes back to the 
years 1902, 1903 and 1904 to the Social Democratic Labor 
Party of Russia, and so far as I can see the terms “demo- 
cratic” and “labor” are always used without any justifica- 
tion at all by these organizations for none of them are dem- 
ocratic and apparently very few are ever composed of the 
representatives of labor. 

The organization dominating the Social Democratic Labor 
Party of Russia split into two factions, one led by the pres- 
ent Premier of the Russian Republic, Nikolai Lenine, and the 
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other by Martov and Pleckanoff. There is some difference 
- among those who have testified upon the subject as to the 
character of this disagreement; but from the best evidence 
obtainable and from the nature of the Soviet Constitution itself, 
it would seem to be evident that Lenine and his adherents in- 
sisted upon a centralized form of executive domination, where- 
as Martov and Pleckanoff were of the opinion that the rule 
should be more responsive to the will of the majority express- 
ed by the members. . 

In the footnote to the pamphlets “Soviets at Work” pub- 
lished by the Rand School, the explanation is that this agree- 
ment crystallized in connection with the dispute over the man- 
agement of the party organ. 

Lenine and his idea controlled. It was supported by the 
greatest number of those within the party, and hence he and 
his adherents became known as the Bolsheviki or the ma- 
jority, Niartor and Pleckanoff, on the other hand, who had a 
minority of votes for the measure they advocated, became 
known as the Mensheviki or minority, and these terms per- 
sisted throughout the succeeding years. Sometimes the Bol- 
sheviki were in the minority; sometimes the Mensheviki were 
in the majority, but whether Lenine and his adherents were 
in control or out of control, they were invariably known as 
the Bolsheviki, and their antagonists as the Mensheviki. 

Lenine left Russia in 1905, at the time of the Revolution 
succeeding the Russo-Japanese War and the disasters in Man- 
churia. In October of that same year, for the purpose of 
throwing a sop to popular demand, there was organized what 
was called the Duma, which was not a legislative, nor admin- 
istrative, nor executive body, but apparently had functions 
of a somewhat ambiguous character limited to condemning 
or criticising, or suggesting changes or modifications in the 
acts of the Czarist cabinet. 

The Revolution of March, 1917, found Lenine an exile 
from Russia. He had never been disturbed by either the 
German or Austrian governments from the time he left Rus- 
sia in 1905 until 1917, although both of these governments 
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were constantly returning revolutionists to Russia in violation 
of every principle of international law. 

When he returned to Russia, through the assistance of the 
German government, in a car furnished by them, on a train 
run by them, from Switzerland, he found that comparatively 
speaking, there were five parties that had theretofore and 
just prior to that time existed in the political life of his coun- 
try. There were, of course, on the Extreme Right those 
known as reactionaries, the men who were of the opinion that 
the Duma was an unnecessary admission of the necessity of 
popular participation in government, and were satisfied with 
the régime of the Czar, that had existed before the inception 
of the Duma. There were the Octobrists, who took the name 
from the fact that they adhered to the Duma, established in 
October, 1905, and were satisfied with the character of the 
institution as then established. 

There were the Constitutional Democrats, popularly known 
as the Cadets, from the initial letters of the two words con- 
stituting their name. There were Reformists of a political 
character, and it seems to have been their desire to have es- 
tablished in Russia a form of government based and modeled 
largely upon the lines of constitutional government of Eng- 
land. There were the Popular Socialists, to whom Mr. Lee 
has referred as Trudoviki, in which party Kerenski belonged, 
and probably had obtained participation in the last Duma held 
before the revolution as a representative of this party, because 
he could not come in there in the true light of the revolu- 
tionist; and then there were the groups consisting both of 
Bolsheviki and Mensheviki, who insisted upon the triumph 
of the communistic principle. 

Lenine, when he returned to Russia, most naturally allied 
himself with the last. ‘The first two, the Reactionaries and 
the Octobrists, went, of course, out of existence with the rev- 
olution. ‘There was no place in the new scheme of things for 
them, and the attempt or struggle for power from that time 
forward was between the Constitutional Democrats, the Social 
Democrats, or Trudoviki, and the Communists. The impor- 
tant issue before those people of Russia, then one of the bel- 
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ligerent nations, in the spring of 1917, was their attitude to- 
ward the war; and with respect to this, Lenine and Trotzky, 
and their adherents, upon obtaining control of the government, 
signed with Germany the Treaty of Brest-Litovsk, and by 
this act released in the spring of 1918 the German army 
that had theretofore been occupying the Eastern front, and 
made them available for operations upon the Western front, 
at a time when the International Allied War Council was 
sending frantic appeals to the United States for the greatest 
number of men that could be sent. 

There is some confusion as to the manner in which Lenine 
obtained control of this government between the revolution 
in the spring of 1917, and the revolution of November, 1917, 
when the Kerensky government was deposed, and the Soviet 
government was set up. 

It seems that the constituent Assembly was composed of 
representatives of whom the Bolsheviki constituted only a 
forty per cent. minority; but Lenine had behind him an active 
and vigorous, as well as radical element; and they were able 
by force, violence, fraud, if you will, or by peaceful, parlia- 
mentary, legal and innocuous methods, if you like, to establish 
their supremacy. Once having established their supremacy, 
they determined to maintain and continue it, and for that 
purpose they drew the remarkable document that is known 
as the Soviet Constitution. 

This Soviet Constitution is based upon three underlying con- 
ceptions; one is that which is expressed in the phrase heard 
so often throughout these proceedings, “The Class Struggle” ; 
the second is the phrase likewise repeated and reiterated time 
and again throughout this record, “The Dictatorship of the 
Proletariat’; and the third seems to be an utter negation of 
every principle of right and wrong in connection with the 
establishment of a constituted form of government, which so 
far as I can see, could have been borrowed from no other 
authority than the German philosopher, Nietzsche, in his book 
“Beyond Good and Evil.” 

This government is based upon the class struggle, and the 
class struggle is resolved, or ended, by placing all power in 
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the hands of the proletariat, disfranchising every other class, 
terminating the private ownership of land and all the instru- 
ments of production and distribution. 

The dictatorship of the proletariat is secured by disarma- 
ment of every element of the population except the proletariat, 
classifying as counter-revolutionists all opposition political 
parties, subsidizing the willing adherents to the Lenine régime 
and coercing into submission by process of starvation and 
other violent methods those who withhold their support. 

The dictatorship of the proletariat is further secured by the 
system of representation in the various Soviets and the all- 
Russian Soviet Congress. There is a significant disparity of 
representation between the peasant proprietors who consti- 
tute eighty per cent. of the population of Russia and the pro- 
letariat who dwell in the cities. In the all-Russian Soviet 
Congress- the representation is one to every 25,000 electors 
in the city and one to every 125,000 inhabitants in the country. 

While it is true that in the one instance it is the electors who 
are mentioned as entitled to representation and in the other 
instance it is the inhabitants who are mentioned as entitled 
to representation, this cannot account for the disparity in 
representation since all are electors who are of the age of 
eighteen years and over, male and female. ‘The attempted 
explanation made by one of the counsel for those five members 
that it was easy to determine who were electors in a city but 
was impossible to determine who were electors in the coun- 
try is of course an absurdity, because with an electorate that 
is composed of males and females of the age of eighteen years 
and upwards, certainly he who numbers the inhabitants can 
determine at the time when he is counting them whether they 
are males or females and by the simplest sort of an inquiry 
can ascertain whether they are of the age of eighteen years 
or over. ‘The same ratio is continued as the basis of represen- 
tation in the local Soviets and throughout the whole system 
of government, one elector in the cities has five times as much 
political power as an inhabitant in the country. There can be 
no other explanation of this disparity than the securing of 
the continuance of the proletarian domination, 
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As bearing upon the attitude of this government toward 
human rights and obligations, there is a complete muzzling 
of the press, the confiscation of all church property, the dis- 
franchisement of all ministers of religion. Religious instruc- 
tion may not be given in any school, public or private, when 
there is instruction in general subjects, and the law with re- 
lation to divorce requires the judge to grant an annulment of 
marriage where both parties consent to it, and in the event 
that only one party applies, it is his duty to grant such annul- 
ment at the instance of such party after notice to the other 
‘ and identification of the applying party as the husband or wife 
of the unwilling member of the family. 

My reason for making this explanation with respect to 
the national character of this movement is in order that you 
gentlemen of the Committee may have a fair understanding 
of what is meant by the phrase “dictatorship of the proletariat,” 
and how it is intended to maintain and perpetuate it, because 
it is this phrase that you constantly meet with in the Com- 
munist Internationale constituting the guiding constitution 
and basis of organization, fundamental and organic law of 
the new Internationale, to which the Socialist party of Amer- 
ica has pledged its support, if you like, or declared itself in 
solidarity with, if you will. 

There are two phases, therefore, to this Internationale pro- 
gram of the Socialist party of America. One phase is that to 
which I directed your attention at the outset of this discus- 
sion involving the Socialist party of America in common con- 
cern with the other radical revolutionary groups of the world 
to refuse its support, to obstruct and resist this government 
in time of crisis and national peril. 

The other is the national, or domestic, program of the same 
international. movement, a description of the character of 
which I have just made to you. 

And now I come to apply, with the aid of the evidence, 
these fundamental principles to which I have been directing 
your attention, to the charges that have been made against 
these five Socialist Assemblymen and the party of which they 
are members; and I shall very largely follow, in this connec- 
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tion, the lines of the argument made by the representative of 
these five men in his remarks delivered in this Chamber yester- 
day. - 

The Socialist party of America is neither a party nor Ameri- 
can. It is an organization created for the purpose of accom- 
plishing in the United States by: any available means, deter- 
mined only by national conditions and exigencies, the social 
revolution and the establishment of ‘a Socialist common- 
wealth as part of the imternational revolution of which the 
present Soviet government of Russia is a part. 

It is not a party in the sense in which the term “party” is 
used in American political life. A political party as we un- 
derstand the term is a group of voters differing from other 
groups as to the expediency of certain political principles or 
policies, but steadfast in adhering to the Constitution and to 
our republican form of government and proposing to effectuate 
their principles and policies in our political system solely . 
through the processes of the law and the use of the ballot. The 
Socialist party is a membership organization distinct from 
enrolled voters. It numbers among its members infants and 
aliens. It is a member of an international group and its pro- 
gram is not fundamentally political. 

It is not American. This aspect or phase of its character 
is not to be determined by the protestations to the contrary, 
made during the course of this trial by those witnesses who 
have attempted a belated declaration of adherence to our form 
of government and institutions, made under the stress of 
accusation and to meet the exigencies of the attempted defense; 
but is rather to be gathered from the unvarying declarations 
as to the principles and policies with which this record is 
filled to repletion. . 

The philosophy on which the Socialist party of America, 
as the domestic expression of an international doctrine is 
based, is the very antithesis of national existence. This phil- 
osophy constitutes the unvarying platform of the Socialist 
party of America. It is in violent opposition to the idea of 
national patriotism, upon which rest in the last analysis our 
national existence, the establishment of government, the in- 
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suring of domestic tranquillity, the promotion of the gen- 
eral welfare and the securing of the blessings of liberty to 
ourselves and our posterity, the fundamental purposes for 
which this government was established. 

As against these purposes the Socialist party of America 
adheres to the theory that the citizens of the United States, as 
well as those of every other country in the world, are ‘con- 
cerned with no other consideration than a continuing bitter 
struggle between two imaginary classes of society, the one 
seeking to keep the other in perpetual bondage; that it is 
only in this struggle that those who are adhering to the prin- 
ciples and policies of the Socialist party of America can 
possibly be interested; that inasmuch as this is a capitalistic 
government, its aims and its purposes do not deserve, and 
will not receive, the encouragement, support and fidelity of 
those who constitute the members of this party, and that it 
is necessary, therefore, in order to secure the triumph of the 
principles of the party, that the government of the United 
States should be overthrown and in its place should be substi- 
tuted a so-called co-operative commonwealth operated as part 
of an international institution of the same character, devoted 
not to the interests of the entire people of the United States, 
but exclusively to the alleged interest and for the imaginary 
benefit of the propertyless elements throughout the entire 
world denominated the proletariat of all countries, in whose 
hands, in the phrase of its present chief exponent, Nikolai 
Lenine, there shall be placed an immutable and _ perpetual 
dictatorship. j 

As I have said, the proof of this program is not to be found 
in the hypocritical and evasive apologies, protestations and 
explanations given upon this hearing, but in the plainly writ- 
ten and easily understood declarations of the party itself and 
of these Assemblymen elect. 

It is unnecessary for us to enter into any lengthy analysis 
or consideration of the principles of radical socialism in this 
oral argument. Suffice it to say that this party and its members 
accept those principles in the fullest and to the most un- 
qualified extent. We shall rather content ourselves with an 


MARTIN CONBOY 907 


exposition at this place of the not merely un-American but 
positively anti-American and alien character of this organi- 
zation. 

At the National Convention of the Socialist Party of 
America, held in St. Louis in April, 1917, a war program was 
adopted, later confirmed by referendum to the dues-paying 
membership of the organization. The appeal for support of 
the government in this time of national crisis was rejected by 
the party, and its members were directed to deny and repu- 
diate allegiance to this government and reaffirm instead their 
allegiance to, and support of, this anti-American organization. 

Instead of a declaration of allegiance to the United States 
of America, this anti-American party unmistakably revealed 
its real nature in the following language: 

“The Socialist Party of the United States in the present 
grave crisis solemnly reaffirms its allegiance to the principle 
of internationalism and working-class solidarity the world 
over and proclaims its unalterable opposition to the war just 
declared by the government of the United States.” (Rec. p. 
449.) 

In plain and explicit language it called upon the workers of 
this country to refuse support to this government in the war. 
No more explicit announcement of adherence to the enemies 
of this nation, giving them aid and comfort, was ever made 
by a traitor or set of traitors, 

Adherence to the Internationale and anti-American purposes 
for which this party was organized is established by the fol- 
lowing language, expressly repudiating all sympathy with, or 
intent to support, the government of the United States, in 
time of national crisis, no matter how that crisis might have 
been brought about and even though the very existence of 
the nation itself is imperiled as the result of an unwarranted, 
unjustifiable and violent attack involving the nation in the 
necessity of a defensive war: 

“The only struggle which would justify the workers in 
taking up arms is the great struggle of the working class of 
the world to free itself from economic exploitation and politi- 
cal oppression, and we particularly warn the workers against 
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the snare and delusion of so-called defensive warfare.” (Rec. 
p. 450.) . 

This party declaration was only confirmatory of what the 
party members themselves understood to be the position that 
they should take in a time of national crisis. Two of these 
Assemblymen, Waldman and Claessens, before the party dec- 
laration was written, signed pledges in utter violation of 
their naturalization oaths to protect and defend the Constitu- 
tion and laws of this government against all enemies whether 
foreign or domestic; and thereby solemnly pledged themselves 
not only not to enlist for the purposes of such defense, but 
to withhold their approval of enlistment on the part of others. 

The party kept clearly before its members the conflict be- 
tween the doctrine and spirit of national patriotism and the 
anti-American disloyal and subversive ideal to which it not 
only stood committed but for which it demanded the un- 
qualified support of its members. 

“As against the false doctrine of national patriotism we up- 
hold the ideal of international working-class solidarity.” 

No ingeniously devised and cleverly phrased explanation 
of the witnesses on the stand as to the true meaning of the 
above solemn declaration of the Socialist Party can change 
to the satisfaction of any reasonable person its true intent, 
purpose and meaning. In this declaration national patriotism 
is held up to the scorn and ridicule of the working people of 
America. It is pictured as something false, something de- 
grading, something to be abhorred and avoided. ‘There is 
struck the true keynote of the philosophy of the Socialist 
Party of America. There, in one sertence, that party ex- 
presses its hatred and contempt for that quality without which 
no man may sit in a legislative hall and help in the making 
of laws for America for, above all other things, he who makes 
laws for America must first have in his heart the ideals of 
patriotism, a love of his country and a respect for its insti- 
tutions. 

There has been no official attempt despite the protestations 
of those who have taken the stand in behalf of these five men 
to conceal the international and denationalizing character of 
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this organization. It is evident from the unmistakable lan- 
guage we have already quoted and is also demonstrated by 
other party declarations throughout the war and since its 
termination. The anti-America attitude of this party cannot 
be justified by reference to the speeches and writings of Amer- 
ican statesmen of the past who, in conformity with a policy 
of protest against what they conceived to be the best in- 
terests of the United States, had on occasion made declara- 
tions which are sought to be utilized in this proceeding as 
justification for the anti-America attitude of the Socialist Party 
of America. 

The explanation of the anti-America attitude of the Social- 
ist Party of America during the war lies in the anti-national 
and pro-international character of its program. Its members 
are not occasional but perpetual traitors, in constant con- 
flict not merely with the purposes of any temporary adminis- 
tration of the affairs of this government, but with its very in- 
stitutions and fundamental laws. They are not citizens of 
the United States but subjects of the Internationale whose pro- 
nouncements are to be given their moral support, a support 
which they not only withhold from but deny to the government 
of the United States. Their submission to the laws of this 
country is a matter of expediency or the result of the coer- 
cion of the Penal Law. Resistance to the raising of national 
armies or repudiation of the solemn obligations of the na- 
tion were advocated, approved and adopted by the deliberate 
and overwhelming support of the membership of the party 
and only deleted or exorcised from its platform by an utter 
usurpation of power on the part of the National Executive 
Committee of the Socialist party to hide from the public au- 
thorities the illegal purposes of the party and to suppress and 
conceal the evidences of its unquestioned guilt. To-day these 
illegal provisions stand unrepealed and no attempt has been 
made to secure their elimination from the. platform of the 
party by any means known to or accepted by its organic law. 

The principal exponent of this party who appears here in the 
dual.capacity of witness-in-chief and counsel-in-chief is the 
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International Secretary for America of the International So- 
cialist Bureau. ; 

Next to him the most prominent exponent of the principles 
to which this party is committed who has appeared before 
this Committee is the Educational Director of the Rand School 
of Social Science, an organization approved by a resolution 
of the Executive Committee of the National Party, but which 
has never been approved or chartered by the Education De- 
partment of the State of New York; who has been a dele- 
gate in attendance at two of the International Congresses and 
an elected delegate to two other congresses, held since the 
beginning of the war. 

Mr. Lee testified (p. 536) that these international conven- 
tions or congresses maintained an International Socialist Bu- 
reau with an Executive Committee and secretary acting in the 
interim between congresses and that the conventions or con- 
gresses themselves were composed of “the Socialist Parties of 
the various countries as affiliated, as represented in these con- 
gresses and affiliated with these Bureaus,” this constituting 
the Socialist Internationale. It is true that the Second In- 
ternationale has now ceased to exist, but the necessity for an 
international organization to control, co-ordinate and secure 
co-operation among the various radical revolutionary Socialist 
elements in all countries is fully accepted; and the first act 
of the Socialist Party of America when the conclusion of the 
war permitted it to resume the holding of national conventions 
was to declare its realization not only of the importance but ' 
the necessity for the immediate organization of a new Inter- 
nationale, and its adherence to, conformity with and belief in 
the idea that such new Internationale should be based in clear 
and unmistakable terms upon the fundamental principle “that 
the real struggle in the modern world is one between the 
workers of all countries as against the ruling classes of all 
countries.” (p. 2023). 

Therefore, the first act of the Socialist Party of America 
after the war was to repudiate those Socialists abroad who 
had supported their countries during the war, and who were 
engaged in an attempt to revive the Second Internationale 
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which had become extinct by reason of the world war and at 
the same time to enter into affiliation and co-operation with 
the Third Internationale, the international body set up in 
Moscow to carry out in all countries the principles, program 
and methods which Lenine and Trotzky have succeeded in 
fastening upon the people of Russia. 

So closely had the bond of internationalism been established 
before the war that the Socialist representatives in the Ru- 
Manian Parliament (p. 550), those Socialists who were to be 
found in the Duma, in the Austrian legislative body and in 
‘other national parliamentary~ and legislative organizations 
throughout the world were all regarded as representatives of 
the International organization (pp. 569, 570), guided by the 
resolutions of the Internationale which “were considered as 
having a very high moral authority, as being intended for the 
guidance of the Socialist Party in the various countries.” 
(p. 570). 

The Socialist Party of America was submissive to the high 
moral authority of the Internationale that existed until the 
outbreak of the war. When the old or Second Internationale 
ceased to have authority because of the refusal of those groups 
in the Socialist movement, criticized, condemned and repu- 
diated as pro-war Socialists by the Socialist Party of America 
for having set their country above their allegiance to the 
creed of radical revolutionary socialism, to adhere to the prin- 
ciples of radical revolutionary socialism during the period of 
national stress and crisis, a new Internationale was sought 
to be formed, on radical revolutionary lines. During the pe- 
riod of the war the Socialist Party of America maintained 
itself as part of this International program by its adherence 
to “the uncompromising” group of International radical rev- 
olutionary Socialists who, under the leadership of Lenine, met 
at Zimmerwald in September, 1915, and at Kienthal in 1916, 
on whose program the Third Internationale has been erected. 
By the use of the word “uncompromising” which will be found 
in the Chicago Manifesto, adopted September, 1919 (p. 305), 
the Socialist Party of America has reference to the anti-na- 
tional, anti-patriotic, anti-coalition stand which it and the other 
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radical revolutionary groups of Socialists in Europe took 
during the time of national peril and stress. Those Socialists 
in Europe who were loyal to their respective governments, 
who joined in coalition cabinets, and who stood by their re- 
spective countries during the war are expressly eliminated 
from the category of uncompromising Socialists. ‘The Bol- 
sheviki of Russia, the Spartacides and Independent groups in 
Germany, and the Socialist Party in America are the outstand- 
ing exponents of this uncompromising attitude so repeatedly 
referred to in the declarations, manifestoes and official pro- 
nouncements of the Socialist Party of America since 1914, 
and the telegram received only yesterday is the last piece of 
evidence on this point. 

The effort made by the defense to qualify and minimize the 
denionstrated affiliation of the Socialist Party of America with 
the Moscow Internationale controlled by Lenine, Trotzky 
and their director of propaganda, Zinoviev, the radical Swiss 
Socialist, Fritz Platten, and the Premier of the Ukrainian 
Communist Government, Rakovsky (p. 1475), only tends to 
emphasize the importance of this connection. 

There is no confusion in the mind of Alexander Trachten- 
berg, Director of the Bureau of Labor Research of the Rand 
School, that the Socialist Party of America is in complete 
accord and harmony with the International program of Lenine 
and his associates. In his letter to the New York Call under 
date of November 26, 1919, advocating the adoption of the 
minority report submitted by the September, 1919, National 
Emergency Convention, to the membership of the party along 
with the majority report for consideration and vote, Trach- 
tenberg writes: 

“By its past record—the adoption of the Zimmerwald pro- 
gram in 1915, the support of the Kienthal Manifesto in 1916, 
the adoption of the St. Louis resolution in 1917, the general 
position of the party and the sentiment of the rank and file 
throughout the last five years—the Socialist Party could not 
do anything else but ally itself with those Socialist groups 
who have like itself remained steadfast to the revolutionary 
and internationalist spirit of the Socialist movement” (p. 1255). 
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Every official pronouncement of the party and the unofficial 
statements of its members can only be understood when this 
underlying affiliation is appreciated. 

In the early part of last year James Oneal was sent to Eu- 
rope by the Socialist Party of America and returned about the 
last of April. 

On May 7, 1919, he made a report which was submitted to 
the National Executive Committee of the Socialist Party. 
His visit to England closely followed the holding of the Mos- 
cow Congress at which the Third Internationale was estab- 
lished in March, 1919. It also followed the Berne conference, 
whose program was rejected by the Socialist Party in America, 
because it was not sufficiently radical and revolutionary. 

This report is of great importance because of its explana- 
tory statement of the nature of the Third Internationale and 
was before the members of the Socialist Party of America at 
the Emergency Convention held in Chicago in September, 
1919, when the party decided to affiliate itself with the Mos- 
cow Internationale. 

In order that the Committee may have a clear understand- 
ing of this report, and inasmuch as an examination of it will 
indicate the extent to which the views of the party responded 
to the Internationale situation as reported by Mr. Oneal, I 
deem it advisable at this time to read that report in full. It 
was subsequently disseminated among the members of the Ex- 
ecutive Committee in June, 1919: 

“Brooklyn, May 7th, 1919. 
“Dear Comrade Germer: 

“T am enclosing the story of my experience on arrival in 
England, which appeared in the Call. Owing to the police 
espionage I had to be very careful and I decided to wait until 
I returned before I wrote you or made any reports. 

“T did not go to any other country for a number of reasons. 
First, the situation is still so unsettled in the other countries 
that in my judgment it will probably be a year before we can 
make any definite alliance with comrades abroad. The Italian 
comrades have refused to attend the Berne Conference, and 
when I was in London, news came that the Italian Party had 
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also definitely withdrawn from the International Bureau. The 
Swiss comrades also refused to attend and I learned that there 
is no likelihood of them affiliating with the Berne crowd. 

“The British Socialist Party, which corresponds to the So- 
cialist Party in this country, had intended to send delegates, 
though not satisfied with all the elements that would attend at 
Berne. In the meantime, the Labor Party claimed a monopoly 
of choosing all delegates representing Great Britain. The In- 
dependent Labor and the British Socialist Party protested, and 
the latter announced its intention of ignoring the decision of 
the labor party, but could not elect its delegates in time. But 
as soon as the decision of the Berne Conference became 
known, the British Socialist Party comrades, if the members 
of the executive are to be relied upon, and I think they speak 
for the membership—decided that they would not care to af- 
filiate with the Berne organization. 

“In France the situation has not changed and owing to this 
fact, I questioned the advisability of going to Paris. Some of 
the French delegates formed a healthy ‘left’ in the Berne Con- 
ference, and the tendency is in that direction in the French 
movement. Now that the war hysteria is passing the chauvin- 
ists in the French movement are losing what standing they 
had and the whole movement will eventually plant itself on a 
sound international basis. May Day events will undoubtedly 
hasten this result. ‘ 

“T could have stayed another week and attended a meeting 
of the commission of the Berne conference which was called 
to meet in Holland on April 24th. I could have claimed a 
seat in the commission,,but in doing so I would have been 
morally bound to pay $100 dues to the old International Bu- 
reau. J would not take that responsibility as it was in con- 
flict with my judgment. The next best thing was to write a 
statement of what had occurred in the United States, the ac- 
tivity of the social patriots who had left the party, how the 
party had been persecuted, the complete collapse of the Ameri- 
can Federation of Labor officialdom to imperialism and autoc- 
racy, and the position of the party regarding the League of 
Nations, war and internationalism. This I did and I gave 
copies to J. Ramsay MacDonald of the Independent Labor 
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Party, and to Comrade Inkpin, secretary of the British Social- 
ist Party. MacDonald attended the meeting of the Commis- 
sion, and no doubt brought this statement to the attention of 
the members, and they know what the attitude of the Ameri- 
can Party is. Whether it will help in eliminating the chau- 
vinist elements of the Berne organization I do not know, but 
it is certain they will gather no comfort from it. I regret that 
I did not make another’ copy of this statement to send on to 
you, but it will probably appear in the Call, the organ of the 
B. §. P.’— 

That. is, the English Call. It is not the New York Call.— 
“as Inkpin promised it would, and if I can get a copy of it 
I will send it on to you. 

“There is the further fact that the Scheidemann patriots 
were accepted at Berne, a fact, of course, which we knew be- 
fore I left this country. They correspond to the Social patri- 
ots in the allied countries and there is little difference between 
them except that they represent the bourgeoisie classes of their 
respective countries and are in conflict with each other. 

“A large part of Central and Eastern Europe is still in a 
state of turmoil and it will be many months and possibly a 
year or two before any definitely established party group will 
be formed that will have time to consider the founding of a 
new Internationale. 

“While in London I secured some information regarding 
the Communist Congress held in Moscow. It had to be called 
in an atmosphere of secrecy if delegates in other countries 
were to attend and a number of delegates were arrested while 
on their way to the Congress. Despite opposition 32 delegates 
were present representing the following fourteen countries: 
Germany, Russia, Hungary, Sweden, Norway, Switzerland, 
America, Bulgaria, Rumania, Poland, Finland, Ukraine, Es- 
thonia and Armenia. The Berne Conference had 100 dele- 
gates representing 25 countries, but the delegates did not have 
the same difficulties to face that the Moscow delegates did. 

“Fifteen other organizations were represented at Moscow 
with a voice but no vote. These included representatives of 
Czech south Slav (Jugo Slav), British and French Commu- 
nist groups, Dutch Social Democratic Party, Socialist Propa- 
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ganda League of the United States, Swiss Communist group 
and similar groups in Turkestan, Turkey, Georgia, Persia, 
China and Korea. ‘These representatives were probably com- 
rades who were marooned in Russia and were accepted as 
fraternal delegates but unable to speak authoritatively for 
their organization. 

“An article in the central organ of the Soviets ‘Isvestiya’ 
refers coolly to the commission elected by the Berne Confer- 
ence to go to Russia and investigate the Soviet regime. An 
extract from it undoubtedly reflects the view of the Moscow 
Congress. I quote (he says): 

“<The establishment of the Communist International, which 
places itself in opposition to the international of opportunists 
and social traitors, has now confronted all the hesitating ele- 
ments in the Socialist movement who have not yet sold their 
principles to the imperialist bourgeoisie with the option either 
of joining the advance guard of the proletariat in its fight for 
the Social Revolution, or of going over to the league of capi- 
talists struggling for social reaction. ‘There is no longer a 
third way. The Social Revolution is knocking at the door of 
the Old World. With the establishment of the Third Interna- 
tionale the proletariat has reached the very gates of the Social- 
ist era and will know how to open them, in spite of all the ob- 
stacles which have been accumulated in its way by the will of 
the ruling class and the treachery of its former leaders.’ 

“The Moscow Congress resolved to take over the work of 
the Zimmerwald and Kienthal groups after a report by Bala- 
banoff, Secretary of the Zimmerwald International Socialist 
Committee, in which he was joined by,’’—now note the names 
of the members of the Zimmerwald Association—“Lenin, 
Trotzky, Zinovieff, Rakowsky and Platten as members of the 
Zimmerwald Association.” 

“On the matter of organization I quote the following deci- 
sion of the Moscow Congress: 

“ ‘In order to expedite the commencement of activity of the 
new International the Congress at once elects the necessary 
organs with the provision that the final constitution of the 
Communist International will be submitted by the Bureau to 
the next Congress. The direction of the Communist Interna- 
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tional is entrusted to an Executive Committee consisting of 
one representative from the Communist’ parties of the more 
important countries. The parties in Russia, Germany, Ger- 
man-Austria, Hungary, the Balkan Federation, Switzerland 
and Sweden are to send their delegates to the first Executive 
Committee without delay. Parties from other countries, which 
will have declared their adhesion to the Communist Interna- 
tional, before the second Congress, will also receive a seat on 
the Executive Committee. Pending the arrival of delegates 
from abroad, the comrades of the country in which the Exec- 
utive Committee has its seat will undertake their work. ‘The 
Executive Committee elects a Bureau of five members.’ 

“So far as I know there was unity at the Moscow Congress, 
which was quite in contrast with the Berne Conference. There 
is little doubt that in selecting the name ‘Communist’ the Mos- 
cow Congress did so for the same reason that the Marxists 
did in 1847, that is, to distinguish themselves from the many 
sects and groups going under the name of Socialist. The 
world war has resulted in the same confusion regarding the 
use of the word that was apparent in the days when various 
utopian sects of divergent views called themselves Socialist. 
The Moscow Congress certainly have in mind the ideals of 
Socialism, not the concept of communism of wealth which has 
characterized many religious sects. Its membership is made 
up of all the elements of the Socialist movement that oppose 
war and militarism, relies upon the class struggle to chart the 
course of the movement and. keeps in mind the fact that the 
real struggle in the modern world is one between the workers 
of all countries as against the ruling classes of all countries. 

“In conclusion will state that I could have gone to other 
countries and probably have acquired more information, but 
learning what I did in London, I felt I could not justify the 
expenditure of a few more hundred dollars for what addi- 
tional information I might have secured. ‘There was the addi- 
tional consideration that if I stayed longer I had ‘no assurance 
of. getting passage back before, June and perhaps later. I 
would have, therefore, piled up a large expense which would 
have hardly been compensated by any additional information 
I might have secured. 
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“My impression is that as the work of the Paris peace 
conference becomes better known, the dispelling of illusions 
that the diplomats might be persuaded to make a ‘people’s 
peace,’ illusions, strange to say, many who called themselves 
Socialists apparently believed, the drift away from the Berne 
Conference will become pronounced and this survival of the 
old International will disappear. ‘There were some revolu- 
tionary elements at the Berne Conference who hoped that they 
could swing it to adopt declarations that would be a challenge 
to the Paris diplomats. A statement made at the Berne Con- 
ference by Loriot of France, for example, was read at the 
Moscow Congress and was heartily cheered. I was unable to 
get the text of this statement, but it is evident that there were 
delegates at Berne, though in the minority, who would be ac- 
ceptable to Moscow. ‘The Irish delegation was also of the 
same type. 

“Then there are elements like the I. L. P. of Great Britain 
who from the beginning of the war maintained a critical at- 
titude toward their own government and suffered persecution 
for it. Their offices were raided, their literature confiscated 
and many of their members served terms of imprisonment. 
They have occupied a center position, but they will inevitably 
be driven to a course that will bring them to hearty support of 
a genuine International pledged to International solidarity of 
the workers and against imperialist wars. ‘Their fault has. 
been hesitation to draw logical conclusions from facts which 
they repeatedly brought to the attention of their own member- 
ship and the workers in general. Events are dispelling their 
illusions as they admitted to me when I talked with them. 

“The International was the work of years and it will re- 
quire time to rebuild it on a sound foundation. The process 
of getting together is now under way and will proceed more 
rapidly as the wounds of the war are healed. Whether the 
party desires to take any immediate action regarding the In- 
ternational upon the basis of our knowledge is for the party 
itself to determine (pp. 2019-2024). 

“(Signed) James Oneal.” 

The Chairman. Shall we recess now? 

Mr. Conboy. If the Committee can bear with me until the 
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regular hour of adjournment, I should prefer to go on. If it 
is just as agreeable to the members of the Committee to go on 
for the next ten minutes, I prefer that. 

The intimate connection between Zimmerwald and Moscow 
is shown in the fact that the report of the work of the Zim- 
merwald and Kienthal groups is joined in by Lenine, Trotzky, 
Zinoviev, Rakovsky and Platten, who are the signers of the 
Moscow Manifesto. ‘The membership of the Moscow Con- 
gress as explained by Oneal “is made up of all the elements 
of the Socialist movement that opposed war and militarism, 
relies upon the class struggle to chart the course of the move- 
ment and keeps in mind the fact that the real struggle in the 
modern world is one between the workers of all countries 
against the ruling classes of all countries.” 

From the Moscow Congress was issued a manifesto adopted 
March 26, 1919, signed by Rakovsky, Lenine, Zinoviev, Trot- 
zky and Platten addressed to “The Proletariat of all’ Lands,” 
published under the title of the “Manifesto of the Communist 
Internationale” characterized by the Literature Department of 
the Socialist party (p. 278) as “undoubtedly the greatest dec- 
laration ever issued from any working class tribunal since the 
Communist Manifesto of Marx and Engels,” and identified by 
Assemblyman Waldman as the first official document of the 
Communist Internationale which is the same Internationale 
that is referred to in the minority report to the Socialist party 
as the Third Internationale. (P. 1809). 

The character of this document is admirably stated in the 
following from the introductory paragraphs contained in the 
pamphlet in which the Manifesto itself is printed. This in- 
troduction declares that the Manifesto “speaks the plain, clear 
language of the revolutionary Communistic proletariat” and 
commends “its remorseless and scientific criticism of the polit- 
ical and economic fallacies.that pass for socialistic activity 
in some circles.” The purpose of the Manifesto and of the 
Third Internationale is thus described in the concluding lan- 
guage of this introduction: 

“Reformistic opportunism is pilloried as it deserves to be. 
It (the Manifesto) will assist the Socialist movement every- 
where into the path of uncompromising revolutionary action 
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that alone can usher in the triumph of international socialism.” 
(P. 280). . 

The Manifesto introduces its international program in the 
following paragraph: 

“We Communists, representatives of the revolutionary pro- 
letariat of the different countries of Europe, America and 
Asia, assembled in Soviet Moscow, feel and consider ourselves 
followers and fulfillers of the program proclaimed seventy- 
two years ago. It is our task now to sum up the practical 
revolutionary expense’ (probably experience) “of the work- 
ing class to cleanse the movement of its admixtures of op- 
portunism and social patriotism and to gather together the 
forces of all true revolutionary proletarian parties in order 
to further and hasten the complete victory of the Communist 
revolution.” 

It advocates radical methods only. Its language is as fel- 
lows: 

“The opportunists who before the war exhorted the work- 
ers in the name of the gradual transition into Socialism, to 
be temperate; who during the war asked for submission in 
the name of Burgfrieden” (domestic peace) “and defense of 
the Fatherland, now again demand of the workers self-abne- 
gation to overcome the terrible consequences of the war. If 
this preaching were listened to by the workers, capitalism 
would build out of the bones of several generations a new and 
still more formidable structure leading to a new and inevita- 
ble world war. Fortunately for humanity this is no longer 
possible saehinhy 2 

And again: 

“Only the proletarian dictatorship which recognizes neither 
inherited privileges nor rights of profit, but which arises from 
the needs of the hungering masses, can shorten the period of 
the present crisis; and for this purpose it mobilizes all materi- 
als and forces, introduces a universal] duty of labor, estab- 
lishes a regime of industrial discipline, this way to heal in the 
course of a few years the open wounds caused by the war and 
also to raise humanity to a new undreamed of height.” 

That parliamentary methods are not to be employed in es- 
tablishing this proletarian dictatorship is made as plain as a 
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pikestaff by the following paragraph, which is of transcending 
importance : 

“Tf the finance sigarche considers it advantageous to veil 
its deeds of violence behind parliamentary vote then the bour- 
geois state has at its command in order to gain its ends all 
the traditions and attainments of former centuries of upper 
class rule multiplied by the wonders of capitalistic technique; 
lies, demagogism, persecution, slander, bribery, calumny and 
terror. ‘To demand of the proletariat in the final life and 
death struggle with capitalism that it should follow lamb-like 
the demands of bourgeois democracy” (and it may be said in 
explanation of this phrase that every democracy is in the view 
of those who accept the principles of radical revolutionary So- 
cialism a bourgeois democracy) “would be the same as to ask 
a man who is defending his life against robbers to follow the 
artificial rules of a French duel that’ have been set by his ene- 
my but not followed by him (p. 286). 

“In an empire of destruction where not only the means of 
production and transportation but also the institutions of po- 

_ litical democracy represent bloody ruins, the proletariat must 
create its own forms to serve above all as a bond of unity for 
the working class, and to enable it to accomplish a revolution- 
ary intervention in the further development of mankind. 
Such apparatus is represented in the workmen’s councils.” 

We now come to the purpose plainly announced and method 
clearly defined by which the dictatorship of the proletariat is 
to be established the world over. An imperium in imperio is 
to be created which shall destroy the government by means 
foreign to, independent of and inconsistent with those provid- 
ed by our constitutional and parliamentary form of govern- 
ment. This program is as follows: 

“The proletariat created a new institution which embraces 
the entire working-class without distinction of vocation or 
political maturity, an elastic form of organization capable of 
continually renewing itself, expanding, and of drawing into 
itself ever new elements, ready to open its doors to the work- 
ing groups of city and village which are near tothe proletariat. 

“This indispensable autonomous” (the idea of a self-func- 
tioning extra-governmental organization is~here plainly ex- 
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pressed) “organization of the working class in the present 
struggle and in the future conquests of different lands, tests 
the proletariat and presents the greatest inspiration and the 
mightiest weapon of the proletariat of our time (p. 287). 

“Whenever the masses are awakened to consciousness, 
workers, soldiers and peasants’ councils will be formed. To 
fortify these councils, to increase their authority, to oppose 
them to the state apparatus of the bourgeoisie is now the chief 
task of the class conscious and honest workers of all countries. 
By means of these councils the working class can counteract 
that disorganization which has been brought into it by the in- 
fernal anguish of the war, by hunger, by the violent deeds of 
the possessive classes and by the betrayal of their former lead- 
ers” (pp. 287-288). 

Then follows this statement of what will be accomplished 
by these councils so organized and created for these purposes: 

“By means of these councils the working classes will gain 
power in all countries most readily and most certainly, when 
these councils gain the support of the majority of the laboring 
population. By means of these councils the working class 
once attaining power will control all the fields of economic and 
cultural life as in the case of Russia at the present time” 
(p. 288). 

It must be remembered that though the chief counsel and 
chief witness of the defense has declared, for the purpose of 
this trial, that he does not favor the Soviet form of govern- 
ment for this country, his party has accepted the Internation- 
ale of which this document is the constitution and statement 
of program by which the purposes of this Internationale are 
to be internationally accomplished. 

While the imperium in imperio is thus being created the dis- 
integration of the State is at the same time to be accomplished, 
and we must emphasize at this point that despite the testimony 
given by those of the five Assemblymen who took the stand 
in their own behalf as well as by their other witnesses that 
they do not advocate a Soviet régime in the United States, 
these interested denials can have no weight in view of the pol- 
icy of the party in affiliating with the Third Internationale. 
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Moreover, other leaders are in favor of commencing with the 
program at once. 

The night following the termination of hostilities, at the 
Park View Palace, 110th street and Fifth avenue, Prof. Scott 
Nearing, formerly of the University of Pennsylvania, now of 
the Rand School and a colleague there of Mr. Claessens, made 
a speech in which he said: 

“So while we rejoice that the Russian revolutionists are 
breaking economic chains; while we send our good wishes and 
cheer to the German revolutionists as they throw off autocracy 
and set up a government of the people, let us not forget that 
expressions of good cheer and messages of encouragement, 
are not the things that the Russian and German workers want 
from us. They want from us a workers and soldiers’ council 
in’ New York City. They want from us a workers and sol- 
diers’ government in the United States. When we have an 
established government, we will have made good our claim to 
brotherhood and comradeship with the workers of Russia and 
Germany.” (pp. 1469-1470). 

Similar views were expressed by Alexander Trachtenberg in 
the speech which he made at Park View Palace on November 
7, 1919, at the celebration of the second anniversary of the 
Russian Soviet Republic, (p. 228) in the speech of Claessens 
made upon the same occasion, and in the speech of Waldman, 
made on the same evening, at a similar celebration, held at 
Brownsville Labor Lyceum, Sackett street, Brooklyn, at which 
Solomon was the chairman, and which was also addressed by 
James Oneal, the observer of and reporter on International 
Plans and Purposes. 

The Chairman. Recess until 2 o’clock. 


AFrrtrER Recsss, 2:20 P. M. 


Mr. Conboy. Mr. Chairman and gentlemen of the Commit- 
tee: When we had concluded before the noon adjournment 
I directed your attention to the character of the domestic pro- 
gram stated in the Constitution of this new Internationale and 
the advocacy of it by leaders of the Socialist party of America 
within a day after the signing of the armistice and latterly 
within the period of a few months or at the time of the cele- 
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bration of the second anniversary of the establishment of the 
Soviet Republic. I continue with my analysis of this Com- 
munist Manifesto. The terms that you will find used in it 
are those which have occurred time and again throughout these 
proceedings and constitute the vocabulary of international 
Socialism and are completely and thoroughly understood by 
its advocates and adherents. 

“The collapse of the imperialistic state and of the imperialis- 
tic military system and the disintegration of the government 
are to be concomitant with the organization of the proletarian 
régime. 

“The imperialistic war which pitted nation against nation 
has passed and is passing into the civil war which lines up 
class against class. \ 

“The outery of the bourgeois world against the civil war 
and the red terror is the most colossal hypocrisy of which the 
history of political struggles can boast. There would be no 
civil war if the exploiters who have carried mankind to the 
very brink of ruin had not prevented every forward step of 
the laboring masses, if they had not instigated plots and mur- 
ders and called to their aid armed help from outside to main- 
tain or restore the predatory privileges. Civil war is forced 
upon the laboring classes by their arch-enemies. The work- 
ing-class must answer blow for blow, if it will not renounce 
its own object and its own future which is at the same time . 
the future of all humanity. 

“The Communist parties, far from conjuring up civil war 
artificially, rather strive to shorten its duration as much as 
possible—in case it has become an iron necessity—to minimize 
the number of its victims, and above all to secure victory for 
the proletariat. This makes necessary the disarming of- the 
bourgeoisie at the proper time, the arming of the laborers, and 
the formation of a communist army as the protector of the 
rule of the proletariat and the inviolability of the social struc- 
ture. Such is the Red Army of Soviet Russia which arose to 
protect the achievements of the working class against every 
assault from within or without. The Soviet army is insepara- 
ble from the Soviet State * * *” (pp, 288-89). 

The International scope of this new movement with which 
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the Socialist Party of America has allied itself is evident in 
the following differentiation between the Second and Third 
Internationale: 

“During this period” (the period of the Second Interna- 
tionale) “the center of gravity of the labor movement rested 
entirely on national grounds confining itself within the realm 
of national parliamentarism to the narrow compass of nation- 
al states and national industries” (p. 289). 

The purpose of the Third Internationale as distinguished 
from the First and Second which preceded it, is thus declared: 

“As the First Internationale foresaw the future develop- 
ment and pointed the way; as the Second Internationale gath- 
ered together and organized millions of the proletariat, so the 
Third Internationale is the Internationale of open mass ac- 
tion, of the revolutionary realization, the Internationale of 
Deeds. Socialistic criticism has sufficiently stigmatized the 
bourgeois world order. The task of the International Com- 
munist Party is now to overthrow this structure and to erect 
in its place the structure of the Socialist world order. We 
urge the workingmen and women of all countries to unite un- 
der the Communist banner, the emblem under which the first 
great victories have already been won” (p. 290). 

Our interest in this pronouncement of the Third Interna- 
tionale is not abstract. These provisions have a concrete 
meaning to this country and we are interested in the fact that 
the Socialist party of America, by referendum, has affiliated, 
declared its solidarity with and become part of the Communist 
Internationale at Moscow, for the reason that that Congress 
has unequivocally declared its purpose to be the overthrow of 
the United States of America, and its aim and only object is 
to establish in all countries, the United States included, a dic- 
tatorship of the proletariat. 

Mr. Stedman. You do not pretend to be reading now? 

The Chairman. No. 

Mr. Conboy. Not only has the Party by its action at the 
Emergency National Convention in September, 1919, adopted 
this principle and program, but these assemblymen elect, their 
instructors and leaders have made public utterances whose plain 
and unmistakable meaning shows that they are in full accord 


926 FAMOUS JURY SPEECHES 


and sympathy with the program and principles enunciated in 
this Moscow Manifesto. 

The Manifesto concludes as follows: 

“Proletarians of all lands! In the war against imperialistic 
barbarity, against the monarchy, against the privileged classes, 
against the bourgeois state and bourgeois property, against all 
forms and varieties of social and national oppression—Unite !” 

“Under the standard of the Workingmen’s Councils, under 
the banner of the Third Internationale, in the revolutionary 
struggle for power and the dictatorship of the proletariat, pro- ° 
letarians of all countries—Unite” (pp. 290-291). 

Comment upon this language would seem unnecessary. 

It has been necessary to dwell at this length upon the Mos- 
cow pronouncement because the Socialist Party of America in 
adopting the principles and program therein announced has 
clearly and conclusively proven that they are not a political 
party, that they are a revolutionary organization committed to 
the proposition of the destruction of our government and of 
its ideals of democracy and that the five assemblymen elect as 
members thereof and active and insistent exponents thereof, 
present themselves at the door of this chamber fully deter- 
mined to play their part in the destruction of this State. 

In the governing rule of the Communist Internationale we 
are informed, and I am reading the exact language, that: 

“This Internationale, which subordinates the so-called na- 
tional interests to the interests of the International revolution, 
will personify the mutual help of the proletariat of the differ- 
ent countries, for without economic and other mutual helpful- 
ness the proletariat will not be able to organize the new So- 
cietyamin (297s) 

These rules end with the following exclamation: “Long 
Live the International Republic of the Proletarian Councils.” 
(P. 298.) 

In the article written by Morris Hillquit to the New York 
Call on May 21, 1919, before the Oneal report was distributed 
among the members of the executive committee, before Refer- 
endum “D” had been adopted by an overwhelming vote and 
before the. Socialist Party of America had at its Chicago Con- 
vention announced its solidarity and affiliation with Moscow, 
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the purpose and scope of the new Internationale were plainly 
stated by Mr. Hillquit who at that time was opposing the theo- 
ry that the foundations of the Third Internationale of Social- 
ism had been laid either at Berne or in Moscow. His state- 
ment is as follows: 

“The communist congress at Moscow made the mistake of 
attempting a sort of dictatorship of the Russian proletariat 
in the Socialist Internationale and was conspicuously inept and 
unhappy in the choice of certain allies and in the exclusion of 
others.” (Pp. 1262-63.) 

Despite this criticism, however, the party has, as already in- 
dicated, taken an advanced radical revolutionary stand in a 
definite way, the purpose of which cannot be mistaken. 

The minority report sent out by the Chicago Convention of 
September, 1919, adopted by an overwhelming vote of the 
members of the party, denounced the Berne conference and de- 
clared that: 

“Any international to be effective in this crisis must contain 
only those elements who take their stand unreservedly upon 
the basis of the class struggle and who by their deeds demon- 
strate that their adherence to this principle is not mere lip loy- 
alty S(p.7326): 

The exclusion of certain groups by the Moscow convention 
declared in May, 1919, by Mr. Hillquit to be conspicuously in- 
ept was in September, 1919, approved by the party both in its 
Manifesto, unanimously adopted, and in the Minority Report 
subsequently adopted by referendum vote. In the former, 
pro-war Socialists were repudiated in the following language: 

“Recognizing this crucial situation, at home and abroad the 
Socialist party of the United States at its first national con- 
vention after the war, squarely takes its position with the un- 
compromising section of the International Socialist movement. 
We unreservedly reject the policy of those Socialists who sup- 
port their belligerent capitalist governments on the plea of 
‘national defense’ and who entered into demoralizing compacts 
for so-called civil peace with the exploiters of labor during the 
war and continued a political alliance with them after the 
War. -8 (PsoO:) 
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In like manner the Minority Report declared that: 

“We consider that a new international which contains those 
groups which contributed to the downfall of our former or- 
ganization must be so weak in its Socialist policy as to be use- 
lesser F320, ) 

The Chicago Manifesto declares its “solidarity with” or 
pledges its support to “the revolutionary workers of Russia in 
the support of the government of their Soviets, with the radi- 
cal Socialists of Germany, Austria, Hungary, in their efforts 
to establish working class rule in their respective countries and 
with those Socialist organizations in England, France, Italy 
and other countries who during the war, as after. the war, 
have remained true to the principles of uncompromising inter- 
national Socialism.” (P. 305.) 

The manifesto ends “Long Live the International Socialist 
Revolution, the only hope of the suffering world.” (P. 307.) 

The choice of allies by the Moscow Congress declared inept 
in May, 1919, by Mr. Hillquit is demanded in referendum 
“D” and is thus approved in the Minority Report in Septem- 
ber, 1919, by the Socialist party of America in the following 
language: 

“The Socialist party of the United States in principle and 
in its past history has always stood with those elements of oth- 
er countries that remained true to their principles. ‘The mani- 
festoes adopted in National Convention at St. Louis (1917) 
and Chicago (1919) as well as referendum ‘D’ 1919, unequiv- 
ocally affirmed this stand.” 

I am reading now from the Minority Report. 

“These parties, the majority parties of Russia, Italy, Swit- 
zerland, Norway, Bulgaria, Serbia, Greece and growing mi- 
norities in every land are uniting on the basis of the prelimi- 
nary convocation at Moscow of the Third Internationale. As 
in the past so in this extreme crisis we must take our stand 
with them.” (Pp. 326-7.) 

On October 28, 1919, commenting upon a letter dated Sep- 
tember 27 signed by Haase, Crispien and Stoerker of the Cen- 
tral Committee of the Independent Social Democratic party 
of Germany, a radical group, though not so radical as the 
- Spartacides whose inclusion in the new Internationale was de- 
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manded by the party, sent to Mr. Hillquit for transmission to 
the National Executive Committee of the Socialist Party of 
America, Mr. Hillquit as reported by the New York Call of 
that date said: 

“The interesting thing about it is that the independents take 
a position very much like that of the Socialist party of the 
United States. With this letter they also sent a copy of the 
program adopted by them at their last convention. ‘They place 
themselves in the platform squarely with the radical revolution- 
ary wing of the international Socialist movement and in very 
clear opposition to the majority Socialists of Germany. 

“They advocate the establishment of workers’ councils or So- 
viets as permanent institutions and as part of the governmental 
machinery of Germany. ‘They advocate the immediate social- 
ization of the most important industries and oppose co-opera- 
tion with bourgois elements in the government. 

“Their position on the Socialist Internationale is very similar 
to that of the Socialist party in America in that they, too, seek 
to exclude the so-called social-patriotic elements of the Socialist 
movement in all countries and to include the Bolshevik Social- 
ists of Russia.” (p. 2029). pm 

There can be no other meaning of the phrase, “The radical 
revolutionary wing of the International Socialist movement,” 
of which the Socialist party of the United States is by this 
statement conceded to be a component part, than that it de- 
scribes the purposes and methods of the anti-American, non- 
political, anti-patriotic, anti-national, anti-legal, extra-parliamen- 
tary international movement, whose national program in this 
country is to be fashioned upon the plan of the Soviet régime 
of Russia, inspired by its originator and dictator, Nicolai Len- 
ine, and that the Socialist ‘party of the United States proposes 
to carry into effect its purposes in this country as the pur- 
poses and objects were accomplished in Russia. 

At this point I submit that the overwhelming evidence in this 
case has proved beyond reasonable doubt the acceptance of and 
adherence to, by the Socialist party of America, the Inter- 
national program, subordinating national allegiance at all times 
to Internationalism and even denying it such allegiance in times 
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of national crises and emergency, and that so far as the domestic 
program of the same Internationale is concerned, there is the 
same sufficiency of evidence to establish the proposition that it 
is intended to impose this domestic program on the United 
States. : 

Now, we come to a consideration of the methods or tactics 
by which the Socialist party of America hopes to accomplish 
these things. 

The socialist party of America is preparing for and attempt- 
ing to bring about a revolution in this country as part of the 
international social revolution for the foregoing purpose, and to 
accomplish the foregoing program by the following unlawful 
methods: , 

First: It has opposed and obstructed and continues to oppose 
and obstruct the government of the United States and of this 
State in all measures relating to the national and State defense. 
Its purpose in so doing is a manifest one: to weaken and leave 
defenseless the government of State-and Nation against the 
attacks of foreign and domestic enemies, and thus deprive it of 
that right of self-preservation which is admittedly the first 
law of governments as it is of indwiduals. 

Second: It has advocated and incited the destruction of the 
existing government of the United States by illegal mass action. 

Third: While professing to utilize political action, it constant- 
ly denies that existing evils or defects may be remedied by such 
action, and insists that such political action must be supplement- 
ed by violence and mass action, which it advocates, both directly 
and by insinuation and suggestion. 

Fourth: The political action of the party is responsive only to 
the dues-paying membership. Those who are elected to of- 
fice are bound to follow the dictates of such membership and 
their compliance 1s compelled by drastic and comprehensive pro- 
visions in the constitutions of the party. 

Fifth: These methods and tactics are prescribed for the 
members of the party as an integral part of the party's princi- 
ples and program, by a great International Body. In the em- 
ployment of each and all of these methods, the Socialist party 
of America is in harmony and accord with the radical revolu- 
tionary Socialists in all the countries of the world. 
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I now devote myself to the first proposition. 

The Socialist party’s opposition to and obstruction of the 
government of the United States in all measures relating to 
national and state defense became conspicuous immediately aft- 
er the sinking of the Lusitania in May, 1915, when it became 
apparent that America would eventually be forced into the war. 

The program and policy of the party in concise and sig- 
nificant declarations were compiled about June 26, 1917 (subse- 
quent to our entry into the war), in a publication issued by the 
Rand School of Social Science and edited by Alexander T'rach- 
tenberg, with an introduction by Morris Hillquit under the title 
“The American Socialists and the War.” 

Immediately after the sinking of the Lusitania the National 
Committee of the Socialist party at a meeting held in May, 
1915, formulated a new section of the Constitution of the ‘party 
which was later ratified in a referendum of the membership by 
a vote of 11,041 for, and 782 against, as follows: 

“Article 2, Section 7—Any member of the Socialist party 
elected to an office who shall in any way vote to appropriate 
moneys for military or naval purposes or war, shall be ex- 
pelled from the party.” 

This attempt to weaken our country and render it defense- 
less and submissive to violence from within and without, was 
not a negative one merely, for at the same meeting of the Na- 
tional Committee held in May, 1915, following the sinking of 
the Lusitania, a manifesto was addressed by the Committee to 
the American people, the concluding paragraph of which is as 
follows: 

“Tet us ‘proclaim in tones of unmistakable determination: 
‘Not a worker’s arm shall be lifted for the slaying of a fellow 
worker of another country, nor a wheel turned for the pro- 
duction of man-killing implements or war supplies! Down 
with war! Forward to International peace and the world-wide 
solidarity of all workers!’” 

In September, 1915, when Von Mackensen was crushing 
Serbia, when the western front was hopelessly deadlocked and 
the cause of the allies was almost at its lowest, Lenine, ‘Trot- 
zky, Zinoviev, Rakovsky and Platten organized the Zimmer- 
wald Conference or Congress intended to become a new Inter- 
nationale, to take advantage of the existing conditions in the 
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various countries at war to bring about the international social 
revolution. ‘The program, though Mr. Hillquit could not re- 
member it, was admitted by Mr. Solomon to include the general. 
strike (p. 1922) and the Socialist party of America was imme- 
diately responsive to the suggestion. 

On April 21, 1916, when the situation became critical as the 
result of the exchange of diplomatic notes with the German 
government over the use of submarines as a means of warfare 
the national secretary of the Socialist party of America met 
with the various translator-secretaries (who are the secretaries 
representing, under the constitution of the Socialist Party of 
America, the various foreign language federations and, under 
the constitution, have their offices in the national office of the 
party) and drew up a proclamation for dissemination in all 
foreign languages to the membership of the party. This mani- 
festo closed with the following sentence: 

“We suggest and appeal that the workers as a measure of 
self-defense and as an expression of their power exert every 
effort to keep America free from the stain of a causeless ‘war: 
even to the final and extreme step of a general strike and the 
consequent paralyzation of all industry.” 

In the year 1916, the Zimmerwald Conference reconvened at 
Kienthal, in Switzerland, and a manifesto similar to the Zim- 
merwald proclamation was issued and again the Socialist party 
of America was responsive to the international program of 
Lenine and his associates. For the presidential campaign of 
that year the Socialist party of America prepared its party plat- 
form. The United States by the criminal program and acts of 
the Imperial German Government was being drawn nearer and 
nearer to the vortex of the terrible conflict. ‘To render this 
country impotent to protect the national honor and defend the 
national integrity against persistent and continuing attacks mul- 
tiplying to an overwhelming degree day by day, to leave this 
country at the absolute mercy of a merciless and pitiless au- 
tocracy which flouted our very national existence, carried on 
its U-boat warfare within a few miles from our coast, directed 
its ambassadorial representative domiciled in our national capi- 
tal to stir up industrial unrest among the workers in our fac- 
tories and create war between ourselves and our southern neigh- 
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bors and in a thousand other ways sought to embroil us in 
domestic strife and foreign war, the Socialist party of America 
to render us impotent under these circumstances and to make ef- 
fective its national program in harmony with the international 
program of Lenine and his associates wrote into its presidential 
platform the following language: 

“Therefore, the Socialist party stands opposed to military 
preparedness, to any appropriations of men or money for war 
or militarism, while control of such forces through the political 
state rests in the hands of the capitalist class. The Socialist 
party stands committed to the class war, and urges upon the 
workers in the mines and forests, on the railways and ships, 
in factories and fields, by refusing to mine the coal, to trans- 
port soldiers, to furnish food or other supplies for military pur- 
‘poses, and thus keep out of the hands of the ruling class the 
control of armed forces and economic power, necessary for ag- 
gression abroad and industrial despotism at home.” 

On April 6, 1917, the United States declared war against the 
Imperial German Government. On the following day, April 7, 
1917, the Socialist party of America met in national convention 
in the city of St. Louis, Mo., and continued in convention until 
April 14, 1917, 

It proceeded to shape the policy of the party with respect to 
the war just declared. It adopted a war program which began 
‘as follows: 

“The Socialist party of the United States in the present 
grave crisis solemnly reaffirms its allegiance to the principles of 
internationalism and working-class solidarity the world over 
and proclaims its unalterable opposition to the war just declared 
by the Government of the United States.” 

The country being then at war, it called upon the “workers of 
all countries to refuse support to their government in their 
wars.” ‘This meant that the workers in the United States were 
to refuse support to this government in the war. If this sup- 
port had been denied the demand of the presidential platform 
of 1916 would have been fulfilled. No coal would have been 
mined; not a wheel would have turned on a railroad; no 
troops would have been transported; no munitions would have 
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been manufactured; no food would have been distributed; no 
supplies of any character would have been produced. 

The nation would have been completely at the mercy of its 
enemies. 

As we have already pointed out, the program denied, re- 
pudiated and discredited the idea of national patriotism and de- 
nied the very idea of duty to the government and national al- 
legiance. Its position on this subject was unmistakably de- 
fined in the following language: 

“The only struggle which would justify the workers in taking 
up arms is the great struggle of the working class of the world 
to free itself from economic exploitation and political oppres- 
sion, and we particularly warn the workers against the snare 
and delusion of so-called defensive warfare. As against the 
false doctrine of national patriotism, we uphold the ideal of in- 
ternational working class solidarity.” 

In this war program, the Socialist party of America heeding 
the demand of international socialism, while its brethren in the 
majority party of Germany were assisting their government to 
wage war victoriously against the United States, sought in every 
way to obstruct and render us helpless and impotent. 

Recognizing that if the United States were to be successful in 
the war, its man power both military and industrial, and all its 
resources, must be mobilized to make effective resistance to the 
gigantic military machine which had erupted from the national : 
boundaries of Germany in a vast military body maintained, mu- 
nitioned and supplied by the militarily organized industries of 
the German Empire, and recognizing further that a failure on 
the part of the industrial workers of our nation to sustain and 
support our military establishment meant the utter failure and 
defeat of the United States and the victory and success of Ger- 
many, in a word realizing to the fullest extent the purposes and 
consequences of their program, the Socialist party announced its 
policy of obstruction and resistance in the following language: 

“* * * The Socialist party emphatically rejects the pro- 
posal that in time of war the workers should suspend their 
struggle for better conditions. On the contrary, the acute situa- 
tion created by war calls for an even more vigorous prosecution 
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of the class struggle, and we recommend to the workers and 
pledge ourselves to the following course of action: 

“1. Continuous, active and public opposition to the war 
through demonstration, mass petitions and all other means 
within our power. 

“2, Unyielding opposition to all proposed legislation for 
military or industrial conscription. Should such conscription 
be forced upon the people, we pledge ourselves to continuous 
efforts for the repeal of such laws for the support of all mass 
movements in opposition to conscription. We pledge our- 
selves to oppose with all our strength any attempts to raise 
money for payment of war expenses by taxing the necessaries 
of life or issuing bonds which will put the burden upon future 
generations. We demand that the capitalist class which is 
responsible for the war pay its cost. Let those who kindle 
the fire furnish the fuel.” 

In addition to the foregoing war program the party adopted 
a platform. In that platform it called “upon all workers to 
unite, to strike as they’ vote and to vote as they strike—all 
against the master class.” 

Only through this combination of our powers can we, said the 
party, establish the co-operative ‘commonwealth (page 461). 

In its immediate program it incorporated the following politi- 
cal demands, among others: 

“Resistance to conscription of life and labor. 

“Repudiation of war debts” (page 462). 

In the same convention of April, 1917, an exceedingly signifi- 
cant and altogether consistent step was taken in furtherance of 
the war program of the party. 

Since 1912 the party had stood committed, under the provi- 
sions of article 2, section 6, of its national constitution, against 
the practice of sabotage. That provision of the constitution was 
in April, 1917—after the declaration of war—repealed. In 
view of the context, consisting of the war program with its 
pledge to use all means within the power of the members, with 
the demand for even more vigorous prosecution of the class 
struggle, with the declaration that the only struggle which 
would justify the workers in taking up arms, was not the na- 
tional struggle but the class struggle, the removal of restraint 
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on the use of sabotage becomes significant with sinister mean- 
ing. Sabotage is one of the most effective, if not the most ef- 
fective, method of rendering industrial cooperation not only in- 
effectual, but impossible. It brings about that condition of na- 
tional inefficiency and impotency to which the party was pledged 
to devote itself with unremitting energy, and despite the labored 
and disingenuous explanations given on the witness stand for 
such repeal, it cannot be regarded as intended to accomplish any 
other purpose than to notify the members of the party that even 
the negative restraint imposed upon them in making effective 
their program of industrial action had been removed, and they 
need no further consider themselves hampered thereby. It was 
a tacit invitation to commit sabotage. 

These proceedings of the national convention of April, 1917, 
were promulgated and made effective by the membership of the 
party. The war program was sent all over the United States 
for adoption by the various locals (page 1377). The platform 
was likewise distributed for consideration of, and vote by the 
locals (page 1378). And thé repeal of Article 2 (Sabotage) 
being an amendment of the constitution, was similarly submitted 
to a referendum vote and adopted. 

From this time forward the ranks of the Socialist party of 
America began to be depleted to the extent of those who found 
that Socialism and Americanism were in violent hostility and 
antagonism and who, placing the interests of the United States 
above those of the international program of Socialism, found 
that they could not, consistently with their duty and allegiance 
as citizens of the United States, remain with the party. From 
this number, however, the five Socialist assemblymen were 
conspicuously absent, 

As Benson, the party’s candidate for President in 1916, said: 

“The present foreign-born leaders of the American Socialist 
party, if they had lived during the Civil War, would doubtless 
have censured Marx for congratulating Lincoln. 

“For these reasons I now take leave of the Socialist party a 
year after I ceased to agree with it. It seemed to me that, hav- 
ing been at the head of the National ticket two years ago, it 
was particularly my duty to wait and see if the party would not 
right itself. It has not righted itself. I, therefore, resign as a 
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protest against the foreign-born leadership that blindly be- 
lieves a non-American policy can be made to appeal to many 
Americans.” (P. 1542.) 

In refreshing contrast to the disloyal and treasonable pro- 
gram of the Socialist party of America is the declaration of the 
American Federation of Labor passed immediately preceding 
the declaration of war with Germany. 

“In this solemn hour of our nation’s life it is our earnest hope 
that our Republic may be safeguarded in its unswerving de- 
sire for peace, that our people may be spared the horrors and the 
burdens of the war, that they may have the opportunity to 
cultivate and develop the arts of peace, human brotherhood and 
the higher civilization, but despite all our endeavors and hopes 
should our country be drawn into the maelstrom of the Eu- 
ropean conflict, that with these ideals of liberty and justice 
herein declared as the indispensable basis for national policies, 
we offer our services to our country in every field of activity to 
defend, safeguard and preserve the republic of the United 
States of America against its enemies, whosoever they may be, 
and we call upon our fellow workers and our fellow citizens in 
the holy name of labor, justice, freedom and humanity to de- 
votedly and patriotically give like service.” (Pp. 685-6.) 

The Socialist Party of America held no conventions after 
April, 1917, until September, 1919. 

Although the Socialist party of America held no conventions 
during the war after the April, 1917, convention its members 
were not idle. ‘The program of the party was carried into effect 
by an unceasing deluge of propaganda. Pamphlets by the hun- 
dreds of thousands were distributed. ‘They were of the most 
disloyal and treasonable character., Some of them have been 
received in evidence and read to the Committee. In the City of 
New York the daily organ of the Socialist party published in 
English, was denied certain privileges under the ‘postal laws. 
Exhibit 98 consisting of the answer of the Postmaster General 
to the petition for mandamus to compel him to restore to the 
New York Call such rights, and to a rule directing him to show 
cause why such rights should not be restored, contains a few 
excerpts by date and title from some of the issues of that 
publication during the period beginning shortly after the war 
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and continuing throughout the same and thereafter. These ex- 
cerpts fill 60 pages of that answer. (Exhibit 98, pp. 258-312). 
It would unduly and unnecessarily prolong our exposition of 
the activities of the party were we to read at this point these 
articles and pamphlets. It is sufficient to say that if you were 
to draw upon your imagination to formulate the most vicious, 
disloyal and anti-American utterances that you could conceive, 
you would not have imagined or conceived anything compara- 
ble in these respects with what was actually published. 

It is not surprising, therefore, that in the report of the Ex- 
ecutive Committee of the Socialist party of America to the 
National Emergency Convention held in Chicago, September, 
1919, that we read that some two thousand Socialists in all have 
been arrested because of their disloyal activities and that some 
of the foremost leaders of the party are now serving prison 
terms for carrying out the program and principles of the party. 
Notable among these violators of the law are Eugene V. Debs, 
the choice of the party for President of the United States in the 
year 1920; the national Executive Secretary Germer ; the Edi- 
tor of the Party Organ (“The American Socialist”) Engdahl; 
the Secretary of the Young Peoples’ Socialist League, Kruse; 
the following members of the National Executive Committee : 
Victor L. Berger, Shiplacoff and Clark. Herman Krafft and 
Wagenknecht, of the National Executive Committee, have serv- 
ed terms in prison. Victor L. Berger, in addition to a sentence 
of 20 years has four indictments pending against him, besides . 
being refused his seat in Congress; and the number includes 
Irwin St. John Tucker, one of the party’s most prolific writers 
of propaganda. All the Socialist candidates for Congress in 
Wisconsin and the state secretary also were under indictment in 
September, 1919. 

To this should be added the statement of the National Execu- 
tive Committee published in the official bulletin, explaining the 
reason why no convention was held: “To have held the conven- 
tion would have subjected many comrades to persecution and 
imprisonment” (pp. 1488-1489), 

In other words, it was impossible to give expression to or act 
upon the true doctrines of the Socialist party without running 
foul of the Penal Law. 
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Assemblyman Cuvillker. You have forgotten Mrs. Stokes and 
Gitlow. I did not want to interrupt you. 

Mr. Conboy. I was only referring particularly in that con- 
nection, Mr. Assemblyman, to the candidate of the party for 
President of the United States in 1920; to the members of the 
Executive Committee of the Party, and its executive officers. 
So far as Gitlow is concerned, he has recently been convicted 
for a violation of the criminal anarchy statute of this state. 

In the face of this record of active and continuous opposition 
and obstruction to the government, during the war, counsel for 
the five Socialist Assemblymen before this proof was adduced, 
challenged the existence of it, and declared that if our conten- 
tion were established there would be nothing for these five men 
to do but leave the Chamber in humiliation. His language is as 
follows (p. 103): 

“Your last charge I shall refer to, and it is No. 7—it is the 
only ‘charge which I consider has any merits. You say: ‘The 
Socialist Party of America did urge its members to refrain from 
taking part in any way, shape or manner in the war, and did - 
affirmatively urge them to refuse to engage even in the produc- 
tion of munitions of war and other necessaries used in the pros- 
ecution of the said war, and did thereby stamp the ‘party and 
all of its members with an inimical attitude to the best interests 
of the United States and the State of New York.’ 

“That is a fairly definite statement of what the framers of 
this may have considered to be the truth. That is an issue we 
are quite willing to meet, and I think it will be an issue that 
they will regret they ever suggested, for we are very certain and 
positive no proof, no act or declarations of the party, either in 
its prominent councils or its locals, will be found to verify in 
the slightest degree that statement.” 

From counsel’s own lips comes the statement that you have 
made and formulated a definite statement of that charge—‘“That 
is an issue we are quite willing to meet.” More than that he has 
said: “It is the only charge which I consider has any merits.” 

So you need not be concerned as to whether it is or is not a 
meritorious charge. It is meritorious. “It is an issue we are 
quite willing to meet and I think it is an issue which I believe 
they will regret they ever suggested.” 
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What visions and pictures of patriotic accomplishments by 
the Socialist party and its members during the war were sug- 
gested by that challenge? 

“T think it will be an issue that they will regret they ever 
suggested, for we are very certain and positive no proof, no 
act or declarations of the party, either in its prominent coun- 
cils or its locals, will be found to verify in the slightest degree 
that statement. If this party advocated and urged its members 
to refrain from taking part in the war in any shape or manner 
and did affirmatively urge them to refuse to engage even in the 
production of munitions of war and other necessaries used in 
the prosecution of war, and did thereby stamp the said party 
and all its members, and so forth, if that is proven against the 
party, and these men are members of it, we will have nothing 
to say except leave these Chambers in humiliation” (p. 103). 

Despite the overwhelming proof establishing the charge ad- 
duced from the statements of the party itself, the five Socialist 
Assemblymen have not yet left the Chamber in humiliation. 

We have already demonstrated that the object of the Socialist 
party is to destroy the institutions of the United States and of 
this State as their contribution to the International Socialist 
Revolution. ‘This party does not propose to bring about this 
change by parliamentary means and the use of the ballot be- 
cause its leaders are aware that it cannot destroy and under- 
mine the patriotism of the majority of the voters of this coun- 
try. It has become necessary, therefore, to forge a new weapon 
which offers promise to effectuate the party purposes, and this 
weapon is industrial organization and is to be used to tie up the 
arteries of the nation’s industries with the general strike and 
render the sworn officers of this country impotent to perform 
their constitutional duties and compel them to surrender their 
legal function into the hands of a militant revolutionary mi- 
nority guided and controlled by the Socialist party. In short, 
the purpose is to overthrow what they invariably refer to as 
the capitalistic system by the establishment of the dictatorship 
of the proletariat, euphoniously phrased for domestic consump- 
tion as the cooperative commonwealth. 

At this point I will direct your attention to what occurred 
during the remarks made by counsel for the five men yesterday 
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afternoon as one of the most complete, frank, unblushing 
threats of the use of industrial mass action. Under the veil of 
a simile a threat was employed that if you gentlemen concluded 
that these five Socialist Assemblymen should not sit in this 
Chamber as members of this Assembly, a general strike might 
be called. It was phrased and expressed in this way: he was 
explaining and illustrating the circumstances under which such 
a general strike might be employed. Said he: “If a labor par- 
ty were organized in the United States, and that Labor Party 
succeeded in securing the election of five members to the As- 
sembly of the State of New York, when those men presented 
themselves to this body for the purpose of taking their seats 
herein to accomplish their legislative duties, and a representative 
of capitalism, owning the Assembly, should say to the five men: 
‘You cannot sit here,’ then they would go home and their ad- 
herents, their constituents would, by virtue of the general strike, 
compel the Assembly to take them in.’ In the whole liter- 
ature devoted to the development of this idea, there has been no 
more frank exposition of the doctrine than that. It is the 
proof, sufficient and satisfactory to the point of a demonstration 
of the charge that has’ been made in this case, and you can 
carry the idea still further, Mr. Chairman. Suppose that the 
five Assemblymen so elected introduced proposed legislation in 
this body and it were defeated by an overwhelming majority of 
the membership of the Assembly: 

The threat carries itself further. You must not only admit 
them, but you must take their legislative program and enact it 
into law; otherwise, the general strike will again be employed, 
and it can be employed not merely for the purpose of telling 
you whom you shall and whom you shall not admit to this parlia- 
mentary body, not only what legislation suggested by them you 
shall and you shall not pass, but it can be utilized in like fashion 
to impose upon the people of the United States the form of gov- 
ernment that the adherents to and expounders of the general 
strike desire the people to have. No more complete, no more 
intelligible, no franker exposition of its purposes was ever made 
than was made to you here yesterday. 

This method is not a novel one. ‘The measures taken by the 
party during the war to oppose and obstruct the goverfiment of 
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the United States in all matters relating to the national defense 
and involving the use of industrial action, to effectuate the pur- 
poses already referred to and described, merely carry down to 
the present day what has been advocated in other generations ; 
in the resolutions adopted by the Brussels Congress in 1868 
the following paragraphs are to be found: 

“The Congress recommends above all to workers to cease 
work in case a war be declared in their country.” 

“The Congress counts upon the spirit of solidarity which ani- 
mates the workingmen of all countries and entertains the hope 
that means will not be wanting in such an emergency to’ sup- 
port the people against their government” (page 1478). 

In the Stuttgart Conference of 1907 a resolution was adopted 
concluding with the following paragraph: 

“Tn case war should break out notwithstanding, they shall 
be bound to intervene for its being brought to a speedy end and 
to employ all their forces for utilizing the economical and politi- 
cal crisis created by war in order to rouse the masses of people 
and to hasten the downfall of the predominance of the capital- 
istic class” (page 1479). 

In the manifesto adopted at Chicago in September, 1919, 
there is a significant paragraph showing that the purposes of the 
party today are what they have been throughout the war—that 
the party continues in harmony not only with Lenine’s Inter- 
national program, but also in its understanding of the means by 
which it is to be brought about. These means are in violation 
not only of our constitutional guarantees, but also of the rule of 
the majority, the cardinal principle and essential characteristic 
of democratic government. Minority rule, expressed in the 
phrase “dictatorship of the proletariat” is to be employed in the 
supreme effort to make effective the international program. 

Towards the end of that manifesto and under the caption, 
“Workers must take industries,” where the explanation is made, 
that the great purpose of the Socialist party is to wrest the in- 
dustries and the control of the government of the United States 
from the capitalists and their retainers, the manifesto declares: 

“To insure the triumph of socialism in the United States 
the bulk of the American workers must be strongly organized 
politically as socialists in constant, clean-cut and aggressive 
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opposition to all parties of the possessing class. They must 
be strongly organized in the economic field on broad, indus- 
trial lines as one powerful and harmonious ‘class organization, 
cooperating with the Socialist party and ready in cases of emer- 
gency, to reinforce the political demands of the working class 
by industrial action” (pp. 306-7). 

“To reinforce the political demands of the working class by 
industrial action.’ Now you have had a complete and full 
exposition of how that is to be accomplished, ang what those 
terms mean. 

Tn like manner the recently adopted Ped i to the constitu- 
tion of the Socialist party states its objective in the following 
terms: 

“The workers must wrest the control of the government 
from the hands of the master class, and use its powers in the 
upbuilding of the new social order—the cooperative common- 
wealth.” 

The methods to be employed are stated in the following para- 
graph of this same preamble. This is the preamble adopted as 
part of the changes of the constitution in the year 1919: 

“The Socialist party seeks to organize the working class for 
independent action on the political field, not merely for the 
betterment of their conditions, but also and above all with the 
revolutionary aim of putting an end to exploitation and class 
rule. Such political action is absolutely necessary to the eman- 
cipation of the working class, and the establishment of genuine 
liberty for all.” 

While this political action is considered essential it is also 
held to be ineffectual and this is made clear by this paragraph 
which immediately succeeds the one just quoted: 

“To accomplish this aim it is necessary that the working class 
be powerfully and solidly organized also on the economic field, 
to struggle for the same revolutionary goal; and the Socialist 
party pledges its aid in the task of promoting such industrial 
organization and waging such industrial struggle for emanci- 
pation” (pp. 1046-7). 

No opportunity is lost by the leaders of the Socialist party 
to impress upon the rank and file of that organization that it is 
impossible to achieve the ultimate triumph of their cause by 


944 FAMOUS JURY SPEECHES 


political action. Every manifesto, every platform, almost every 
utterance of the Socialist orator carries with it the party man- 
dates that the workers of America should be organized indus- 
trially so as to be submissive to the command of a revolutionary 
leadership. It is for this reason that the American Federation 
of Labor is subjected to continuous attacks and misrepresenta- 
tion, its officers vilified and its program declared to be inimical 
to the interests of the working class. It is for this reason that 
Debs, who was originally an ardent trade unionist, but who 
after joining the Socialist party abandoned and repudiated his 
former associates, uttered the following sentiment: j 

“The Trade Union is outgrown and its survival is an un- 
mitigated evil to the working class. Craft unionism is not 
only impotent but a crime against the workers.” 

This is not a recent attitude merely of the Socialist party of 
America. Its call for industrial action has been insistent from 
the beginning. At the moment of crisis in the nation’s history 
when war was just declared upon the Imperial German Govern- 
ment this party, in addition to the adoption of the war program 
and proclamation which has been heretofore referred to, and in 
addition to the provisions of the platform then adopted, present- 
ed and approved the following resolution: 

“The Socialist party will ever be ready to cooperate with 
the labor union in the task of organizing the unorganized work- 
ers, and urges all labor organizations, which have not already 
done so, to throw their doors open to the workers of their re- 
spective trades and industries, abolishing all onerous condi- 
tions of membership and artificial restrictions, with the view 
that their organizations be eventually developed into indus- 
trial, as well as militant, class-conscious and revolutionary 
unions with the development of the industries. 

“In the face of the. tremendous powers of the American 
capitalists and their close industrial and political union, the 
workers of this country can win their battles only through 
a strong class-consciousness, and closely united organization 
on the economic field, a powerful and militant party on the 
political field, and by a joint attack of both on the common 
enemy” (p. 465). 


MARTIN CONBOY ot SOA5 


In furtherance of this plan of industrial organization and 
action, the following instructions were given to members of the 
Socialist party in the same resolution: 

“It is also the duty of members of the Socialist party who 
are eligible in the union to join and be active in their respective 
labor organizations” (p. 465). 

These quotations from the official pronouncement of the So- 
cialist party show that the party recognizes that only through 
the employment of industrial action can its objective be attained. 
The precise meaning of industrial action as understood by mem- 
bers of the Socialist party was stated by Mr. Algernon Lee 
under redirect examination on page 580 of the printed record as 
follows: | 

“Q. Are strikes one of the means of mass action which the 
Socialist party contemplates the use of? A. On occasions 
where they are suitable for the purposes of the working class, 
yess sit. 

“Q. Did you ever hear of any political party advocating the 
use of strikes? A. Oh, yes. 

at) a OCialist patty. mA... eS, 

“Q. Did you ever hear of a general strike? A. Very often. 

“Q. What is a general strike? A. A general strike means 
a strike which, if the phrase is used accurately— 

“Q. Let’s use it accurately. A. Yes. It means a strike 
which extends to numerous trades and occupations for some 
general purposes concerning the interests of the working class 
movement as a whole. 

“Q. Yes? A. We might call it a general strike without it 
being absolutely universal. I suppose it would be hard to say 
just how large it would be to call it general but I think my an- 
swer is clear. 

“OQ. I think it is too. And in connection with manifestoes 
and declarations of party principles, the Socialist party re- 
fers to political action backed up by industrial action; one of 
the things that is carried in mind and is indicated by the lan- 
guage used is the use of the general strike; isn’t it? A. It 
might be one of many things carried in mind in that particular 
connection, . 

-Hroxs’ Jury Sp.—60 
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“Q. And the manner in which you generally intend or as- 
sume it may be made effective is to back up political action ; 
isn’t that true, Mr. Lee? A. Will you repeat the question? 

“Q. Read it, if you please. 

“(Question repeated by the stenographer.) 

“A. That is, it means the general strike? 

“Q. The general strike? A. Very frequently the general 
strike is used to back up political action, not always. 

“Q. But it is one of the means in which you contemplate 
the use or by which you would back up political action? A. It 
has been used in that way. 

“Q. And it is a part of the program of the Socialist party 
in the United States to utilize it for that purpose, isn’t it? A. 
If the circumstances should exist, which made that necessary, 
I take it that it would be construed so.” (Pp. 580-1.) 

That the rank and file of the party membership are fully 
aware of the futility of bringing about a revolution in the Unit- 
ed States and the destruction of its institutions by means of the 
ballot also is made clear by the utterances of Assemblyman- 
elect Claessens in his speech at the Park View Palace November 
7, 1919, when he said (p. 236): 

“Now, thank goodness, Socialists are not only working along 
political lines. If we thought for a minute it was merely a 
dream on our part, a great political controversy, until we have 
a majority of men elected, and then by merely that majority, 
declare the revolution, if any of you smoke that pipe dream, 
if that is the quality of opium you are puffing now, give it up, 
give it up.” 

That it was the intention of these assemblymen-elect to carry 
out this part of the party program and to use the political of- 
fice to which they were elected for propaganda purposes, and to 
employ seats in this Assembly as a rostrum from which to ap- 
peal to the workers, is made clear in the same speech of Mr. 
Claessens as follows: 

“But we are going to the Assembly, and we will tell it’ to 
them. There are five of us. Charley Solomon is one. ‘There 
are others, and I will go myself into the bargain, and we will 
tell them something. But we won’t waste much time in the 
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Assembly, comrades, talking to that bunch which sit there with 
stolen property, sitting in their seats, but we will use our posi- 
tion with the Assembly, and reach the ‘Henry Dubs’ and speak 
to them, and I can assure you, comrades, we won’t sleep one 
night when we are in Albany, but every night we will be speak- 
ing in Troy, Schenectady and Amsterdam. Everywhere around 
there, arousing the workers wherever we possibly can’ (p. 238). 

In adopting a program of industrial action involving the use 
of the general strike, the Socialist party has stripped itself of 
the mask of political action and stands revealed as a radical, 
revolutionary, propaganda organization which seeks to bring 
about on a larger scale the conditions which have been so 
graphically described by the witness McKay to have resulted in 
the City of Winnipeg from the same propaganda and from the 
employment of the same methods and tactics advocated by this 
party. If the Socialist party is a political party and seeks to 
achieve social reform by parliamentary means, the program of 
industrial mass action has no place in its platform or in its pro- 
nouncements. We are'told by several of the witnesses who have 
appeared for the five Assemblymen that industrial action and 
the general strike were to be employed by the Socialist party 
only after it had achieved the control of governmental affairs by 
parliamentary means and that its purpose would be to compel 
an unwilling and rebellious bourgeois minority to submit to 
the decision of the ballot box. 

The pronouncements of the party with respect to industrial 
action can have no such interpretation. Without exception they 
indicate that the industrial action is to be the compelling instru- 
ment for wresting the control of government from its present 
hands and for the establishment of that class dictatorship which 
they are pleased to call the cooperative commonwealth. 

A clear statement of the real meaning of the political action on 
the part of the Socialist party, is found in a pamphlet issued by 
the Jewish Socialist Federation, a branch of the Socialist Party 
of America. 

I want to say a word here with respect to the foreign language 
organizations, because there is apparently a misapprehension 
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as to the extent to which they constitute a part of the organiza- 
tion of the Socialist Party of America. 

The Socialist Party of America, under its constitution, pro- 
vides for the organization of foreign language federations. 
- These foreign language federations are organized for the pur- 
pose of gathering together into Socialist groups, or into lan- 
guage groups, Socialists who speak the particular language. 
They are organized not only under the auspices of, but pursuant 
to the provisions of the Constitution of the Socialist Party 
of America. The whole system of administration of such 
organization is described by the Constitution of the Socialist 
Party of America. Provision is made therein for a translator- 
secretary, whose office is to be in the national office of the party ; 
now, or lately, at any rate, in the city of Chicago. 

The foreign language federation appoints the translator-secre- 
tary, but his compensation comes from the party itself through 
the Executive Committee, and in a dozen different ways, indi- 
cated by the provisions of the Constitution that are pertinent to 
the organization, in the administration, and control and opera- 
tion of these foreign-language federations, the party itself exer- 
cises absolute control. If the actions of the foreign-language 
federations are not in conformity with, or violate some of the 
principles of Socialist administration or organization, they are 
denounced and cut off from the main Socialist party, and there- 
after, they are an outlaw organization, not permitted to partici- 
pate in the deliberations of the party itself, and not given any 
representation in its councils. / 

Now, the purpose for which these foreign-language federa- 
tions are organized is manifestly of a propaganda character. 
Over that propaganda the party itself exercises the control 
which is manifested through the fact that it has the translator- 
secretary maintain his office in the national headquarters of the 
party. It organizes these foreign-language federations for 
that purpose. Literature is disseminated by them. ‘The party 
seeks to and does obtain the circulation of this character of 
literature, for the purpose of publishing and disseminating 
which the foreign-language federation itself organized. 

Now, manifestly, under these circumstances, the Socialist 
Party of America cannot repudiate that which is done pursuant 
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to the provisions of the organization set up by its own con- 
stitution. It creates and organizes these bodies for a definite 
purpose. They can only accomplish their purpose by publish- 
ing and disseminating information in the form of pamphlets 
and periodicals printed and written in the language spoken by 
those who are the members of that particular language federa- 
tion. On the legal principles both of the doctrines of agency, 
and of employer and employee, in view of the fact that the 
translator-secretary, the man who actually disseminates the lit- 
erature among the foreign-language membership, is but the 
employee of the Socialist Party of America itself. I might al- 
most say that doctrine was fortunate, but at any rate there can 
be no ground upon which the party can attempt to postulate 
an attempted repudiation of these pamphlets, those articles, 
that propaganda which the foreign-language federation does 
put out under the authority that it receives from the Constitu- 
tion of the Socialist Party of America, and by virtue of an 
organization which is in conformity to the constitution of that 
party. 

A clear statement of the real meaning of the political action 
on the part of the Socialist party is found in a pamphlet issued 
by the Jewish Socialist Federation, a branch of the Socialist 
Party of America, and is as follows: 

“Consider the question, that so long as the State is an in- 
strument, a tool in the hands of the bourgeoisie in the fight 
against the proletariat, so long as the State is the dictatorship 
of the bourgeoisie, why do the Socialists seek to send their 
representatives there? Where do Socialists fit into the State? 
What can they do there? 

“Socialists seek to enter into the government for two rea- 
sons: First, to be nearer to the doors of the chambers, where 
dictatorship sits, and second, to hinder the dictatorial work 
in any way possible. | The’ first reason is the most important. 
Sitting in Parliament or in Congress, being inside of the goy- 
ernment counsels, affords Socialists an opportunity to find out 
the plans, the strategy of the State. And knowing this they 
can carry out their propaganda the better. Socialists seek to 
be elected into the government principally for the sake of 
propaganda.” 
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It is unnecessary to carry the discussion at this point any fur- 
ther with reference to the attitude of the party toward strikes of 
every nature and description which it admittedly and invariably 
supports and encourages, an attitude reflected in the statement 
made by Claessens with regard to the Winnipeg strike where he 
had been (testimony not denied by him, p. 975), and by the oc- 
currence testified to by Inspector McElroy and Lieutenant Ahl- 
ers of the New York police force with regard to the conduct of 
Solomon during the car strike in the summer of 1919 (p. 727). 

In short there is complete and satisfactory evidence in the 
record that in the contemplation of the Socialist Party of Amer- 
ica the success of its movement to substitute for the government 
and institutions of the United States a Soviet form of. govern- 
ment with harmonious institutions, can only be accomplished by 
political action and industrial action, which must be employed 
as the two strong arms of a wrestler to pull down the structure 
of our government which has been built and maintained through 
the inspiration, the toil and the blood of countless loyal citizens 
of this republic. 

Now, I come to the third part of the discussion. 

The Chairman. How long a recess do you want? 

Mr. Conboy. Oh, 15 minutes will be long enough. 


AFTER ReEcgss, 4:10 P. M. 


Mr. Conboy. Before the intermission, Mr. Chairman and 
gentlemen, I had referred to, among other incidents, the pres- 
ence of Mr. Claessens at Winnipeg. Some suggestion has been 
made that in this connection the testimony does not bear out 
the assertions. On page 975 of the record in the report which 
was received in evidence, made by Mr. M. J. Driscoll, of a 
speech made by Claessens at an open-air meeting at East Broad- 
way and Jefferson street, he is reported to have made the fol- 
lowing statements: 

“But as I told the firemen in my district, they cannot ex- 
pect to get anything unless they organize. I mean industrially 
and politically; and I can see the day when the working pea- 
ple will do that. I have come, a few days ago, from Winni- 


peg; and I can see the only hope for the workingman is political 
and industrial organization.” 
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That testimony has not been denied. 

The third element in bringing about the revolution in this 
country, advocated sometimes directly, sometimes by insinua- 
tion and suggestion, is that, of violence. The Socialist Party of 
America, while professing to utilize political action, constantly 
denies that existing evils or defects may be remedied by such 
action and insists that such political action must be supplement- 
ed by violence, which it advocates, sométimes directly, and at 
other times by insinuation and suggestion. 

In the national convention of the Socialist party for the year 
1908, Victor L. Berger, now under sentence of imprisonment for 
violation of the Espionage Act, and one of the members at pres- 
ent of the National Executive Committee, uttered the following 
words: 

“Comrade Chairman and Comrades: ‘There is a growing 
tendency not only in this country, but in other countries to 
depreciate political action. That tendency you can see in Italy 
and France, even in Germany to some extent, although less 
there than anywhere else, and in this country. The Syndical- 
ists in Italy fight political action. ‘They call themselves So- 
cialists and are members of the Socialist party. There is a 
strong element or was at least in this country doing the same 
thing, and I have heard it pleaded many a time right in our own 
meetings by speakers that come to our meetings, that the only 
salvation for the proletariat of America is direct action; that 
the ballot box is simply a humbug. Now, I don’t doubt that 
in the last analysis we must shoot and when it comes to shooting 
Wisconsin will be there. We always make good” (p. 1455-6). 

This declaration was explained by Mr. Hillquit as being a 
prophecy, not a program (p. 1457), but in the following year 
under date of July 31, 1909, the same Victor L. Berger in the 
Social Democrat Herald unmistakably proved that he was in 
favor of the same thing as the program, for this is his language: 

“No one will claim that I am given to the reciting of ‘revolu- 
tionary’ phrases. On the contrary, I am known to be a ‘con- 
structive’ Socialist. 

“However, in view of the plutocratic lawmaking of the pres- 
ent day it is easy to predict that the safety and hope of this 
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country will finally lie in one direction only—that of a violent 
and bloody revolution. 

“Therefore, I say, each of the 500,000 Socialist voters and 
of the 2,000,000 working men who instinctively incline our 
way, should besides doing much reading and still more think- 
ing, also have a good rifle and the necessary rounds of am- 
munition in his home and be prepared to back up his ballot 
with his bullets if necessary” (p. 1459). 

On January 12, 1919, at a meeting in the city of Milwaukee 
presided over by the Socialist Mayor of the city at which other 
prominent Socialists were present, including one of the counsel 
for the five assemblymen, William Bross Lloyd, who had then | 
been recently the Socialist party candidate for United States 
Senator from the State of Illinois, made a speech in which he 
employed the following language: 

“We know that the readier we are to fight, the higoes army 
we have got, the bigger navy, the more ammunition, the less 
chance there is for us to have to fight. So what we want is 
revolutionary preparedness. We want to organize, so if you 
want to put a piece of propaganda in the hands of everybody in 
Milwaukee, you can do it in three or four hours. If you want 
every Socialist in Milwaukee at a certain place, at a certain 
time, with a rifle in his hand, or a bad egg, he will be there. 
We want a mobilization plan and an organization for the 
revolution. We want to get rifles, machine guns, field artillery 
and the ammunition for it. You want to get dynamite. You 
want to tell off the men for the revolution when it starts here. 
You want to tell off the men who are to take the dynamite 
to the armory doors and blow them in, and capture the guns 
and ammunition there so that the capitalists won’t have any. 
You want to tell off the men to dynamite the doors of the 
banks to get the money to finance the revolution. You want 
to have all this ready, because the capitalist propaganda of un- 
preparedness teaches that if you have it ready, you won’t 
need it, and you won’t because if you have that sort of an 
organization when you get a political victory, and you can get 
it, the other side will lay down. If they don’t you go take 
their laws, their police and their military and use it against 
them. Let’s see how they will like that. It is bourgeois to 
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conspire to commit treason or every crime under the sun. A 
Bolshevik is a man that don’t care whether school keeps or not 
so long as the revolution goes on” (p. 1623). 

These remarks were characterized as “witty” by one of the 
Socialist counsel (p. 1623). 

The public utterances of three of these five Assemblymen are 
of the same character. ; 

In September, 1919, at the Chicago convention, Mr. Waldman 
made the following statement upon the floor of the convention: 

“If I knew we could sway the boys when they get guns to 
use them against the capitalist class I would be for universal 
military training” (p. 927). 

This also was characterized as a “joke” (p. 1866). 

The speech made by Claessens on November 7, 1919, at Park 
View Palace, on the occasion of the celebration of the second 
anniversary of the Russian Soviet Republic was plainly intended 
in every line, to demonstrate to his auditors that they could not 
expect any remedy or relief from existing causes of complaint 
against the administration of the election laws, or for that mat- 
ter, the administration of any law, through the orderly process- 
es of law, but only by violence. He asserted that the great mass 
of the American people were brutal, bestial and inferior to the 
Russian comrades of the Socialists; that his auditors had no 
chance in court with the representative of a crook sitting on 
the bench (p. 234); that the courts were elected by illegal prac- 
tices and that judges held their seats by fraud. “If they are 
not thieves a great many of them are receivers of stolen goods, 
and you can imagine—you can imagine how much justice you 
can get from this bunch” (p. 235). There is no Americar. 
Republic, he declared, it is merely one huge institution based 
upon fraud (p. 236), and the members of the Assembly steal 
their seats and sit there with stolen property (p. 238). He 
summed up his entire argument, his arraignment of the Amer- 
ican people, the judiciary and this body with the concluding 
statement that what he had related was “But another reason and 
argument that proves the necessity of not merely a political 
victory but a Social Revolution” (p. 238). 

It is utterly impossible to attribute any other meaning to the 
language employed by Oneal at the meeting held on the same 
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evening, November 7, 1919, at the Brownsville Labor Lyceum 
in Brooklyn presided over by Solomon (at which Waldman 
also was one of the speakers) but that it was an appeal to 
violence, and a declaration that the revolution could not be 
accomplished except by the employment of violence (see page 
64 of preliminary brief with quotations from pertinent parts 
of the record). 

Not all of the members of the party and its leaders advocate 
violence as openly arid as frankly as the authors of some of the 
declarations which we have just considered. The utterances of 
others as in the case of the Claessens speech of November 7, 
1919, contain propaganda of another kind shrewdly calculated 
to create hatred of, resentment against, contempt for, and re- 
sistance to the government, its laws and the administration 
thereof, and a desire to overthrow and destroy our institutions. 

This is an essential part of the revolutionary program and 
tactics of the, party. It is unfortunate for the contention re- 
peated and reiterated throughout the defense of these five men, 
that the revolution which they advocate is to be accomplished 
peacefully; that their unanimous choice for President is con- 
tinually inciting his hearers to a violent destruction of our gov- 
ernment, as are they themselves by their own speeches doing. 

Messrs. Hillquit, Lee, Branstetter, Waldman, Solomon, Claes- 
sens, and every other witness interrogated on the point, de- 
clared themselves unqualifiedly in favor of Debs as the candi- 
date of the Socialist party for President in 1920, because they 
say he is the embodiment of the principles of the party and 
represents in his actions and utterances their own sentiments 
toward the government and the laws of this nation. In Chicago. 
at the convention held in September, 1919, the party put itself 
on record as favoring his nomination as the presidential candi- 
date in 1920. 

And in that connection it is interesting to note that this man 
who is the choice of the Socialist party for President in 1920 
is recognized as the leader of and exponent of that group of 
Socialists in the United States whose ideas are most in conform- 
ity with the character of the representation included in the first 
Congress of the Communist Internationale. The proclamation 
calling that first Congress, which will be found at page 458 of 
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Exhibit 85, declares “That we propose that in the Congress 
should participate representatives of the following parties, 
groups and movements which have the right to full membership 
in the Third Internationale.” And the 33rd group referred to 
therein is described in this language: “The left elements of the 
Socialist Party of America, especially that group which is rep- 
resented by Debs and the Socialist Propaganda Association.” 

It is therefore pertinent and important to study the acts and 
attitude of Debs in order to see the purpose and attitude of the 
Socialist party and these members of it who are now before the 
Assembly for examination as to their fitness to legislate for the 
people of the State of New York. 

On June 16th, 1918, in the City of Canton, Ohio, Debs made 
a speech condemning the government in its prosecution of 
the war and extolling as martyrs those who had been con- 
victed of wilful violation of the laws of the United States in 
obstructing the government during the war. He was indicted 
and convicted under the Espionage Act because of that speech; 
and counts three and four of the indictment on which he was 
convicted charged him with having caused and attempted to 
cause and incited and attempted to incite insubordination, dis- 
loyality, mutiny and refusal of duty in the military and naval 
forces of the United States and with obstructing and attempting 
to obstruct the recruiting and enlistment service of the United 
States. (Debs record, pp. 29 and 40.) 

The speech constituted the closing event of a convention of 
the Ohio State Socialist Party. It was delivered from a plat- 
form on which no American flag was displayed and in the au- 
dience were young men of draft age in large number. It was 
delivered at the very height of the great German offense which 
began March 21, 1918. The day before the drive began the 
German kaiser declared “The prize of victory must not and will 
not fail us—no soft peace but one corresponding to Germany’s 
interest.” Paris was under bombardment by a new gun of great- 
er range than any previous gun had possessed. The losses sus- 
tained by the allies were appalling. The Germans were once 
more at the Marne and within forty miles of Paris. In their 
colossal offensive they had taken many prisoners, much terri- 
tory and enormous booty and were aflame with the ardor of 
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victories which had brought them nearer and nearer to their 
coveted prey. ‘They were eager for the, final spring and be- 
lieved that the doom of the allied cause had been sealed. The 
world was gripped with an awful fear. In America a great 
wave of dread foreboding swept over the public mind. Our 
armies were being rushed across the sea hundreds of thousands 
a month, ten thousand a day and the question was whether 
they had arrived too late. In one intensive movement America 
was calling upon her men and her resources for a supreme 
effort to save the allied cause. If we failed, the world would be 
at the feet of an imperious military master enthroned at Berlin 
with his satraps in all the capitals. 

Just then Debs, representing the party which had issued that 
most treasonable document, the St. Louis war proclamation and 
platform, was putting into effect at Canton the teachings of that 
platform and the precepts of that party. 

At a short distance from the place where Debs spoke was the 
Canton City Workhouse in which were confined Alfred Wagen- 
knecht, Charles Baker and Charles E. Ruthenberg, three men 
who at a Socialist meeting in the City of Cleveland had delivered 
speeches against the war and the draft which had caused their 
conviction for counselling and abetting a violation of the Draft 
Law, a conviction which was later upheld-by the Supreme Court 
of the United States. ; 

Immediately preceding his address Debs had visited these 
men in the workhouse. He opened his speech with the state- 
ment that he was speaking to and for the working classes and 
then referred to his visit to the workhouse in the following 
words (p. 194, Debs record): 

“T have just returned from a visit over yonder (pointing 
to the workhouse) where three, three of our most loyal com- 
rades are paying the penalty for their devotion to the cause of 
the working class. They have come to realize, as many of us 
have, that it is extremely dangerous to exercise the constitu- 
tional right of free speech in a country fighting to make democ- 
racy safe in the world.” 

A minute or so later he added (Debs Rec., pp. 194-95): 

“They are simply paying the penalty that all men have paid 
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in ali ages of history for standing erect and for seeking to 
pave the way to better conditions for mankind. 

“Tf it had not been for the men and women who in the past 
have had the moral courage to go to jail we would still be in 
the jungle.” 

Then followed the general reference to the Socialist move- 
ment, its situation and opportunities, beginning with the sen- 
tence, “There is but one thing that you have to be concerned 
about and that is that you keep foursquare with the principles 
of the international Socialist movement.” (Debs Record, p. 
195.) ‘The course which he advocated for the members of the 
working classes in the war between them and what he called the 
exploiting classes may be illustrated by the following passage 
which again included a reference to Baker, Wagenknecht, and 
Ruthenberg (Debs Record, p. 196): 

“Tt is true that these are anxious, trying days for us all— 
testing days for the women and men who are upholding the 
banner of the working class in the struggle of the working 
class of all the world against the exploiters of all the world; 
a time in which the weak and cowardly will falter and fail 
and desert. They lack the fiber to endure the revolutionary 
test; they fall away, they disappear, as if they had never 
been. On the other hand, they who are animated with the 
unconquerable spirit of the social revolution, they who have 
the moral courage to stand erect and assert their convictions ; 
stand by them, fight for them, go to jail or to hell for them, 
if need be, and—they are writing their names, in this cru- 
cial hour—they are writing their names in fadeless letters 
in the history of mankind. 

“Those boys over yonder—those comrades ours—and 
how I love them—aye, they are my younger brothers; their 
very names throb in my heart, and thrill in my veins, and 
surge in‘my soul. I am proud of them; they are there for us; 
and we are here for them. Their lips, though temporarily mute, 
are more eloquent than ever before; and their voice, though 
silent, is heard around the world.” 

Then followed (Debs Record, 196-203), a picture of the con- 
trast between the patriotism of militarists, junkers, and other 


types of those so-called “exploiters” and the patriotism of the 
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Socialist working class leaders, Persons named as illustra- 
tions of the one group were Theodore Roosevelt, the German 
Kaiser, various governmental bodies, Wall Street junkers, and 
of the other group Kate Richards O’Hare, Scott Nearing, and 
others. The reference to Kate Richards O’Hare (Debs Record, 
pp. 200-01) was as follows: 

“Let me review another bit of history in connection with 
this case. I have known Kate Richards O’Hare intimately 
for twenty years. I know her record by heart. Personally, I 
know her as if she were my own younger sister. All who know 
her know she is a woman of absolute integrity. And they know, 
too, that she is a woman of courage, and they know that she is 
a woman of unimpeachable loyalty to the Socialist movement. 
When she went out into Dakota and made her speech, followed 
by plain-clothes men in the service of the Government intent 
upon encompassing her arrest and her persecution and her 
conviction—when she was out there, it was with the knowledge 
that sooner or later they would accomplish their purpose. She 
made a certain speech, and that speech was deliberately mis- 
represented for the purpose of securing her conviction. The 
only testimony against her was that of a hired witness. And 
when thirty farmers, men and women who were in Bismarck to 
testify in her favor, to swear that she had never used the lan- 
guage she was charged with having used, the Judge refused to 
allow them to go upon the stand. This would seem incredible 
to me, if I had not had some experience of my own with a Fed- 
eral Court.” 

The statement of Debs in his Canton speech as to the convic- 
tion of Katé Richards O’Hare is a characteristic utterance of 
this Socialist leader and is a notable instance of the method and 
tactics of the Socialist propaganda in arousing hatred toward 
the government of the United States by false assertions to the 
effect that all government agencies are banded together for the 
persecution and oppression of the working classes and that 
there is no such thing as honesty and justice in the United 
States, and that nothing can be gained by reform in our present 
system of government, but that the whole thing must be over- 
thrown by a revolution in which the capitalist class and the 
government itself, which is the instrument of the capitalist 
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class, shall go down together. He said in that speech that Kate 
Richards O’Hare was convicted for words that she didn’t ut- 
ter, the speech being deliberately misrepresented for the purpose 
of securing her conviction and that the only testimony against 
her was that of a “hired” witness and that when thirty farmers 
—men and women who were in Bismarck to testify in her favor, 
to swear that she never used the language, the Judge refused 
to allow them to go upon the stand. We have the Kate Rich- 
ards O’Hare record in evidence, Exhibit 112, from which it 
appears that Mrs. O’Hare, who was chairman of the Committee 
on War and Militarism in the Convention of April, 1917, was 
indicted and tried at Bismarck, North Dakota, for uttering cer- 
tain language in a public speech at Bowman, North Dakota, 
which had as its purpose the discouraging of enlistment and 
obstructing the prosecution of the war by our government. She 
was charged with saying in substance that “any person who en- 
listed in the Army of the United States for service in France 
would be used for fertilizer and that is all that he was good for, 
and that the women of the United States were nothing more 
or less than brood sows to raise children to get into the army 
to be made into fertilizer.” (See p. 2 of O’Hare record.) 

Instead of being convicted upon the testimony of a single wit- 
ness, some hired informer—she was on the contrary convicted 
on the testimony of five or six witnesses who heard her speech. 
These witnesses were farmers—residents of the locality—and a 
physician and instead of being denied the right of having any- 
one swear in her own behalf as Debs had stated, the defendant 
herself and eight other witnesses were heard who testified that 
they listened to that speech and she did not use the words 
complained of. She was convicted by a jury and her convic- 
tion was affirmed upon appeal. 

Debs, however, pictured to that crowd on that June day a 
situation which was naturally calculated to impress his hearers 
with the belief that the government of the United States was a 
monstrous engine of oppression and that its courts were tyran- 
nical and horrible engines of despotic tyranny. He lauded the 
three young men who were in the penitentiary within sight of 
the meeting as martyrs to the cause of the working class. They 
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had been convicted for aiding and abetting disobedience to the 
law governing registration of young men of military age. 

Debs’ conviction was affirmed unanimously by the Supreme 
Court of the United States, March 10, 1919. (Debs vs. United 
States, 249 U. S. p. 211.) The conviction of Ruthenberg was 
also affirmed by the United States Supreme Court (245 U. S. 
480). 

The attention of the Committee is earnestly invited to the 
opinion of the Supreme Court in the Debs case, and particular- 
ly because of the reference in it to the anti-war proclamation 
and program of the Socialist party adopted in St. Louis in 
April, 1917. That historic document was introduced in evidence 
in the Debs case because Debs had expressed his approval of it . 
to witnesses who were called on the Debs trial. It was received 
as proof of Debs’ attitude of disloyalty toward the government 
and his disloyal intent and purpose in delivering the speech 
at Canton in June, 1918, for which he was convicted. In re- 
spect to the anti-war proclamation aforesaid, the Supreme 
Court says at pages 215 and 216 of the report which will be 
found in Volume 249: | 

“There was introduced also an ‘Anti-war Sewtittash and 
program’ adopted at St. Louis in April, 1917, coupled with 
testimony that about an hour before his speech the defend- 
ant had stated that he approved of that platform in spirit and 
in substance. The defendant referred to it in his address to 
the jury, seemingly with satisfaction and willingness that it 
should be considered in evidence. But his counsel objected and 
has argued against its admissibility, at some length. This 
document contained the usual suggestion that capitalism was the 
cause of the war and that our entrance into it ‘was instigated by 
the predatory capitalists in the United States.’ It alleged that 
the war of the United States against Germany could not ‘be 
justified even on the plea of American honor.’ It said: ‘We 
brand the declaration of war by our government as a crime 
against the people of the United States and against the nations 
of the world. In all modern history there has been no war more 
unjustifiable than the war in which we are about to engage.’ Its 
first recommendation was, ‘continuous, active and public opposi- 
tion to the war, through demonstrations, mass ‘petitions, and 
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all other means within our power.’ Evidence that the defend- 
ant accepted this view and this declaration of his duties at 
the time that he made his speech is evidence that if in that 
speech he used words tending to obstruct the recruiting serv- 
ice he meant that they should have that effect. The principle 
is too well established and too manifestly good sense to need 
citation of the books. We should add that the jury were most 
carefully instructed that they could not find the defendant guil- 
ty for advocacy of any of his opinions unless the words used 
had as their natural tendency and reasonable probable effect to 
obstruct the recruiting service, etc., and unless the defendant 
had the specific intent to do so in ie mind.” 

At his trial, Debs addressed the jury and among ‘other things, 
said: “I have been accused of obstructing the war. I admit it. 
Gentlemen, I abhor war. I would oppose the war if I stood 
alone.” 

With respect to his coupling an abhorrence of war in general 
with his statement of obstructing the war in which we were en- 
gaged, the Supreme Court says at pages 214 and 215 (and this 
remark is applicable to much of the testimony of the witnesses 
upon this proceeding who attempt to justify their statements 
with reference to the war on the ground that they are opposed in 
principle to all kinds of wars): 

“The statement was not necessary to warrant the jury in 
finding that one purpose of the speech, whether incidental 
or not, does not matter, was to oppose not only war in general 
but this war, and that the opposition was so expressed that its 
natural and intended effect would be to obstruct recruiting. If 
that was intended, and if, in all the circumstances, that would 
be its probable effect, it would not be protected by reason of its 
being part of a general program and expressions of a general 
and conscientious belief.” 

We will not take further time with Debs, although the atten- 
tion of the Committee might profitably be given to the address 
delivered by him March 12, 1919, at a Socialist rally at Cleve- 
land quoted at page 427 of the present record in which you will 
remember he says: “With every drop of blood in my veins, I 
despise their laws and I defy them,” and in which he said: 

Hicks’ Jury Sp.—61 
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“T am going to speak to you as a Socialist, as a revolutionist and 
as a Bolshevist, if you please.” 

I think at this point I might make some allusion to the 
testimony with respect to the attitude of the party on the 
question of conscientious objection. You will remember that, 
with Mr. Hillquit upon the stand, the statement was made that 
Socialists were not pacifists. All the declarations of the party 
itself would indicate that in the class struggle, which they de- 
clare is the only struggle in which they should be interested, 
arms might be taken up. ‘That is not a declaration consonant 
with, or in conformity to, the attitude of a pacifist; but in this 
war they did attempt to make a claim that, by virtue of mem- 
bership in the Socialist party of America, they came under the 
category of conscientious objectors. You will remember, gentle- 
men, the exemption blank prepared, in which the claim was set 
forth that “the Socialist party of America was an organization 
or sect”—the words of the Selective Service Act itself are “re-. 
ligious sect or organization”—‘“well-recognized on the 18th day 
of May, 1917”—the day on which the Selective Service Act be- 
came law—‘“whose creed forbade its members from participat- 
ing in war.” Mr. Hillquit denied that any such exemption blank 
was authorized as an official act of the Socialist party of Ameri- 
ca. The fact remains that the record shows that one thousand 
. of these blanks were printed and that the bill for them was ren-: 
dered to the Socialist party of America at its national office. 
The record does not show who prepared them, who ordered 
them nor whether the bill itself was ever paid by the Socialist 
patty of America. ‘There is correspondence between Mr. 
Kruse, and, I think, Mr. Trachtenberg on the subject of the 
preparation of a form which could be utilized, or a compilation 
of utterances of the party, which might form the basis of a 
claim that the party itself was an organization whose creed for- 
bade its members from participating in war. 

Whether that is or is not sufficient for this Committee to 
make a determination upon in this respect is a question and 
upon it I do not believe that I am called to express any opinion. 
It is significant, however, that in the case of one of these Social- 
ist Assemblymen, Waldman, a claim for conscientious objection 
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the intent to formulate a statement of the pronouncements of 
the party which would be made the basis of a claim of this 
character, based his ‘claim upon these grounds. 

Assemblyman Cuvillier. I can tell you this, Mr. Conboy: 
that can be obtained from the Adjutant-General’s office. 

Mr. Conboy. Unfortunately, that cannot be obtained for the 
reason that all records were sent to Washington and are now 
under jurisdiction of the Adjutant-General of the Army, and 
the Secretary of War has ruled that the contents of the draft 
record of each individual who is registered under the draft are 
inviolate and that the contents thereof will not -be divulged. We 
must, therefore, draw our inferences from the nature of the act 
itself, and I think that the inference I have attempted to draw 
is the only reasonable inference. 

Assemblyman Cuvillier. The Secretary of War has issued an 
order for the publication of the names of all men who evaded 
the draft. 

Mr. Conboy. Yes. 

Assemblyman Cuvillier. That is what I am after. 

Mr. Conboy. The position taken by Debs is the position of the 
party. The acceptance of the program promulgated by Lenine 
and Trotzky through the instrumentality of the Third Interna- 
tionale at Moscow is a program of force and violence. It is 
this program that the Assemblyman-elect Louis Waldman in his 
speech of November 7, 1919, unqualifiedly supports and ap- 
proves. I have already emphasized that the document known 
as the Manifesto of the Moscow Internationale exhorts the pro- 
letariat of all lands including the United States of America to 
disarm the bourgeoisie at the proper time and arm the laborer. 
This is no peaceful revolution, but means force and violence. 

We have been told by the witnesses for the five Assemblymen 
that in the Socialist conception revolution is a peaceful process 
like the turning of a well-oiled wheel. ‘They admit, however, 
that it is necessarily accompanied by the unfortunte corollary 
of violence. 

The words of James Oneal, which will be found in the record, 
contained in the speech made by him at the Brownsville Labor 
Lyceum, on November 7th, 1919, so heartily approved by As- 
semblyman Solomon, are as follows: 


or 
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“But, they say, that there has been violence in Russia. Some 
violence in a revolution! Just imagine! Do they think a 
revolution is a pink tea party, for men and women to gather 
around the table and say, ‘Now, let us have a revolution. Have 
a drink with me. Let us have a drink. Let us drink to the suc- 
cess of the revolution,’—and then you go out and slap a Bolshe- 
viki on the wrist, and say, ‘Please depart; we want a little 
revolution! (Laughter.) Is that the way you have a revolu- 
tion? 

“Every tremendous appeal in the world’s history that has 
brought about new institutions, every great revolution, the 
French Revolution, the American Revolution, the Russian 
Revolution—all such revolutions have been accompanied with 
more or less violence, and it is impossible to dispense with it 
SEE EO (pps 413214): 

Lenine himself has made no secret of the fact that in his 
judgment the social revolution is to be accomplished by violence 
and points to the Russia of 1917-18, not only as an illustration 
of the manner in which it must be accomplished but also as 
proof that the fulfilment of the Marxian theory itself, the end- 
ing of the class struggle can be brought about in no other way. 
This is not the view of an unbalanced and irresponsible fire- 
brand, for Mr. Hillquit himself informs us that he “can testify 
particularly as far as Lenine is concerned, that he is a very 
sober and very moderate thinker and social worker, and by no 
means the irresponsible firebrand he is represented to be by the 
non-Socialists and the press” (p. 1467). 

Lenine in his “Soviets at Work,” as printed and issued by the 
Rand School of Social Science, declares that “every great revo- 
lution and especially a Socialist revolution even if there were 
no external war is inconceivable without an internal war with 
thousands and millions of cases of wavering and of desertion 
from one side to the other and with a state of the greatest un- 
certainty, instability and chaos” (pp. 1468-69). 

It is impossible within the reasonable limits of this discussion 
to refer to all the places in the record where this thought is re- 
peated. They can all be summed up in the following from the 
publication on Bolshevism by the Jewish Socialist Federation 
of New York, one of the organizations, as I have heretofore 
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explained, created and maintained under the provisions of the 
constitution of the Socialist Party of America for the purpose 
of spreading the propaganda of the party among those mem- 
bers who are not acquainted with the English tongue, but 
must be instructed in Yiddish, an organization that having been 
created for this purpose cannot be repudiated and disavowed by 
those who initiated its activities in order that they might profit 
by them. 

“Revolution is war, civil war, one class wars on the other 
for power, and as surely as the war cannot be conducted on 
sound democratic maxims, neither can a revolution be con- 
ducted in a democratic manner. And the revolution in Russia 
has not ended yet. 

“The class struggle in time of revolution, says Lenine, has 
always assumed the inevitable form of a civil war, and a civil 
war is unthinkable without destruction, without terror and 
without the elimination of democracy. One would have to be 
a sickly sentimentalist not to understand or comprehend this” 
(pa 217). 

It is necessary to look into the propaganda carried on by the 
Socialist party of America in languages other than English to 
find the real sentiments of the party frankly expressed, in re- 
freshing contrast to the evasive and hypocritical sentiments ex- 
pressed on the witness stand in this proceeding by the As- 
semblymen-elect and their chief witnesses, whose transparent 
purpose was to throw the dust of political and parliamentary 
and inoffensive acts into the eyes of this committee and the cor- 
respondents of the newspapers represented in this Chamber. 

With respect to the book from which the foregoing quotation 
was taken, we call attention to the fact that counsel for the 
assemblymen succeeded in creating the impression that this vol- 
ume was but a statement of the various contentions in support 
of and against the dictatorship of the proletariat. Thereafter 
a translation of the entire book was made and introduced in evi- 
dence, from which it appears beyond all question that the argu- 
ment against the program was stated only in order that it might 
be answered and refuted and that the volume itself is devoted in 
its entirety to an argument in support of a dictatorship of the 
proletariat to be accomplished by means of a violent revolution. 
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Stress has been laid in defense of the Socialist position that 
the party has recently purged itself of all elements advocating 
violence. It presents itself before this Assembly as a mild man- 
nered party seeking political reform, advocating humanitarian 
principles and practices, abhorrent of the idea that it should be 
identified and confused with the Communist party of America. 
The public has come to understand the purposes, the objects and 
method of the Communist party through the prosecution and 
conviction and deportation of its members. ‘The Socialist 
party of America, masquerading as a right wing of the Socialist 
movement, has won the confidence, support and sympathy of 
some learned and distinguished advocates. 

At this point it is necessary to remind the Committee that 
Morris Hillquit stated in an open letter published in the New 
York Call on September 22, 1919, as follows (p. 350): 

“The split in the ranks of American Socialists raises an in- 
teresting question of policy. What shall be the attitude of the 
Socialist party toward the newly formed Communist organiza- 
tion? 

“Any attempted solution of the problem must take into ac- 
count the following fundamental facts: j 

“First. The division was not created arbitrarily and deliber- 
ately by the recent convention in Chicago. It had become an 
accomplished and irrevocable fact many months ago and the 
Chicago gatherings did nothing more than recognize the fact 
and give the divergent movements concrete form and expres- 
sion. 

“Second. The division was not brought about by the dif- 
ferences on vital questions of principle. It arose over disputes 
on methods and policy and even within that limited sphere it 
was largely one of emphasis rather than fundamentals. The 
division within the ranks of American Socialism is an echo but 
by no means a reproduction of the Sccialist movement in Eu- 
rope. 

“Third. The separation of the Socialist party into three or- 
ganizations need not necessarily mean weakening of the So- 
cialists even though in a moment of destructive enthusiasm 
they have chosen to discard the name which stands for so much 
in the history of the modern world. They are wrong in their 
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estimate of American conditions, their theoretical conclusions 
and practical methods, but they have not deserted to the enemy. 
The bulk of their following is still good Socialist material, and 
when the hour of the real Socialist fight strikes in this country, 
we will find them again in our ranks.” (P. 350-51.) 

In a speech in the Brownsville Labor Lyceum, reported in the 
New York Call of September 22, 1919, Claessens made the fol- 
lowing statements regarding the Socialist party and the Com- 
munists : 

“There is little real difference between the Socialist party 
and the Communists. We want to get to the same place, but 
we are traveling different roads. The reason that they are 
being raided and we unmolested is not because we are consid- 
ered more conservative, but because we are more powerful than 
those little groups.” (P. 1141.) 

The oneness of purpose, the unity of design between the Com- 
munist elements and the Socialist party could not be more clear- 
ly demonstrated than by the letter addressed to all Socialist 
locals by Walter M. Cook, acting on behalf of the State Ex- 
ecutive Committee of the Socialist Party in this State, and which 
is unchallenged and unexplained by the Assemblymen-elect, 
or their counsel. This letter is as follows (p. 811): 

“New York State Committee, Socialist Party, Room 311, 
Dolan Building, 467 Broadway, Albany, N. Y.,” at the top, 
“Walter M. Cook, Secretary,” and on the left-hand side, “Roch- 
ester Communist.” Dated September 29, 1919. “To all Social- 
ist Party Locals, State of New York: 

“Dear Comrades.—It has come to the attention of the State 
Executive Committee that a situation has developed in various 
sections of the State wherein members of the Communist labor 
parties, have been nominated for public office on the Socialist 
party ticket. 

“Tt is imperative that the working class shall stand as a unit 
in its struggle against the capitalistic class. - | 

“You are urged to go forward with your campaign just as 
vigorously as ever regardless of the makeup of the ticket at 
the present moment. Whatever the personnel of the ticket 
may be, you will be voting for the Working Class and Social- 
ism. Let us prove our devotion to the slogan, ‘Workers of 
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the World Unite! You have nothing to lose but your chains. 
You have a world to gain! Forget the personalities and wage 
the strongest campaign we have ever yet put up.’ 
“Yours for Socialism, 
“State Executive Committee, Socialist Party, 
“Walter M. Cook, Secretary.” 

This letter shows clearly that the Socialist party is willing to 
overlook slight differences of opinion with its proletarian com- 
rades, but stands ready to cooperate with and work for all elé- 

* ments which have as their objective the destruction of our form 
of government and the seizure of the power by the propertyless 
class. Violence and force are to be utilized whenever expedi- 
ent ; the passions of audiences are to be inflamed, their cupidity 
and envy stirred and every means lawful and unlawful, honest 
and dishonest, known to unprincipled men, every method that 
human ingenuity can devise offering prospect of success is to be 
utilized and is within the contemplation of the Socialist Party 
of America in accomplishing the destruction of our government 
and the establishment of the International Socialist revolution. 

It is unnecessary to dwell at length in this statement on the 
fact that the political action of the party is responsive only to 
the dues-paying membership and that those who are elected 
to office are bound to follow the dictates of such membership 
and their compliance is compelled by drastic and comprehensive 
provisions in the constitution of the party. 

The pertinent provisions in the party constitutions have been 
comprehensively considered and discussed in the preliminary 
brief already furnished to the members of the committee. 

Since that brief was written, Mr. Branstetter, the National 
Executive Secretary of the Party, has testified that sections 1 
and 2 of Article 8 of the State Constitution, printed at page 
1076 of the printed record, is still a recognized principle of the 
Socialist party, those sections being as follows: 

“Section 1. All candidates for public office or appointees 
for public office selected by the dues-paying membership of 
the Socialist Party of the State of New York or any of its 
subdivisions shall sign the following resignation blank before 
nomination is made official, or appointment is made final. 

“Form of resignation. Section 2, Recognizing the Socialist 
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party as a purely democratic organization in which the source 
and seat of all powers lie in the dues-paying membership, as an 
elected (or appointed) official of the party it shall be my duty to 
ascertain and abide by the wish of the majority of the dues- 
paying members of my local or political subdivision.” (P. 
1546.) 

Though an effort has been made to create impressions that 
such resignations are not required to be signed and have become 
obsolete a communication over the signature of the executive 
secretary of the national organization dated August 25, 1916, 
indicates that the requirement for the execution of a resignation 
blank had certainly not become obsolete at that time even under 
the practice of the party nationally. The pertinent portion of 
the letter is as follows: 

“Candidates of the Socialist party for public office are sup- 
posed to sign resignation blanks so that they may be recalled for 
cause. We maintain that in having such control over our can- 
didates they will adhere more strictly to the program of the 
party and render more efficient sérvice to society.” (P. 1039.) 

It must not be forgotten that the state constitution contains 
another affirmation of the same principle that a public officer 
belonging to the Socialist party must obey in his official acts the 
instructions of the dues-paying members in the following lan- 
guage providing that a member may be expelled: 

“For failing or refusing when elected to a ‘public office or 
while acting as a delegate to an official party convention to 
abide and carry out such instructions as he may have received 
from the dues-paying party organization or as prescribed by 
the state or national constitution.” (P. 155.) 

Be it remembered also that it has been declared under oath 
by several Socialist witnesses that it is the intention of the party 
to revise its constitution from time to time in order to keep 
it up to date. The State Constitution containing these provi- _ 
sions has been revised every two years since 1900, the last re- 
vision being in 1918. 

It is of not so much importance whether written resignations 
are actually signed or not, the vicious and unlawful thing is the 
agreement on the part of the elected or appointed official to 
obey in his official action the dictates of the dues-paying mem- 
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bers of his organization. Such an agreement violates the es- 
sential principle of lawful, official conduct which calls upon the 
citizen who occupies an official position to discharge the duties 
of his office according to his own best judgment. That is the 
form of the oath itself which is taken by public officers under 
the constitution of this State. A ‘person elected to this Chamber 
is required to declare under oath before he assumes his office 
as a member of Assembly that “I will faithfully discharge the 
duties of the office of Assemblyman according to the best of my 
ability.” This oath cannot be carried out if the member sub- 
ordinates his judgment on pending measures to the dictates of 
an extra-legal junta, committee, or organization, irresponsible 
to the law. To make such an agreement has been held in-People 
v. Squires, 20 Abbott’s New Cases, p. 368, to be a criminal con- 
spiracy. 

Under these provisions of the Socialist party constitution 
these five Assemblymen present themselves at the door of this 
chamber not as the representatives of the thousands of voters 
who cast their ballots for their election, but as proxies for a 
small group of dues-paying members in no case exceeding 600 
in number, many of whom are aliens, some of whom are minors, 
all of whom are disloyal. 

It is no defense to the disqualifying nature of this agreement 
to say that in previous terms some of the Socialist Assemblymen 
have not been ordered to vote in a way contrary to their own in- 
dividual judgment. Such agreements, contravening ‘public 
policy are held to be illegal not by what has been actually done 
under them, but because of what might be done under such 
agreement. The citation of authorities upon this proposition is 
unnecessary because the law is familiar to every member of this 
committee. 

I submit that it has been abundantly established, by the over- 
whelming mass of testimony presented to this committee, not 
only to the extent of the preponderance of the evidence, but, in 
view of the fact that it is from the declarations, proclamations, 
manifestoes, pronouncements and utterances of the party itself, 
its leaders and these Assemblymen and their witnesses, beyond 
a reasonable doubt that the Socialist Party of America is in har- 
mony and accord with the radical revolutionary Socialists in all 
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the countries of the world, to bring about a social revolution in 
this country as part of the international social revolution. That 
in accordance with the principles, program and tactics of world- 
wide radical revolutionary socialism, it is seeking to weaken and 
make defenseless the government of state and nation against 
the attacks of foreign and domestic enemies by every unlawful 
means known to a resourceful, disloyal and anti-American or- 
ganization inspired and led by the experienced radical revolu- 
tionary Socialists of the world. 

Now I come to deal with certain acts, conduct and declara- 
tions of these individual members of the Socialist Party who 
are the subjects of this investigation, establishing their unfail- 
ing obedience and submission to the dictates and program of 
their organization, and the complete approval of the principles 
and revolutionary object of the International Socialist move- 
ment. 

In the analysis of the evidence presented to this committee it 
has been sought to make clear not only that the objective of the 
Socialist Party of America is the establishment of a so-called 
co-operative commonwealth in this country but also that it seeks 
to attain its end by unlawful means. We have had occasion at 
appropriate places to refer to the utterances of several of the 
- assemblymen under investigation, but it seems wise at this point 
to review the evidence which has been presented with respect to 
each of them and particularly to recall their answers under 
cross-examination with respect to the vital question at issue. 
_ The purpose of this review is not to establish individual guilt 
but to demonstrate that these five assemblymen seek seats in this 
assembly in order that they may do their part in carrying out 
the program laid down by their party, and assist in the realiza- 
tion of its principles. It cannot be denied that each of the As- 
semblymen-elect who has taken the stand in his own justifica- 
tion has clearly established his unqualified support of and sub- 
mission to the will of his party. 

Mr. Waldman was a native of Ukrania and became a natural- 
ized citizen of the United States in January, 1915. It was then 
that he took the solemn oath of allegiance to this country in 
these words: 
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“IT solemnly declare. upon oath that I will support. the 
Constitution of the United States and I do absolutely and en- 
tirely renounce and abjure all allegiance and fidelity to any 
foreign prince, potentate, state or sovereignty, particularly to 
the Czar of Russia of which I was before a citizen or a subject, 
and that I will support and defend the Constitution and laws of 
the United States against all enemies, foreign and domestic, 
and bear true faith and allegiance to the same.” 

Two years after Mr. Waldman had taken this oath the United 
States was drawn into the maelstrom of the European conflict 
and the citizens of this country were called to the high privilege 
of national defense. In this solemn hour of national crisis the 
Socialist party adopted its war proclamation and program which 
has here been discussed. Mr. Waldman testified on the stand 
that he approved this declaration and that he accepted it. He 
admitted that this program called upon the workers to refuse 
to support their government in this war but fails to see any 
inconsistency between this demand and the provisions of his 
naturalization oath in which he agreed to defend the Constitu- 
tion and laws of the United States against all enemies, foreign 
or domestic and to bear true allegiance to the same. 

It will be borne in mind that prior to the declaration of war 
upon Germany by the United States the continued acts of wan- 
ton aggression against the citizens of the United States by Ger- 
many on the high seas and the interference by agents. of that 
Empire in the domestic affairs of this country for a long period 
threatened to draw this country into the conflict. 

It was direct contemplation of war with Germany that led 
this assemblyman-elect to sign an anti-enlistment pledge in the 
following terms: 

“T, being over eighteen years of age, hereby pledge myself 
against enlistment as a volunteer for any military or naval serv- 
ice in international war, offensive or defensive, and against 
giving my approval to such enlistment on the part of others.” 

Upon being asked when he had signed this pledge Mr. Wald- 
man stated that his best recollection was that he signed this 
some time in the early part of the year 1916, at least one year 
after he had taken his oath of allegiance to the United States 
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(p. 1825). He saw nothing inconsistent between the terms of 
this pledge and his oath of allegiance. In contrast with this 
stand the provisions of the St. Louis War Proclamation of the 
Socialist Party, were called to the attention of the witness, as 
follows: 

“The only struggle which would justify the workers in tak- 
ing up arms is the great struggle of the working class of the 
world to free itself of economic exploitation and political op- 
pression, and we particularly warn the workers against the 
snare and delusion of so-called defensive warfare.” 

The witness was asked (page 1796): “Did you at any time 
ever protest against the sentiment expressed in the language 
that I have just read to you. A. I have not—this taken in con- 
nection with the rest of the resolution.” 

Mr. Hillquit well said that the Socialist Party was not a 
pacifist party. It will not be necessary to review in detail the 
evasive responses made by Waldman to questions respecting the 
various provisions of the war proclamation of the Socialist Par- 
ty, its various platforms and ‘pronouncements ; that evidence is 
before you; you have had the opportunity to observe him on 
the witness stand; it is for you to judge whether his answers 
were frank, clear cut and responsive. It is for you to deter- 
mine whether the witness before other audiences has shown the 
same care, caution and solicitude to impress upon his auditors 
the innocuous, vacuous and wholly innocent meaning of words 
and declarations which to ordinary minds carry an unmistak- 
able message of disloyalty, contempt for American institutions 
and treasonable purposes. It is this witness, who, having just 
been chosen to represent a district in an American legislature, 
eagerly participated in a meeting called for the purpose of cele- 
brating the second anniversary of the Russian Revolution. It ~ 
is this witness who urged his hearers to join the Socialist move- 
ment in America if they revered their Russian comrades, if 
they applauded Lenine and Trotzky, if they believed in the 
worthiness of their cause, in the accomplishment of their work 
in order to make America more like Russia is to-day. 

Bearing in mind that at the time of uttering this speech the 
Socialist Party had already committed itself to an alliance with 
the Third Internationale under the leadership of Lenine and 
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Trotzky at its National Emergency Convention held at Chicago 
in September, 1919, the real meaning of this plea cannot be 
clouded by the statement of this witness to this Committee. He 
was not satisfied to express his admiration for the Russian 
régime, but must needs convince his hearers that there were but 
two courses of action open to them. He presented but two al- 
ternatives. “We must select between two alternatives, either 
Russia lives and conquers the world” (at this point he remem- 
bered that there was some government representative sitting in 
his audience recording his utterances, so he hesitated a moment 
and said): “Not Russia conquers the world, but its ideas and 
philosophy, worthy of the Russian Government to-day should 
conquer the world—either that or the ideas and the philosophy 
of Gary and Wilson and Palmer, Lloyd George and Clemenceau 
are to conquer the world. Between the two, for my part and for 
the part of thousands of Socialists now battling in America to- 
day we choose to stand by the ideas and philosophy and pro- 
gram and principles of Lenine and Trotzky as those we ap- 
prove.” 

Before an audience of his own kind Waldman has given ex- 
pression to his real meaning and real purpose. It is to the 
program of Lenine and Trotzky that this Assemblyman-elect 
has committed himself. You have before you in detail that 
program. It is set out in clear and unmistakable terms in the 
Manifesto of the Moscow Internationale which has been offer- 
ed in evidence bearing the signature of Lenine and Trotzky. 

I might pause at this point to ask you gentlemen upon this 
committee to bear with me for a moment in the development of 
a thought which must naturally have occurred to every one of 
you. In 1909 that young man came to our shores. He was 
unable to speak English. I do not know what his financial 
condition was. It was probably not very good because of the 
character of the occupations in which he was obliged to engage 
shortly after he came here. We welcomed him, and we placed 
before him, to such extent as they were available, the institu- 
tions, and gave him the protection and the opportunities afford- 
ed by the laws of this country and of this State. He took ad- 
vantage of them to the fullest extent. 

In seven years after this non-English speaking young man 
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had arrived here, he had qualified himself, by a course of study 
in an institution established by a capitalist named Peter Cooper, 
for the profession of civil engineer, and had received a degree 
of Bachelor of Science in Civil Engineering from that institu- 
tion. He, in the same year, received an appointment from the 
municipal administration of the City of New York in its Bureau 
of Tunnels, Engineering department. In the following year, 
the year 1917, when he had been in the United States only eight 
years he was elected a member of the Assembly of this State. 
He admitted upon the stand that no obstacle had been placed 
in the way of his development and the realization of his ambi- 
tions by the government of this state or the government of the 
United States. He accepted what he could obtain. No one 
blames him for it. Everyone commends the extent to which 
he had availed himself of the opportunities that were offered. 
He was not only permitted but authorized to utilize them to the 
fullest extent. Such resentment as does lodge itself in the 
minds and the hearts of Americans is that this young man, 
typical of the other members of his party, is willing at all times 
to accept the sacrifices of blood and treasure, poured out un- 
stintedly by the balance of the American ‘people, but will never 
raise his hand or pay one cent in support of the institutions of 
the Government of the United States, but is pledged to deny his 
support to such institutions. 

I ask you, Mr. Chairman and gentlemen of the Committee, to 
read with care the provisions of that program and compare 
them with the utterances of the various leaders of the Socialist 
Party in America, their official pronouncements and such ut- 
terances of these Assemblymen-elect as have come into our 
hands, and I ask you if the latter are not in full accord with that 
program. Can it be said that a man who had boldly and open- 
ly asserted his allegiance to such a ‘program can at the same 
time solemnly pledge himself to support the Constitution of 
the United States and of the State of New York! Such a pre- 
sumption is inconceivable. The Assemblyman-elect Waldman 
has spoken merely as the mouthpiece of his party; the As- 
semblyman-elect Claessens, in different language, but with 
equally clear intent expressed himself as committed to the pro- 
gram of the Russian proletariat involving the destruction of 
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American institutions, American ideals and the democratic form 
of government created by the founders of this republic. The 
evidence shows that Assemblyman Claessens sat upon the same 
platform with one Alexander Trachtenberg while the latter urg- 
ed upon his hearers the lessons to be drawn from the Russian 
revolution. I quote his words: 

“It seems to me as it seems to the Socialists of America that 
this establishment of the workers’ government in Russia proves 
one thing, that 1f the workers are organized, organized political- 
ly and economically, and organized in a way we have to under- 
stand not only their immediate conditions, not only their im- 
mediate requirements, but understand the great purpose of an 
organized labor movement, with them to understand the great 
mass of the working class and what they have to perform in 
this world—then we can have not only a Soviet Russia, but a 
Soviet government in England, Germany, and a Soviet Ameri- 
ca just as well” (p. 271). 

It was in response to this declaration by Comrade Trachten- 
berg that the Assemblyman-elect Claessens said: 

“Yes, as Comrade Trachtenberg said, when we read and 
when we hear these things, we immediately begin to grasp the 
significance of what Socialists call the social revolution” (p. 
229): 

You have seen the witness on the stand; you have heard his 
attempt to justify his declarations on the plea that they were ut- 
tered under the strain of great emotion, occasioned by a political 
campaign, but it must be observed that without exception his 
words reflect with unerring fidelity the official pronouncements 
of his party as they have been presented to this committee upon 


‘this investigation. The nervous strain he labored under at that 


time did not cause him to forget a single argument which would 
stimulate in the minds of his hearers a contempt for their fellow 
citizens, and-an abhorrence of their institutions and undermine 
their confidence in the administration of laws in this great com- 
monwealth. Nor did he forget his allegiance to the Soviet 
régime of Russia, for he seized every opportunity and every 
trick of eloquence to impress upon his hearers that the ig- 
norant, deluded and coerced mujik of the steppes of Russia was 
Hicxs’ Jury Sp.—62 
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a nobler creature, a more enlightened being than our own citi- 
zens, the great mass of whom it pleased him to describe as 
bestial. I do not wonder that Mr. Hillquit saw fit on direct 
examination to call the witness’ attention to the fact that one 
less speech on his ‘part would not be a loss to this community. 
If the committee is to believe the modest protestations of these 
Assemblymen, that neither they nor their party for an instant 
countenanced the use of violence, it will be necessary for this 
committee to prepare a glossary giving new definitions to 
English words which in ordinary usage have plain and unmis- 
takeable meaning. Here we are told that the Socialist party 
seeks mild and beneficial reform to ameliorate the condition of 
the industrial workers in our country, but before his own au- 
dience the Assemblyman-elect Claessens, stripped of his pres- 
ent hypocrisy, declares the true purposes of his party. He says: 

“Tf we thought for a minute it was merely a dream on our 
part, a great political controversy, until we have a majority 
of men elected, and then, by merely that majority, declare the 
revolution, if any of you smoke that pipe-dream, if that is the 
quality of opium you are puffing now, give it up, give it up” 
(p. 236). 

Mr. Claessens, although enthusiastic, is always cautious, and 
does not in exact words tell his hearers what means will be 
employed to bring about the revolution. But this Committee 
must remember that this statement was made at a meeting called 
for the purpose of celebrating the Second Anniversary of the 
Russian Revolution, that each of the speakers declared his sup- 
port of the program of Lenine and Trotzky, that the party of 
which this man is a member had just affiliated with the Moscow 
Internationale, and that that program was and is a program of 
force. In the utterance which I have just quoted to you Claes- 
sens has made clear that the Socialist party does not propose to 
wait until it has gained the adherence of the majority of the 
people of this country. The leaders of that party have clearly 
shown in their every pronouncement that they realize that the 
social revolution, if it is to come at all in this country, cannot 
wait until it is the demand of the majority. You have been 
treated to fine distinctions; you have been told that a revolution 
is a change; that that change in the Socialist conception need 
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not be brought about by force, but if you read the speeches of 
the witnesses for these Assemblymen and the writings of the 
leaders of the Socialist party, you will see that they differentiate 
the revolution in the making from the revolution in theory, and 
the speech of Comrade Oneal, so highly extolled by Assembly- 
man-elect Solomon, contains this appeal to the use of force: 

“Every tremendous appeal in the world’s history that has 
brought about new institutions, every great revolution, the 
French Revolution, the American Revolution, the Russian 
Revolution—all such revolutions have been accompanied with 
more or less violence and it is impossible to dispense with it 
eA a et 4), 

I am repeating these references at this time in order to in- 
delibly fix in your mind that the Assemblymen-elect, by their 
own utterances, by their indorsement of statements made in 
their presence, have actually sought to carry conviction to the 
minds of the people in the congested districts of our great city, 
that the institutions of this country must be destroyed, that at 
the present moment they are administered for the sole purpose 
of oppression, and that the only hope of a suffering world is the 
inspiration of Soviet Russia, and that its program must be put 
into effect in this country by other than parliamentary means. 
It is apparent that the modest workers of our crowded dis- 
tricts would show some hesitancy to attack the institutions of 
this great Republic. ; 

It has, therefore, become necessary to lash their ‘prejudices 
into passion, to instill a hutred and contempt for the great mass 
of the American people, and to vilify and denounce those 
patient and patriotic leaders of organized labor who devoted 
themselves to guiding the energy of the toilers of America into 
patriotic channels during the late war. The significance of the 
speeches which have been quoted to you made by the Assembly- 
man-elect, is that they have done these things well. Those 
speeches are before you in the record. Their accuracy is not 
denied, and I ask you if, there is one line, one precept, one 
statement, in any of them that can be construed into a support 
of the United States of America, or the people of the State — 
of New York. 
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Refer, for the moment, to Comrade Solomon. You have be- 
fore you the testimony of Frank Wasserman, Walter Hart, In- 
spector McElroy and Lieutenant Ahlers of the New York City 
Police, and of Ellen Chivers; it is for you to determine what 
weight you will give to their evidence. If any doubt remains in 
the minds of this committee that the Assemblyman-elect Solo- 
mon indorses in all respects the principles of his party, and if 
you are inclined to give any credence whatsoever to his pro- 
testations of loyalty, upon the witness stand, I ask you to 
scrutinize the speech of James Oneal, with its advocacy of 
revolution by force, and then read the enthusiastic praise of 
that speech by this assemblyman. 

The great length of this record, the enormous number of im- 
portant and relevant facts which should be included in a sum- 
ming up, would extend this review of the facts, beyond the 
limits of your endurance. The facts cited, however, may aid 
you in recalling the appearance of these witnesses upon the 
stand. ‘They carry with them the conviction that the three as- 
semblymen who took the stand in their own justification were 
but the mouthpieces of their party. 

Two other assemblymen-elect stand at the threshold of this 
House claiming their right to take their seats as lawmakers for 
the people of this great State, Samuel Orr and Samuel A. De 
Witt. With respect to these the records show that they are 
members in good standing of the dues-paying organization of 
the Socialist Party of America; that they are ‘pledged to sup- 
port the principles and program of their party; that they have 
accepted the obligation of representing that party ina legislative 
body and have assumed the task of furthering its purpose. 
Day by day they have sat in this Chamber; they have listened 
to the testimony of witnesses; have heard expounded the official 
utterances of their party and yet they have sat mute. By their 
silence they have acquiesced in the utterances of their ‘party and 
admitted the truth of the accusations brought against them 
and must suffer from every hostile presumption arising from 
their silence. 

‘The legal questions raised by this proceeding, the great princi- 
ples of law which it is your privilege as a committee to affirm 
will be dealt with by my colleague, Senator Brown. I cannot 
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leave the consideration of this question, however, without ref- 
erence to the legislative career of those now under investigation 
who have previously been members of this House. 

~The Assemblymen-elect have been at great pains to review in 
detail their legislative activity; they have sought to show that 
while members of this Assembly they conducted themselves as 
other human beings as if the accusations against them carried 
with them a presumption that this would not be the case. They 
were at great pains to impress upon the members of this com- 
mittee that they took their seats in an orderly manner; that 
they introduced bills after the manner of other Assemblymen; 
that they debated questions upon the floor; that they employed 
language readily understood by their fellows; that they voted 
upon bills introduced by others in conformity with the general 
rule and custom of a deliberative body. The great stress laid by 
the Assemblymen upon this normal and human action seems to 
have had for its purpose-the removal from the public mind of 
a picture that these men are wild and ungoverned spirits who 
would destroy legislative decorum and ignore legislative pro- 
cedure if admitted to this chamber. No such presumption was 
carried by the charges laid against these five Assemblymen-elect. 
It was to be presumed that to carry out their purposes they 
must fit into the legislative scheme with the least possible fric- 
tion; that they must give the appearance of diligence and at- 
tention to legislative duty and they must be armed at the close 
of the legislative session with some excuses to appeal to the 
great masses of the voters of their districts who are not mem- 
bers of the dues-paying party organization for their support. 
Any other policy on the part of these five Assemblymen-elect 
would have left them for their constituency the obscure and 
insignificant body of dues-paying members. ‘The real purpose 
of the Socialist party in participating in legislative activity is 
disclosed by the platform and resolutions published in The Con- 
gressional Campaign Book for 1914 (p. 427), as follows: | 

“Such measures of relief as we may be able to force from 
capitalism are but a preparation of the workers to seize the 
whole powers of the government, in order that they may there- 
by lay hold of the whole system of socialized industry and thus 
come to their rightful inheritance.” 
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Such legislative activitiés as the witness described are not 
the real program of the party. To claim otherwise is mere pre- 
tense. 

With respect to these matters the record is before you. It is 
your privilege and your duty to pass judgment on the facts. 

And so I have come to the conclusion of my participation in 
the consideration of this matter with the Committee. 

I regard this task upon which we have all been engaged as a 
highly important and necessary one, as I explained to you at the 
outset of my remarks this morning. 

I have attempted to make plain, for your benefit, in connec- 
tion with the consideration of this matter the reasons why this 
investigation becomes imperative at this time. I have explain- 
ed to you in some detail the international nature of the affiliation 
of this party and the correlative attitude assumed by it as a 
member of the Third Internationale to deal with the establish- 
ment of the form of undemocratic minority government advo- 
cated for the United States. 

The matter will shortly be in your hands. After all, it is in 
the great body of the evidence which has been taken before you 
that you are to discover the reasons for such action as you shall 
take. I have attempted to give you nothing but a plain, bare 
and naked statement of the salient facts. I have not attempted 
to employ any of the arts or devices of oratory. I regard this 
occasion as transcending in importance those to which such arts 
and devices would be appropriate. 

It.is of the utmost importance that these matters shall be giv- 
en the most careful attention and scrutiny, for upon the one 
hand the determination is involved whether we are to harbor 
within the United States and sanction, by permitting the use of 
our legislative halls to them, a group of men ‘pledged to destroy 
our institutions; or whether, upon the other hand, we are to 
maintain against such attacks the integrity of our institutions. 

I feel confident of the determination which you gentlemen 
shall reach, because I believe that with me instead of the cry 
“Long Live the International Council of the Proletarians” you 
will declare in unmistakable language, “Long Live the United 
States of America.” 


MICHAEL A. ROMANO 


SUMMATION FOR THE PEOPLE IN THE O’SHEA CoNnsPERACY 
CasE.* Criminal Court or Coox County, Cur- 
CAGO, ILLINOIS, FEBRUARY 25, 1924 


BIOGRAPHICAL NOTES 


Michael A. Romano was born in Chicago, Illinois, on October 28, 
1897. His formal education was received at the University of II- 


linois, and at the Northwestern University Law School. He was ad- 
mitted to the Illinois Bar on October 28th, 1921, and was appointed 
Assistant State’s Attorney in April, 1922. 


STATEMENT OF FACTS 


Thomas O’Shea, business agent of the Window Shade Hangers Lo- 
cal of the Upholsterers’ Union, Michael J. McKenna, business agent 
of the Carpet and Linoleum Layers’ Local, William J. Riordan and 
Gus J. Dahl, former business agents of these locals, and Fred 
Jurisch, a member of the Painters’ Union, were indicted for con- 
spiracy to injure the business of such firms as the Carson Pirie Scott 
Company, Marshall Field and Company, the Liberty Window Shade 
Company, and many other “open shop” firms of Chicago engaged in 
window shade hanging, and carpet and linoleum laying. 

The means employed by these various trade unions were general 
boycott and sticker campaigns directed against building contractors 
and building owners, whose properties were in the process of con- 
struction. The purpose was to coerce these resisting firms into com- 
plying with union demands. The case is notable because there ap- 
peared no evidence of violence, the plan of the trades unions being to 
accomplish their end by sympathetic strike cooperation from all 
Union Building Trades Councils. The acts of the defendants consti- 
tuted a technical boycott which under the Illinois law is a criminal 
offense, and the issue involved the vindication of the legal principal. 

The defendants were found guilty and fined in amounts ranging 
from $50.00 to $100.00 each. An appeal to the Illinois Appellate 
Court is now pending. 


MR. ROMANO’S CLOSING ADDRESS 


May it please the court, counsellors and you, men of the jury: 
The ardors of this trial have left unmistakeable signs of 
weariness on you and you are tired and possibly surfeited with 
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argument. However, I feel it my duty to the best of my abil- 
ity, to make answer to the points urged by the defense. 

After listening to the mutual adulations of the gentlemen for 
the defense I might say that I join with them and offer my 
humble tribute to Mr. Nelson’s prowess as an orator; I con- 
cede to Mr. Daniels a long and splendid career of fifteen years 
at the criminal bar. 

The cause of labor has been presented to you in all its splen- 
dor; capital has been denounced and discouraged. Together 
with such a learned dissertation on capital and labor there 
has been interjected into this case a political twist that prompts 
me in reminding you gentlemen to vote for Mr. Oscar Nelson 
when he runs to succeed himself for alderman. 

We began upon the trial of this case and proceeded along the 
lines of trials generally; thanks to the gentlemen for the de- 
fense, what was a judicial forum has degenerated into a po- 
litical mass meeting; what was intended to be a forensic argu- 
ment has dissipated itself into a political harangue. Robert E. © 
Crowe, your State’s Attorney, has been assailed vituperatively. 
As his representative, I suppose I should raise my voice in 
defense. We, who are the people’s prosecutors, are called 
upon to defend from our side; we now must make a defense 
rather than a prosecution. But with modesty, nevertheless, 
candor, we must admit that never has such venom, such black- 
guardedly falsehood, emanated from our side of the table as 
you have just heard from the defense. 

There appeared in the trial of this cause many witnesses. 
Mr. Bronson was one of the many, but he has been selected 
with a special delight by the defense as a target for most of 
their projectiles. Reference has heen made to a certain button 
he wears in the lapel of his coat—to be sure a World War Vet- 
eran Button. His interest in the cause of the people has been 
characterized as a desire to suppress and stifle labor for the 
benefit of capital. These gentlemen who make such an affront, 
—let them stand before you and tell you whether or not like 
Bronson they walked in blood to see that this. representative 
form of American government survived the inroads of Bol- 
shevism, so sure to come if unchecked and bridled by men of 
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Bronson’s quality ; let Mr. Nelson, spokesman for organized la- 
bor, explain to you what part he played in making possible, 
first, organized labor and then the success of organized labor 
on this continent. Mr. Bronson characterized and apostrophiz- 
ed asa strike breaker,— Mr. Bronson denounced because he was 
sworn in as a special deputy and carried a revolver to con- 
tribute his mite to the preservation of law and order! ‘True, 
men, Mr. Bronson did learn to use a weapon, learned to shoot 
straight, but that knowledge was thrust upon him when he was 
summoned in answer to the call.of arms, answered to the call 
that made secure your homes, made possible the maintenance 
and survival of your government, made possible unrestrained, 
free commercial relations between man and his fellow men. 
That same industrial independence, that same cause of the 
workmen who toil to earn their daily bread, that and all else 
represented by law and order is what men like Bronson fought 
for—even willing to make the supreme sacrifice. ‘That honest 
principle of organized labor—not the labor unionism headed 
by those industrial pirates appearing under the guise of union- 
ism, the so-called business agents, who seek to dismember and 
demolish, seek to make of this splendid edifice, which we call 
American success and American greatness, a mass, a heap of 
crumbling ruins. 

With muscles strained, bent backs, and perspiring brows, 
the rank and file of labor unionism toil. Their beads of per- 
spiration take shape into gold which flows through the con- 
nivance and deceit of these distorters into their pockets. It is 
against these so-called business agents that Robert E. Crowe has 
directed his every energy with the success known to every intel- 
ligent citizen of our community. 

The Citizens Committee to Enforce the Landis Award has 
crept into this case, and you are blandly informed that it is an 
aggregation of dollars for tyrannical power. Capital! Big 
Business! Do we shy at the terms, men? Are you naive 
enough to believe that that is the greatest evil of our civic life? 
Well, gentlemen, let’s conjecture a bit and imagine a bit. If, 
as the result of your toil, you acquire enough of worldly goods 
to invest in legitimate business ventures, if you go along peace- 
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ably, operating your business at a reasonable profit, who should 
be heard to say that you must invite the pleasure of. labor 
union business agents, that you must oil and cross their palms 
so that you can continue in the enjoyment of privileges that 
are rightfully yours? 

If these business agents for personal and selfish motives, 
and not because they are championing the cause of the work- 
men for better wages or better conditions, disturb the labor 
which is necessary to the existence of your business ; if without 
consulting the men most vitally interested,—the laborers—these 
same business agents arrogate to themselves power that is not 
theirs, declare a strike or a walk-out; if you have contracts for 
your produce or for your business commodity that you must 
fulfill; if exercising the freedom which is yours, you refuse to 
accede to the impossible conditions of these so-called business 
agents and hire other help, men as free as you to choose their 
employment, the terms of employment and conditions of em- 
ployment; I say if such a condition prevails in your life and 
while you are attempting to do that which you legitimately can 
do, and will be protected in doing, these men resort to sticker 
campaigns, to intimidation of your business associates at great 
loss to you, what must be your complaint, what must be your 
cry for protection and for remedy? And if such protection 
is withheld what must be your denunciation of that man who 
owes you the highest duty one citizen can to another, your 
State’s Attorney, Robert E. Crowe? So you must see, gentle- 
men, that our justification in bringing these prosecutions rests 
not alone in law and in justice but in a well founded and deeply 
rooted sense of morality, the sense of right and wrong. 

Now then we take up the culpability, the criminality of each 
one of,these five defendants on trial. 

Riordan, the precursor of this strike movement, was in 
power when the agitation was first begun, and it might be said 
from the evidence was the motivator of this agitation. Riordan, 
it has been made to appear by the defense, voluntarily resigned 
as business agent of his local for the greatest good to the great- 
est number. As a matter of fact, just why did Riordan resign? 
Was it really to benefit the men, or was his position so “hot’” 
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as to be no longer tenable? Riordan resigned because of pres- 
sure; pressure from within and above. In other words, men, 
the president of the Upholsterers’ International Union, never 
in accord with Riordan’s strike program, discountenancing 
Riordan’s high-handed measures, insisted that the local expel 
him from the position which he held. He whose avarice 
prompted this strike movement was suddenly recognized as the 
wolf in sheep’s skin and was cast out from his local. It was 
Riordan’s tyranny then that precipitated the trouble that fol- 
lowed, and it is Riordan whom the four other defendants have 
to thank for their plight at the present time. It is Riordan then 
who merits your severest censure, and it is Riordan that the 
hand of the law stretches out to clutch. Reward Riordan with 
a new job. Let him propagate in the squalor and dinginess of a 
prison cell; there let him rant about the cause of labor and 
that type of workman who, like himself, has never made the ac- 
quaintance of work except in the word. 

(Whereupon defendants’ counsel object as being a discussion 
not based on the evidence; court overruling said objection.) 

Mr. Romano, continuing. I need but mention the name and 
undoubtedly I recall to your mind the viciousness of the attack 
against the Employers’ Association of Chicago. Do we deny 
men who toil the right to combine for self-protection, or self- 
advancement, or the right to deal collectively with the prob- 
lems that confront them and bargain collectively to their great- 
er profit and success? For all then the law is equal and to 
none is it partial. Is there anything in your consciousness of 
right and wrong that prevents you from reconciling as fair 
and decent the right of employers to organize for their mutual 
advancement, for their collective bargaining, for their profit 
and success? 

We shudder possibly at the naked word “capital.” We have 
seen capital characterized in the daily press as a rotund, be- 
sotted gorger of women and children; a Jack the Giant Killer 
fairy tale conception. As a matter of fact, men, do you not 
agree that America owes much of her greatness to her American 
dollars, that America owes the singular position which she 
holds in the world to her big commerce, her big industry, her 
big agriculture? 
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Are we dissatisfied with individual endeavor, with the reap- 
ing of success by an individual through honest effort and toil ? 
Do you subscribe to democracy merely in word? Is your 
patriotism to a representative form of government, such as 
ours, merely one of the lips, or is it rooted in your hearts and 
consciences? If your patriotism is not profound enough to 
support your present-day America, then hail, men, the Red 
Russia of today as the Red America of tomorrow. You are 
content with your America of opportunity—your America of 
greatness. Let Russia have her Bolshevism. Leave to those 
benighted hordes the illusion that the proletariat holds the 
reins of government, that the masses are steering the country to 
its destiny of greatness and supremacy. We are content with 
our reality—a government for and by the ‘people. No delusions 
for us,—facts or nothing. 

Wherein, men, does the conspiracy consist in this case? 
You have heard read the law of conspiracy. A combination to 
effect a lawful act by unlawful means, or to effect an unlawful 
act by lawful means is deemed in law a conspiracy. It is not 
necessary that the conspirators come together and map out 
a plan or design; it is sufficient if there be concert of action, one 
conspirator performing one part, another another, all culminat- 
ing in the desired result. ‘That there were stickers used by 
these defendants, that those stickers which you have before you 
advised building trades councilmen to insist on union cards 
from window shade hangers and carpet layers, with the al- 
ternative course of refusing to work with non-union members, 
must be clear to you who have so patiently listened to the evi- 
dence. 

These men, these four defendants, who are members of the 
upholsterers local and window shade hangers local, the evi- 
dence discloses, knew of the sticker campaign and were ex- 
ercising themselves for the success of this campaign. O’Shea 
put up some of these stickers in buildings under construction. 
Riordan spread broadcast these stickers to be used by union 
members and union sympathizers. Dahl went about to various 
contractors and advised them that unless union men were on the 
job the construction would be interfered with. McKenna was 
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needed on one particular job, the Broadway-Catalpa job, to 
urge the men back to work, these same men who had fallen 
victim to the sticker campaign and who as loyal union sup- 
porters refused to continue on various jobs. ‘The defendant 
Jurisch, a union painter, refused to work with non-union carpet 
layers, not because of his general sympathy for labor practices 
but only after he had seen and succumbed to the stickers ap- 
pearing on these windows, the stickers that were a direct ‘chal- 
lenge to him and every other workman of the building trades 
council that he would be punished, even expelled, if he con- 
tinued on the same job with non-union men. 

These four defendants, Dahl, Riordan, O’Shea and McKen- 
na, the business agents of the striking locals had mapped out a 
very effective plan. They were visiting and speaking at the 
local meetings of the allied building trades councils, they were 
disseminating the seed of hate and were fanning the fires of 
discontent, so that you must see their purpose was clear and well 
defined, and you cannot but attribute to that purpose the harm 
that resulted from this sticker campaign, the damage and mone- 
tary loss to various firms, members of which have testified 
during the trial of this case. 

Let it be said at this time, gentlemen, that the infraction of 
law which we prosecute here today is not one that involves a 
debased and criminal nature. ‘To their credit, let it be said no 
violence was employed. The conduct of these defendants was 
more in the nature of passive resistance. But are we to con- 
gratulate them in that violence was not used, or are we to arm 
and protect ourselves now against a recurrence of the ‘present 
conduct attended by violence and more serious consequences ? 

They are being tried for a conspiracy to boycott. The only 
question you are to determine is whether or not the evidence 
is sufficient to demonstrate beyond a reasonable doubt that 
these men did combine for an unlawful purpose and that that 
unlawful purpose was to effect a boycott against certain firms 
in this town engaged in legitimate business enterprises. 

The elasticity of the conspiracy law and punishment for the 
violation of that statute makes a gradation of punishment rang- 
ing from mere fine up to incarceration in the penitentiary and 
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fine, so that you are not hampered from voting a punishment 
that will be in the nature of a justification for the moral ‘prin- 
ciple involved here, and at the same time will not be dispro- 
portionate in the eyes of justice. 

To conclude then, gentlemen, so that each defendant and his 
conduct may stand separate and apart and be within the clear 
view of each one of you, let me summarize: 

The defendant McKenna, the evidence showed, went out 
to the building at Broadway and Catalpa Place and only after 
he persuaded the union workmen there that they might finish 
their job with non-union workmen without punishment from 
their respective locals did they return and complete their work. 
McKenna was a party to the sticker campaign, so that he is 
directly identified as a conspirator. 

The defendant Dahl, the evidence shows, visited Mr. Lar- 
son and told him that with non-union carpet layers and win- 
dow shade hangers the completion of his building would be 
seriously impaired, and gave Larson the names of union firms. 
His part in the sticker campaign has been demonstrated and 
he, too, stands out clearly as a conspirator in this scheme. 

The defendant O’Shea was active in putting up these stick- 
ers and his interest and efforts in behalf of the plan make him 
a conspirator. 

The defendant Riordan, the business agent, thanks to whom 
the members of the local found themselves without work and 
with hungry families, set the whole disorder in motion, and 
aside from that his visits to various building contractors and 
his veiled insinuations and threats to them make him the arch- 
conspirator in this movement to boycott. 

The defendant Jurisch, to my mind, is the least culpable of 
the five. He was a union painter who, seeing these stickers 
exhibited on the windows of a building wherein he was work- 
ing, told the non-union workers that he would not or could 
not work with them. 

In conclusion let me repeat in substance a promise that you 
made. I repeat it so that you may have it before you clearly 
when you retire to your jury room. I repeat it because I 
know that you realized you were making a promise at the 
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time you told me this, and that now you are prepared to fulfill 
that promise. . 

“Mr. State’s Attorney, if I believe that these men combined 
together, or that they did act by a concert of design in a man- 
ner that was intended to interfere and did interfere with the 
legitimate business contracts of various firms in this town, 
that even though such conspiracy was not attended with a 
showing of violence, yet nevertheless was intended for the 
purpose of unlawfully boycotting, then upon my honor I shall 
return to you and the people of this community a verdict of 
conspiracy in manner and form as charged in the indictment.” 

You made me that promise; you will fulfill it. I thank you. 
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CLARENCE S. DARROW 


Crostinc ARGUMENT FOR THE DEFENSE IN THE LEOPOLD- 
Lorsp MurprER TRIAL. CRIMINAL Court oF CooK 
County, Cuicaco, ILLinois, AUGUST 
22, 23, AND 25, 1924 


BIOGRAPHICAL NOTES 


Clarence S. Darrow was born in Kinsman, Ohio, on April 18, 1857. 
Admitted to the Ohio bar in 1875, he was for many years attorney for 
the Northwestern Railroad. In 1902, he was a member of the Il 
lingis Legislature. He was counsel for the anthracite miners in the 
coal strike arbitration at Scranton and Philadelphia; for the Mc- 
Namara brothers in the Los Angeles Times dynamite case; and for 
the defendants in the Moyer, Haywood and Pettibone trial for the 
murder of ex-governor Steunenberg of Idaho. 


STATEMENT OF FACTS 


On May 21, 1924, in Chicago, Nathan F. Leopold, nineteen years 
old, son of a wealthy box manufacturer, and Richard A. Loeb, eigh- 
teen years old, son of the vice-president of Sears, Roebuck and 
Company, murdered Robert Franks, fourteen years old, son of a 
manufacturer of watches. Leopold was a graduate of the University 
of Chicago, and Loeb of the University of Michigan. 

Within less than ten days, the murderers were arrested. On Sun- 
day, June 1st, while they were still under the control of the State’s 
Attorney, they as well as many of their acquaintances were exam- 
ined by three physicians, Drs. Patrick, Church and Krohn, employed 
by the Prosecutor. Subsequently they were examined and observed 
over a period of nineteen days by two physicians employed by the de- 
fense, Drs. Hulbert and Bowman. These physicians prepared a writ- 
ten report, called the Hulbert-Bowman report, from which Mr. Crowe 
quoted extensively in his closing argument. 

The defendants were indicted for murder in the first degree and 
for kidnapping. 

The trial began about the middle of July before Judge John R. 
Caverly in the Criminal Court of Cook County. The ease for the 
People was conducted by Robert E. Crowe, State’s Attorney, and the 
following Assistant State’s Attorneys: Joseph P. Savage, Milton D. 
Smith, John Sbarbaro, Robert E. McMillan, Bert Gronson and Thom- 
as Marshall. The defense was represented by Clarence S. Darrow, 
defender in 104 murder cases, and Walter and Benjamin Bachrach, 

The defendants plead guilty and chose to submit their case to 
Judge Caverly without a jury. Under the Illinois statute, the court 
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could have sentenced them to be hanged, or to be imprisoned for any 
period from fourteen years to life imprisonment, 110 witnesses for 
the state were examined to show the aggravated character of the 
crime, the motive, and that the murderers were mentally responsible. 
The defense, arguing in mitigation of sentence, plead for life im- 
prisonment instead of death by hanging. They relied on the youth of 
the criminals, upon evidence to show lack of motive, and upon ex- 
pert testimony that they were mentally abnormal. No plea of in- 
Sanity was however made. Wight medical experts were employed by 
the defense including Dr. White of Washington, D. C., Dr. Healy of 
Boston, and Dr. Glueck, of New York, referred to in Mr. Crowe’s ar- 
gument as “the three wise men from the Hast.” 

Mr. Darrow made his closing argument on August 22, 23, and 25, 
and Mr. Crowe on August 26, 27 and 28, 1924. Judge Caverly then 
pronounced sentence in the presence only of the prisoners, their rela- 
tives, the attorneys in the case, and newspapermen. On account of 
the youth of the murderers he declined to impose the death penalty, 
but sentenced them to life imprisonment for the murder, and 99 
years’ imprisonment for kidnapping. 


MR. DARROW’S CLOSING ARGUMENT 


Your Honor, it has been almost three months since the great 
responsibility of this dase was assumed by my associates and 
myself. I am willing to confess that it has been three months 
of great anxiety, A burden which I gladly would have been 
spared excepting for my feelings of affection toward some of 
the members of one of these unfortunate families, This re- 
sponsibility is almost too great for any one to assume; but 
we lawyers can no more choose than the court can choose. 

Our anxiety over this case has not been due to the facts that 
are connected with this most unfortunate affair, but to the 
almost unheard of publicity it has received; to the fact that 
newspapers all over this country have been giving it space such 
as they have almost never before given to any case. The fact is 
that day after day the people of Chicago have been regaled 
with stories of all sorts about it, until almost every person has 
formed an opinion. 

And when the public is interested and demands a punish- 
ment, no matter what the offense, great or small, it thinks of 
only one punishment, and that is death. 
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It may not be a question that involves the taking of human 
life; it may be a question of pure prejudice alone; but when 
the public speaks as one man it thinks only of killing. 

We have been in this stress and strain for three months. 
We did what we could and all we could to gain the confidence 
of the public, who in the end really control, whether wisely or 
unwisely. 

It was announced that there were millions of dollars to be 
spent on this case. Wild and extravagant stories were freely 
published as though they were facts. Here was to be an effort 
to save the lives of two boys by the use of money in fabulous 
amounts, amounts such as these families never even had. 

We announced to the public that no excessive use of money 
would be made in this case, neither for lawyers nor for psy- 
chiatrists, or,in any other way. We have faithfully kept that 
promise. 

The psychiatrists, as has been shown by the evidence in this 
case, are receiving a per diem, and only a per diem, which is 
the same as is paid by the State. 

The attorneys, at their own request, have agreed to take 
such amount as the officers of the Chicago Bar Association 
may think is proper in this case. 

If we fail in this defense it will not be for lack of money. 
It will be on account of money. Money has been the most 
serious handicap that we have met. ‘There are times when 
poverty is fortunate. 

I insist, your Honor, that had this been the case of two boys 
of these defendants’ age, unconnected with families supposed 
to have great wealth, there is not a State’s Attorney in Illinois 
who would not have. consented at once to a plea of guilty and 
a punishment in the penitentiary for life. Not one. 

No lawyer could have justified any other attitude. No 
prosecution could have justified it. 

We could have come into this court without evidence, with- 
out argument, and this court would have given to us what 
every judge in the City of Chicago has given to every boy in 
the City of Chicago since the first capital case was tried. We 
would have had no contest. 


CLARENCE S. DARROW 995 


We are here with the lives of two boys imperiled, with the 
public aroused. For what? 

Because, unfortunately, the parents have money. Nothing 
else. 

I told your Honor in the beginning that never had there 
been a case in. Chicago, where on a plea of guilty a boy under 
twenty-one had been sentenced to death. I will raise that age 
and say, never has there been a case where a human being 
under the age of twenty-three has been sentenced to death. 
And, I think I am safe in saying, although I have not exam- 
ined all the records and could not—but I think I am safe in 
saying—that never has there been such a case in the State of 
Illinois. 

And yet this court is urged, aye, threatened, that he must 
hang two boys contrary to precedents, contrary to the acts of 
every judge who ever held court in this state. 

Why? 

Tell me what public necessity there is for this. 

Why need the State’s Attorney ask for something that never 
before has been demanded? 

Why need a judge be urged by every argument, moderate 
and immoderate, to hang two boys in the face of every prece- 
dent in Illinois, and in the face of the progress of the last 
fifty years? 

Lawyers stand here by the day and read cases from the 
Dark Ages, where Judges have said that if a man had a grain 
of sense left and a child if he was barely out of his cradle, 
could be hanged because he knew the difference between right 
and wrong. Death sentences for eighteen, seventeen, sixteen 
and fourteen years have been cited. Brother Marshall has not 
half done his job. He should read his beloved Blackstone 
again. 

I have heard in the last six weeks nothing but the cry for 
blood. I have heard from the office of the State’s Attorney 
only ugly hate. 

I have heard precedents fifeted which would be a disgrace 
to a savage race. 

I have seen a court urged almost to the point of threats to 
hang two boys, in the face of science, in the face of philosophy, 
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in the face of humanity, in.the face of experience, in the face 
of all the better and more humane thought of the age. 

Why did not my friend, Mr. Marshall; who dug up from 
the relics of the buried past these precedents that would bring 
a blush of shame to the face of a savage, read this from Black- 
stone: 

“Under fourteen, though an infant shall be judged to be in- 
capable of guile prima facie, yet if it appeared to the court 
and the jury that he was capable of guile, and could discern 
between good and evil, he may be convicted and suffer death.” 

Thus a girl thirteen has been burned for killing her mistress. 
. How this case would delight Dr. Krohn! 

He would lick his chops over that more gleefully than over 
his dastardly homicidal attempt to kill these boys. 

One boy of ten, and another of nine years of age, who had 
killed his companion were sentenced to death; and he of ten 
actually hanged. 

Why? 

He knew the difference between right and wrong. He had 
learned that in Sunday School. 

Age does not count. 

Why, Mr. Savage says age makes no difference, and that if 
this court should do what every other court in Illinois has done 
since its foundation, and refuse to sentence these boys to 
death, no one else would ever be hanged in Illinois. 

Well, I can imagine some results worse than that. So. long 
as this terrible tool. is to be used for a plaything, without 
thought or consideration, we ought to get rid of it for the pro- 
tection of human life. 

My friend Marshall has read Blackstone by the page, as if 
it had something to do with a fairly enlightened age, as if it 
had something to do with the year 1924, as if it had something 
to do with Chicago, with its boys’ courts and its fairly tender 
protection of the young. : 

Now, your Honor, I shall discuss that more in detail a little 
later, and I only say it now because my friend Mr. Savage— 
did you pick him for his name or his ability or his learning? 
— because my friend Mr. Savage, in as cruel a speech as he 
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knew how to make, said to this court that we plead guilty be- 
cause we were afraid to do anything else. 

Your Honor, that is true. 

It was not correct that we would have defended these boys 
in this court; we believe we have been fair to the public. 
Anyhow, we have tried, and we have tried under terribly hard 
conditions. 

We have said to the public and to this court that neither the 
parents, nor the friends, nor the attorneys would want these 
boys released. That they are as they are. Unfortunate though 
it be, it is true, and those the closest to them know perfectly 
well that they should not be released, and that they should be 
permanently isolated from society. We have said that; and 
we mean it. We are asking this court to save their lives, 
which is the least and the most that a judge can do. 

We did plead guilty before your Honor because we were 
afraid to submit our cause to a jury. I would not for a mo- 
ment deny to this court or to this community a realization of 
the serious danger we were in and how perplexed we were be- 
fore we took this most unusual step. 

I can tell your Honor why. 

I have found that years and experience with life tempers 
one’s emotions and makes him more understanding of his fel- 


_low man. 


When my friend Savage is my age, or even yours, he will 
read his address to this court with horror. 

I am aware that as one grows older he is less critical. He is 
not so sure. He is inclined to make some allowance for his 
fellow man. I am aware that a court has more experience, 
more judgment and more kindliness than a jury. 

Your Honor, it may be hardly fair to the court, I am aware 
that I have helped to place a serious burden upon your shoul- 
ders. And at that, I have always meant to be your friend. 
But this was not an act of friendship. 

I know perfectly well that where responsibility is divided by 
twelve, it is easy to say; 

“Away with him.” 

But, your Honor, if these boys hang, you must do it. There 
can be no division of responsibility here. You can never ex- 
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plain that the rest overpowered you. It must be by your de- 
liberate, cool, premeditated act, without a chance to shift re- 
sponsibility. 

It was not a kindness to you. We placed this responsibility 
on your shoulders because we were mindful of the rights of 
our clients, and we were mindful of the unhappy families who 
have done no wrong. 

Now, let us see, your Honor, what we had to sustain us. 
_ Of course, I have known your Honor for a good many years. 
Not intimately. I could not say that I could even guess from 
my experience what your Honor might do, but I did know 
something. I knew, your Honor, that ninety unfortunate hu- 
man beings had been hanged by the neck until dead in the city 
of Chicago in our history. We would not have civilization ex- 
cept for those ninety that were hanged, and if we can not 
make it ninety-two shall we have to shut up shop? Some nine- 
ty human beings have been hanged in the history of Chicago, 
and of those only four have been hanged on the plea of guilty 
—one out of twenty-two. , 

I know that in the last ten years four hundred and fifty peo- 
ple have been indicted for murder in the city of Chicago and 
have plead guilty. Four hundred and fifty have pleaded guil- 
ty in the city of Chicago, and only one has been hanged !— 
And my friend who is prosecuting this case deserves the hon- 
or of that hanging while he was on the bench’ But his victim 
was forty years old. 

Your Honor will never thank me for unloading this respon- 
sibility upon you, but you know that I would have been untrue 
to my clients if I had not concluded to take this chance before 
a court, instead of submitting it to a poisoned jury in the city 
of Chicago. I did it knowing that it would be an unheard of 
thing for any court, no matter who, to sentence these boys to 
death. 

And, so far as that goes, Mr. Savage is right. I hope, your 
Honor, that I have made no mistake. 

I could have wished that the State’s Attorney’s office had 
met this case with the same fairness that we have met it. 

It has seemed to me as I have listened to this case five or 
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six times repeating the story of this tragedy, spending days to 
urge your Honor that a condition of mind could not mitigate, 
or that tender years could not mitigate, it has seemed to me 
that it ought to be beneath the representative of a proud state 
like this to invoke the dark and cruel and bloody past to affect 
this court and compass these boys’ death. 

Your Honor, I must for a moment criticize the arguments 
that have preceded me. I can read to you in a minute my 
friend Marshall’s argument, barring Blackstone. But the rest 
of his arguments and the rest of Brother Savage’s argument, 
I can sum up in a minute: Cruel; dastardly; premeditated; 
fiendish; abandoned and malignant heart ;—sounds like a can- 
cer—cowardly,—cold-blooded! 

Now that is what I have listened to for three days against 
two minars, two children, who have no right to sign a note or 
make a deed. 

Cowardly? p 

Well, I don’t know. Let me tell you something that I think 
is cowardly, whether their acts were or not. Here is Dickie 
Loeb, and Nathan Leopold, and the State objects to anybody 
calling one “Dickie” and the other “Babe” although everybody 
does, but they think they can hang them easier if their names 
are Richard and Nathan, so, we will call them Richard and 
Nathan. 

EBighteen and nineteen years old at the time of the homicide. 

Here are three officers watching them. They are led out and 
in this jail and across the bridge waiting to be hanged. Not a 
chance to get away. Handcuffed when they get out of this 
room. Not achance. Penned like rats in a trap; and for a 
lawyer with physiological eloquence to wave his fist in front of 
their faces and shout “Cowardly!” does not appeal to me as a 
brave act. It does not commend itself to me as a proper thing 
for a State’s Attorney or his assistant; for even defendants 
not yet hanged have some rights with an official. Cold-blood- 
ed? and arranged, and fixed? But I don’t know, your Honor. 
I will discuss that a little later,—whether it was cold-blooded 
or not. 

Cold-blooded? Why? Because they planned, and schemed. 
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Yes. But here are the officers of justice, so-called, with all 
the power of the State, with all the influence of the press, to 
fan this community into a frenzy of hate; with all of that, 
who for months have been planning and scheming, and con- 
triving, and working to take these two boys’ lives. 

You may stand them up on the trap-door of the scaffold, and 
choke them to death, but that act will be infinitely more cold- 
blooded whether justified or not, than any act that these boys 
have committed or can commit. 

Cold-blooded! 

Let the State,, who is so anxious to take these boys’ lives, 
set an example in consideration, kindheartedness and tender- 
ness before they call my clients cold-blooded. 

I have heard this crime described; this most distressing and , 
unfortunate homicide, as I would call it;—this cold-blooded 
murder, as the State would call it. 

I call it a homicide particularly ierceesne because I am 
defending. 

They call it a cold-blooded murder because they want to take 
human lives. 

Call it what you will, 

I have heard this case talked of, and I have heard these 
lawyers say that this is the coldest-blooded murder that the 
civilized world ever has known. I don’t know what they in- 
clude in the civilized world. I suppose Illinois. Although 
they talk as if they did not. But we will assume Illinois. This 
is the most cold-blooded murder, says the State, that ever oc- 
curred. 

Now, your Honor, I have been practicing law a good deal 
longer than I should have, anyhow, for forty-five or forty-six 
years, and during a part of that time I have tried a good many 
criminal cases, always defending. It does not mean that I am 
better. It probably means that I am more squeamish than the 
other fellows. It means neither that I am better nor worse. 
It means the way I am made. I can not help it, 

I have never yet tried a case where the state’s attorney did 
not say that it was the most cold-blooded, inexcusable, pre- 
meditated case that ever occurred. If it was murder, there 
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never was such a murder. If it was robbery, there never was 
such a robbery. If it was a conspiracy, it was the most terri- 
ble conspiracy that ever happened since the Star-Chamber 
passed into oblivion. If it was larceny, there never was such 
a larceny. 

Now, Iam speaking moderately. All of them are the worst. 
Why? Well, it adds to the credit of the State’s Attorney to be 
connected with a big case. That is one thing, They can 
say,— ‘ 

“Well, I tried the most cold-blooded murder case that ever 
was tried, and I convicted them, and they are dead.” 

“T tried the worst forgery case that ever was tried, and I 
won that. I never did anything that was not big.” 

Lawyers are apt to say that. 

And then there is another thing, your Honor: Of course, 
I generally try cases to juries, and these adjectives always go 
well with juries; bloody, cold-blooded, despicable, cowardly, 
dastardly, cruel, heartless,—the whole litany of the State’s 
Attorney’s office generally goes well with a jury. The twelve 
jurors, being good themselves, think it is a tribute to their 
virtue if they follow the litany of the State’s Attorney. 

I suppose it may have some effect with the court; I do not 
know. Anyway, those are the chances we take when we do 
our best to save life and reputation. 

“Here, your clients have pleaded guilty to the most cold- 
blooded murder that ever took place in the history of the 
world. And how does a judge dare to refuse to hang by the 
neck until dead two cowardly ruffians who committed the cold- 
est-blooded murder in the history of the world?” 

That is a good talking point. 

I want to give some attention to this cold-blooded murder, 
your Honor. 

Was it a cold-blooded murder? 

Was it the most terrible murder that ever happened in the 
State of Illinois? 

Was it the most dastardly act in the annals of crime? 

No. 
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I insist, your Honor, that under all fair rules and measure- 
ments, this was one of the least dastardly and cruel of any that 
I have known anything about. 

Now, let us see how we should measure it. 

They say that this was a cruel murder, the worst that ever 
happened. I say that very few murders ever occurred that 
were as free from cruelty as this. 

There ought to be some rule to determine whether a murder 
is exceedingly cruel or not. 

Of course, your Honor, I admit that I hate killing, and I 
hate it no matter how it is done,—whether you shoot a man 
through the heart, or cut his head off with an axe, or kill him 
with a chisel or tie a rope around his neck, I hate it. I always 
did. I always shall. 

But there are degrees, and if I might be permitted to make 
my own rules I would say that if I were estimating what was 
the most cruel murder, I might first consider the sufferings of 
the victim. 

Now, probably the State would not take that rule. They 
would say the one that had the most attention in the newspa- 
pers. In that way they have got me beaten at the start. 

But I would say the first thing to consider is the degree of 
pain to the victim. 

Poor little Bobby Franks suffered very little. ‘There is no 
excuse for his killing. If to hang these two boys would bring 
him back to life, I would say let them go, and I believe their 
parents would say so, too. But: 


The moving finger writes, and having writ, 
Moves on; nor all your piety nor wit 
Shall lure it back to cancel half a line, 
Nor all your tears wash out a word of it. 


Robert Franks is dead, and we cannot call him back to life. 
It was all over in fifteen minutes after he got into the car, and 
he probably never knew it or thought of it. That does not 
justify it. It is the last thing I would do. I am sorry for the 
poor boy. I am sorry for his parents. But, it is done. 

Of course I cannot say with the certainty of Mr. Savage 
that he would have been a great man if he had grown up. At 
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fourteen years of age I don’t know whether he would or not. 
Savage, I suppose, is a mind reader, and he says that he 
would. He has a phantasy, which is hanging. So far as the 
cruelty to the victim is concerned, you can scarce imagine one 
less cruel. 

Now, what else would stamp a murder as being a most atro- 
cious crime? 

First, I put the victim, who ought not to suffer; and next, I 
would put the attitude of those who kill. 

What was the attitude of these two boys? 

It may be that the State’s Attorney would think that it was 
particularly cruel to the victim because he was a boy. 

Well, my clients are boys, too, and if it would make more 
serious the offense to kill a boy, it should make less serious the 
offense of the boys who did the killing. 

What was there in the conduct of these two boys which 
showed a wicked, malignant, and abandoned heart beyond that 
of anybody else, who ever lived? Your Honor, it is simply 
foolish. 

Everybody who thinks knows the purpose of this. Counsel 
know that under all the rules of the courts they have not the 
slightest right to ask this court to take life. Yet they urge it 
upon this court by falsely characterizing this as being the 
cruelest act that ever occurred. What about these two boys,— 
the second thing that would settle whether it was cruel or not? 

Mr. Marshall read case after case of murders and he said: 
“Why, those cases don’t compare with yours. Yours is worse.” 
Worse, why? What were those cases? Most of his cases 
were robbery cases,—where a man went out with a gun to take 
a person’s money and shot him down. Some of them were 
cases where a man killed from spite and hatred and malice. 
Some of them were cases of special atrocities, mostly connect- 
ed with money. A man kills someone to get money, he kills 
someone through hatred. What is this case? 

This is a senseless, useless, purposeless, motiveless act of 
two boys. Now, let me see if I can prove it. There was not a 
particle of hate, there was not a grain of malice, there was no 
opportunity to be cruel except as death is cruel,—and death 


is cruel. 
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There was absolutely no. purpose in it all, no reason in it 
all, and no motive for it all. 

Now, let me see whether I am right or not. 

I mean to argue this thoroughly, and it seems to me that 
there is no chance for a court to hesitate upon the facts in this 
case. 

I want to try to do it honestly and plainly, and without any 
attempt at frills or oratory; to state the facts of this case just 
as the facts exist, and nothing else. 

What does the State say about it? 

In order to make this the most cruel thing that ever hap- 
pened, of course they must have a motive. And what, do they 
say, was the motive? 

Your Honor, if there was ever anything so foolish, so ut- 
terly futile as the motive claimed, in this case, then I have 
never listened to it. 

What did Tom Marshall say? 

What did Joe Savage say? 

“The motive was to get ten thousand dollars,” say they. 

These two boys, neither one of whom needed a cent, scions 
of wealthy people, killed this little inoffensive boy to get ten 
thousand dollars? 

First let us call your attention to the opening statement of 
Judge Crowe, where we heard for the first time the full details 
of this homicide after a plea of guilty. 

All right. He said these two young men were heavy gam- 
blers, and they needed the money to pay gambling debts,—or 
on account of gambling, 

Now, your Honor, he said this was atrocious, most atro- 
cious, and they did it to get the money because they were gam- 
blers and needed it to pay gambling debts. 

What did he prove? 

He put on one witness, and one only, who had played bridge 
with both of them in college, and he said they played for five 
cents a point. 

Now, I trust your Honor knows ee than I do how much 
of a game that would be, At poker I might guess, but I know 
little about bridge. 
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But what else? 

He said that in a game one of them lost ninety dollars to the 
other one. 

They were playing against each other, and one of them lost 
ninety dollars? 

Ninety dollars! 

Their joint money was just the same; and there is not an- 
other word of evidence in this case to sustain the statement of 
Mr. Crowe, who pleads to hang these boys. Your Honor, is 
it not trifling? 

It would be trifling, excepting, your Honor, that we are 
dealing in human life. And we are dealing in more than that; 
we are dealing in the future fate of two families. We are 
talking of placing a blot upon the escutcheon of two houses 
that do not deserve it. And all that they can get out of their 
imagination is that there was a game of bridge and one lost 
ninety dollars to the other, and therefore they went out and 
committed murder. 

What would I get if on the part af the defense we should 
resort to a thing like that? Could I expect anyone to have the 
slightest confidence in anything we have said? Your Honor 
knows that it is utterly absurd. 

The evidence was absolutely worthless. The statement was 
made out of whole cloth, and Mr. Crowe felt like that police- 
man who came in here and perjured himself, as I will show 
you later on, who said that when he was talking with Nathan 
Leopold, Jr., he told him the public was not satisfied with the 
motive. 

I wonder if the public is satisfied with the motive? If there 
is any person in Chicago who under the evidence in this case 
would believe that this was the motive, then he is stupid. That 
is all I have to say for him ;—just plain stupid. 

But let us go further than that. Who were these two aye? 
And how did it happen? 

On a certain day they killed poor little Robert Franks. I 
will not go over the paraphernalia, the letter demanding money, 
the ransom, because I will discuss that latér in another con- 
nection, But they killed him, ‘These two boys. They were 
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not to get ten thousand dollars; they were to get five thousand 
dollars if it worked; that is, five thousand dollars each. Nei- 
ther one could get more than five, and either one was risking 
his neck in the job. So each one of my clients was risking his 
neck for five thousand dollars, if it had anything to do with 
it, which it did not. 

Did they need the money? 

Why, at this very time, and a few months before, Dickie 
Loeb had three thousand dollars checking account in the bank. 
Your Honor, I would be ashamed to talk about this except 
that in all apparent seriousness they are asking to kill these 
two boys on the strength of this flimsy foolishness. 

At that time Richard Loeb had a three thousand dollar 
checking account in the bank. He had three Liberty Bonds, 
one of which was past due, and the interest on each of them 
had not been collected for three years. I said, had not been 
collected; not a penny’s interest had been collected,—and the 
coupons were there for three years. And yet they would ask 
to hang him on the theory that he committed this murder be- 
cause he needed money, and for money. 

In addition to that we brought his father’s private secre- 
tary here, who swears that whenever he asked for it, he got a 
check, without ever consulting the father. She had an open 
order to give him a check whenever he wanted it, and she had 
sent him a check in February, and he had lost it and had not 
cashed it. So he got another in March. 

Your Honor, how far would this kind of an excuse go on 
the part of the defense? Anything is good enough to dump 
into a pot where the public are clamouring, and where the 
stage is set and where loud-voiced young attorneys are talking 
about the sanctity of the law, which means killing people; 
anything is enough to justify a demand for hanging. 

How about Leopold? 

Leopold was in regular receipt of one hundred and twenty- 
five dollars a month; he had an automobile; paid nothing for 
board and clothes, and expenses; he got money whenever he 
wanted it, and he had arranged to go to Europe and had bought 
his ticket and was going to leave about the time he was ar- 
rested in this case. 
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He passed his examination for the Harvard Law School, 
and was going to take a short trip to Europe before it was 
time for him to attend the fall term. His ticket had been 
bought, and his father was to give him three thousand dollars 
to make the trip. 

Your Honor, jurors sometimes make mistakes, and courts 
do, too. If on this evidence the court is to construe a motive 
out of this case, then I insist that human liberty is not safe 
and human life is not safe. A motive could be construed out 
of any set of circumstances and facts that might be imagined. 

In addition to that, these boys’ families were extremely 
wealthy. The boys had been reared in luxury, they had never 
been denied anything; no want or desire left unsatisfied; no 
debts; no need of money; nothing. 

And yet they murdered a little boy, against whom they had 
nothing in the world, without malice, without reason, to get 
five thousand dollars each. All right. All right, your Honor, 
if the court believes it, if anyone believes it, I can’t help it. 

That is what this case rests on. It could not stand up a 
minute without motive. Without it, it was the senseless act 
of immature and diseased children, as it was; a senseless act 
of children, wandering around in the dark and moved by some 
emotion, that we still perhaps have not the knowledge or the 
insight into life to thoroughly understand. 

Now, let me go on with it. What else do they claim? 

I want to say to your Honor that you may cut out every ex- 
pert in this case, you may cut out every lay witness in this 
case, you may decide this case upon the facts as they appear 
here alone; and there is no sort of question but what these 
boys were mentally diseased. / 

I do not believe that there is any man who knows this case, 
who does not know that it can be accounted for only on the 
theory of the mental disease of these two lads. 

First, I want to refer to something else. Mr. Marshall 
argues to this court that you can do no such thing as to grant 
us the almost divine favor of saving the lives of two boys, that 
it is against the law, that the penalty for murder is death; and 
this court, who, in the fiction of the lawyers and the judges, 
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forgets that he is a human being and becomes a court, pulse- 
less, emotionless, devoid of those common feelings which alone 
make men; that this court as a human machine must hang 
them because they killed. 

Now, let us see. I do not need to ask mercy from this court 
for these clients, nor for anybody else, nor for myself; though 
I have never yet found a person who did not need it. 

But I do not ask mercy for these boys. Your Honor may 
be as strict in the enforcement of the law as you please and 
you cannot hang these boys. You can only hang them because 
back of the law and back of justice and back of the common 
instincts of man, and back of the human feeling for the young, 
is the hoarse voice of the mob which says, “Kill.” I need ask 
nothing. What is the law of Illinois? 

If one is found guilty of murder in the first degree by a 
jury, or if he pleads guilty before a court, the court or jury 
may do one of three things : He may hang; he may imprison 
for life; or, he may imprison for a term of not less than four- 
teen years. Now, why is that the law? 

Does it follow from the statute that a court is bound to as- 
certain the impossible, and must necessarily measure the de- 
grees of guilt? Not at all. He may not be able to do it. A 
court may act from any reason or from no reason. A jury 
may fix any one of these penalties as they separate. Why was 
this law passed? Undoubtedly in recognition of the growing 
feeling in all the forward-thinking people of the United States 
against capital punishment. Undoubtedly, through the deep 
reluctance of courts and juries to take human life. 

Without any reason whatever, without any facts whatever, 
your Honor must make the choice, and you have the same 
right to make one choice as another, no matter what Mr. Jus- 
tice Blackstone says. It is your!Honor’s province; you may 
do it, and I need ask nothing in order to have you do.it.. There 
is the statute. But there is more :than that in this case. 

We have sought to tell this court why he should not hang 
these boys. We have sought to tell this court, and to make 
this court believe, that they were diseased of mind, and that 
they were of tender age. However, before I discuss that, I 
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ought to say another word in reference to the question of mo- 
tive in this case. If there was no motive, except the senseless 
act of immature boys, then of course there is taken from this 
case all of the feeling of deep guilt upon the part of these de- 
fendants. 

There was neither cruelty to the deceased, beyond taking his 
life—which is much—nor was there any depth of guilt and de- 
pravity on the part of the defendants, for it was a truly mo- 
tiveless act, without the slightest feeling of hatred or revenge, 
done by a couple of children for no sane reason. 

But, your Honor, we have gone further than that, and we 
have sought to show you, as I think we have, the condition of 
these boys’ minds. Of course it is not an easy task to find out 
the condition of another person’s mind. ‘These experts in the 
main have told you that it is impossible to ascertain what the 
mind is, to start with; or to tell how it acts. 

I will refer later, your Honor, to the purpose of asking for 

the ransom which has been clearly testified to here. I simply, 
so far, wish to show that the money had nothing whatever to 
do with the homicide. 
- The inadequacy of it all, the risk taken for nothing, the ut- 
ter lack of need, the senselessness of it all, shows that it had 
nothing whatever to do with this crime, and that the reason 
is the reason that has been given by the boys. 

Now, I was about to say that it needs no expert, it needs: 
nothing but a bare recitation of these facts, and a fair consid- 
eration of them, to convince any human being that this act 
was the act of diseased brains. 

The state, in their usual effort to magnify and distort, to 
force every construction against the defendants, have spoken 
about this act having its inception in their going to Ann sais: 
to steal a typewriter six months before. 

This is on a plane par with their statement that this crime, 
was committed for the purpose of getting ten thousand dol- 
lars. 

What is the evidence? 

The getting of the typewriter in Ann Arbor had nothing to 
do with this offense; not the slightest. The evidence in this 
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case shows that they went to Ann Arbor on the 12th day of 
November. ‘This’ act was committed on the 21st day of May. 

They went to Ann Arbor one night, after the football game, 
drove through in the nighttime. Nobody knew they were 
going and nobody knew they had been there. They knew the 
next morning that somebody had been there, because they 
missed things. 

They went there, under the evidence in this case, purely to 
steal something from the fraternity house. I will explain the 
reason for that further on. Among the rest of the things that 
they took was the typewriter on which these ransom letters 
were written. And yet the State with its fertile imagination 
says: 

“Aha, these wonderful planners,” who Dr. Krohn has told 
you showed such great knowledge, such active brains, such con- 
sistent action, such plans and such schemes that they must be 
sane. And yet a three-year-old child would not have done any 
of it. 

These wonderful planners foresaw that six months later 
they were going to write a ransom letter to somebody, and 
they were going to kill a boy; nobody knew who, or when, or 
where, or how. 

And in asking for a ransom they would need a machine to 
write on, and so that they could not be detected they went to 
Ann Arbor and stole one. 

There is some evidence somewhere in this record that on 
* their way home from Ann Arbor they began to discuss this 
question of committing a perfect crime, which had been their 
phantasy for months. 

The typewriter had nothing whatever to do with it, but to 
make it seem that they were schemers and planners, that they 
knew how to think and how to act, it is argued that they went 
all the way to Ann Arbor in the nighttime to steal a typewrit- 
er, instead of buying one here, or stealing one here, or getting 
one here, or using their own, or advertising for one, or secur- 
ing one in any one of a hundred ways of getting a typewriter 
here. 
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Of course it is impossible on the face of it, but let us see 
what the evidence is. They did bring a typewriter from Ann 
Arbor and on that typewriter they wrote this so-called ransom 
letter, and after the boy had been killed they threw the type- 
writer into the lagoon, after twisting off the letters. 

Why did they twist off the letters ? 

Well, I suppose anybody knows why. Because one who is 
fairly familiar with a typewriter knows that you can always” 
detect the writing on almost every typewriter. There will be 
imperfect letters, imperfect tracking and imperfect this, that 
and the other, by which detection is accomplished, and proba- 
bly they knew it. 

But mark this: Leopold kept this typewriter in his house 
for six months. According to the testimony of the maid, he 
had written many letters on it. According to the testimony of 
his tutors he had written the dope sheets for his law examina- 
tion on it; numbers of them. ‘These were still in existence. 
The State’s Attorney got them; the typewriter could be iden- 
tified without the machine at all. It was identified without the 
machine; all that was needed was to show that the same ma- 
chine that wrote the ransom letter wrote the dope sheets and 
wrote the other letters. 

No effort was made to conceal it through all these months. 
All the boy’s friends knew it; the maid knew it, everybody in 
the house knew it; letters were sent out broadcast and the 
dope sheets were made from it for the examination. Were they 
trying to conceal it? Did they take a drive in the nighttime 
to Ann Arbor, to get it, together with other stuff so that they 
might be tracked, or did they just get it with other stuff with- 
out any thought of this homicide that happened six months 
later? 

The State says, in order to make out the wonderful mental 
processes of these two boys, that they fixed up a plan to go to 
Ann Arbor to get this machine, and yet when they got ready to 
do this act, they went down the street a few doors from their 
house and bought a rope; they went around the corner and 
bought acid; then went somewhere else nearby and bought 
tape; they went down to the hotel and rented a room, and 
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then gave it up, and went to another hotel, and rented one 
there. And then Dick Loeb went to the hotel room, took a 
valise containing his library card and some books from the 
library, left it two days in the room, until the hotel took the 
valise and took-the books. Then he went to another hotel and 
rented another room. He might just as well have sent his card 
with the ransom letter. 

They went to the “Rent-a-Car” place and hired a car. All 
this clumsy machinery was gone through, without intelligence 
or method or rational thought. I submit, your Honor, that no 
one, unless he had an afflicted mind, together with youth, could 
possibly have done it. 

But let’s get to something stronger than that. Were these - 
boys in their right minds? Here were two boys with good in- 
tellect, one eighteen and one nineteen. They had all the pros- 
pects that life could hold out for any of the young; one a 
graduate of Chicago and another of Ann Arbor; one who had 
passed his examination for the Harvard Law School and was 
about to take a trip in Europe,—another who had passed at 
Ann Arbor, the youngest in his class, with three thousand dol- 
lars in the bank. Boys who never knew what it was to want 
a dollar; boys who could reach any position that was given to 
boys of that kind to reach; boys of distinguished and honor- 
able families, families of wealth and position, with all the 
world before them. And they gave it all up for nothing, for 
nothing! ‘They took a little companion of one of them, on a 
crowded street, and killed him, for nothing, and sacrified ev- 
erything that could be of value in human life upon the crazy 
scheme of a couple of immature lads. 

Now, your Honor, you have been a boy; I have been a boy. 
And we have known other boys. The best way to understand 
somebody else is to put yourself in his place. ) 

Is it within the realm of your imagination that a boy who 
was right, with all the prospects of life before him, who could 
choose what he wanted, without the slightest reason in the 
world would lure a young companion to his death, and take his 
place in the shadow of the gallows? : ’ 

I do not care what Dr. Krohn may say; he is liable to say 
anything except to tell the truth, and he is not liable to do that. 
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No one who has the process of reasoning could doubt that a 
boy who would do that is not right. 

How insane they are I care not, whether medically or legal- 
ly. They did not reason; they could not reason; they com- 
mitted the most foolish, most unprovoked, most purposeless, 
most causeless act that any two boys ever committed, and they 
put themselves where the rope is dangling above their heads. 

There are not physicians enough in the world to convince 
any thoughtful, fair-minded man that these boys are right. 
Was their act one of deliberation, of intellect, or were they 
driven by some force such as Dr. White and Dr. Glueck and 
Dr. Healy have told this court? 

There are only two theories; one is that their diseased 
brains drove them to it; the other is the old theory of posses- 
sion by devils, and my friend Marshall could have read you 
books on that, too, but it has been pretty well given up in Illi- 
nois. 

That they were intelligent, sane, sound and reasoning is un- 
thinkable. Let me call your Honor’s attention to another 
thing. 

Why did they kill little Bobby Franks? 

Not for money, not for spite; not for hate. They killed 
him as they might kill a spider or a fly, for the experience. 
They killed him because they were made that way. Because 
somewhere in the infinite processes that go to the making up 
of the boy or the man something slipped, and those unfortu- 
nate lads sit here hated, despised, outcasts, with the community 
shouting for their blood. 

Are they to blame for it? There is no man on earth who 
can mention any purpose for it all or any reason for it all. It 
is one of those things that happened; that happened, and it 
calls not for hate for but kindness, for charity, for considera- 
tion. 

I heard the State’s Attorney talk of mothers. 

Mr. Savage is talking for the mothers, and Mr. Crowe is 
thinking of the mothers, and I am thinking of the mothers. 
Mr. Savage, with the immaturity of youth and inexperience, 
says that if we hang them there will be no more killing. This 
world has been one long slaughter house from the beginning 
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until today, and killing goes on and on and on, and will for- 
ever. Why not read something, why not study something, 
why not think instead of blindly shouting for death? 

Kill them. Will that prevent other senseless boys or other 
vicious men or vicious women from killing? No! 

It will simply call upon every weak minded person to do 
as they have done. I know how easy it is to talk about mothers 
when you want to do something cruel. But I am thinking of 
the mothers, too. I knéw that any mother might be the mother 
of a little Bobby Franks, who left his home and went to his 
school, and who never came back. I know that any mother 
might be the mother of Richard Loeb and Nathan Leopold, just 
the same. ‘The trouble is this, that if she is the mother of a 
Nathan Leopold or of a Richard Loeb, she has to ask herself 
the question, 

“How came my children to be what they are? From what 
ancestry did they get this strain? How far removed was the 
poison that destroyed their lives? Was I the bearer of the 
seed that brings them to death?” 

Any mother might be the mother of any of them. But these 
two are the victims. I remember a little poem that gives the 
soliloquy of a boy about to be hanged, a soliloquy such as 
these boys might make: 


“The night my father.got me 
His mind was not on me; 

He did not plague his fancy 
To muse if I should be 
The son you see. 


The day my mother bore me 
She was a fool and glad, 

For all the pain I cost her, 
That she had borne the lad 
That borne she had. 


My father and my mother 
Out of the light they lie; 

The warrant would not find them 
And here, ’tis only I 
Shall hang so high, 


J 
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O let not man remember 
The soul that God forgot, 

But fetch the county sheriff 
And noose me in a knot, 
And I will rot. 


And so the game is ended, 
That should not have begun. 
My father and my mother 
They had a likely son, 
And I have none.” 


No one knows what will be the fate of the child he gets or 
the child she bears; the fate of the child is the last thing they 
consider. This weary old world goes on, begetting, with birth 
and with living and with death; and all of it is blind from the 
beginning to the end. I do not know what it was that made 
these boys do this mad act, but I do know there is a reason 
for it. I know they did not beget themselves. I know that 
any one of an infinite number of causes reaching back to the 
beginning might be working out in these boys’ minds, whom 
you are asked to hang in malice and in hatred and injustice, 
because someone in the past has sinned against them. 

I am sorry for the fathers as well as the mothers, for the 
fathers who give their strength and their lives for educating 
and protecting and creating a fortune for the boys that they 
love; for the mothers who go down into the shadow of death 
for their children, who nourish them .and care for them, and 
risk their lives, that they may live, who watch them with ten- 
derness and fondness and longing, and who go down into dis- 
honor and disgrace for the children that they love. 

All of these are helpless. We are all helpless. But when 
you are pitying the father and the mother of poor Bobby 
Franks, what about the fathers and mothers of these two un- 
fortunate boys, and what about the unfortunate boys them- 
selves, and what about all the fathers and all the mothers and 
all the boys and all the girls who tread a dangetous maze in 
darkness from birth to death? 

Do you think you can cure it by hanging these two? Do you 
think you can cure the hatreds and the mal-adjustments of the 
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world by hanging them? You simply show your ignorance 
and your hate when you say it. You may here and there cure 
hatred with love and understanding, but you can only add fuel 
to the flames by cruelty and hate. 

What is my friend’s idea of justice? He says to this court, 
‘whom he says he respects—and I believe he does—your Honor, 
who sits here patiently, holding the lives of these two boys in 
your hands: 

“Give them the same mercy that they gave to Bobby 
Franks.” 

Is that the law? Is that justice? Is this what a court 
should do? Is this what a State’s Attorney should do? If the 
state in which I live is not kinder, more human, more consid- 
erate, more intelligent than the mad act of these two boys, I 
am sorry that I have lived so long. 

I am sorry for all fathers and all mothers. The mother who 
looks into the blue eyes of her little babe cannot help musing 
over the end of the child, whether it will be crowned with the 
greatest promises which her mind can image or whether he may 
meet death upon the scaffold. All she can do is to rear him 
with hope and trust and confidence, and to leave the rest with 
love and care, to watch over him tenderly, to meet life’s fate. 

Your Honor, last night I’was speaking about what is per- 
fectly obvious in this case, that no human being could have done 
what these boys did, excepting through the operation of a dis- 
eased brain. I do not propose to go through each step of the 
terrible deed,—it would take too long. But I do want to call 
the attention of this court to some of the other acts of these 
two boys, in this distressing and weird homicide; acts which 
show conclusively that there could be no reason for their con- 
duct. 

I spoke about their registering at a hotel, and leaving their 
names behind them, without a chance to escape. I referred to 
these weird letters which were written and mailed after the 
boy was dead. ; 

I want to come down now to the actions on the afternoon 
of the tragedy. 

Without any excuse, without the slightest motive, not moved 
' by money, not moved by passion or hatred, by nothing except 
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the vague wanderings of children, they rented a machine, and 
about four o’clock in the afternoon started to find somebody: to 
kill. For nothing. 

They went over to the Harvard School. Dick’s little brother 
was there, on the playground. Dick went there himself in open 
daylight, known by all of them, he had been a pupil there him- 
self, the school was near his home, and he looked over the little 
boys. : 

Your Honor has been in these courts for a long time; you 
have listened to murder cases before. Has any such case ever 
appeared here or in any of the books? Has it ever come to the 
human experience of any judge, or any lawyer, or any person 
of affairs? Never once! 

Ordinarily there would be no sort of question of the condi- 
tion of these boys’ minds. The question is raised only because 
their parents have money. 

They first picked out a little boy named Levinson, and Dick 
trailed him around. 

Now, of course, that isa hard story. It isa story that shocks 
one. A boy bent in killing, not knowing where he would go or 
whom he would get, but seeking some victim. 

Here is a little boy, but the circumstances are not oppor- 
tune, and so he fails to get him. 

As I think of that story of Dick trailing this little boy 
around, there comes to my mind a picture of Dr. Krohn; for 
sixteen years going in and out of the court rooms in this build- 
ing and other buildings, trailing victims without regard to the 
name or sex or age or surroundings. But he had a motive, and 
his motive was cash, as I will show further. One was the mad 
act of a child; the other the cold, deliberate act of a man get- 
ting his living by dealing in blood. 

Dick abandons that lead; Dick and Nathan are in the car, 
and they see Bobby Franks on the street, and they call to him 
to get into the car. It is about five o’clock in the afternoon, in 
the long summer days, on a thickly settled street, built up with 
homes, the houses of their friends and their companions known 
to everybody, automobiles appearing and disappearing, and 
they take him in the car—for nothing. 

If there had been a question of revenge, yes; if there had 
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been a question of hate, where no one cares for his own fate, 
intent only on accomplishing his end, yes. But without any 
motive or any reason they picked up this little boy right in sight 
of their own homes, and surrounded by their neighbors. They 
drive a little way, on a populous street, where everybody could 
see, where eyes might be at every window as they pass by. 
They hit him over the head with a chisel and kill him, and 
go on about their business driving this car within half a block 
of Loeb’s home, within the same distance of Frank’s home, 
drive it past the neighbors that they knew, in the open highway, 
in broad daylight. And still men will say that they have a 
bright intellect, and, as Dr. Krohn puts it, can orient themselves 
and reason as well as he can, possibly, and it is the sane act 
of sane men. 

I say again, whatever madness and hate and frenzy may do 
to the human mind, there is not a single person who reasons 
who can believe that one of these acts was the act of men, of 
brains that were not diseased. There is no other explanation 
for it. And had it not been for the wealth and the weirdness 
‘and the notoriety, they would have been sent to the psycho- 
pathic hospital for examination, and been taken care of, instead 
of the state demanding that this court take the last pound of 
flesh and the last drop of blood from two irresponsible lads. 

They pull the dead boy into the back seat, and wrap him in a 
blanket, and this funeral car starts on its route. 

If ever any death car went over the same route or the same 
kind of a route driven by sane people, I have never heard of it 
and I fancy no one else has ever heard of it. . 

This car is driven for twenty miles. First down through 
thickly populated streets, where everyone knew the boys and 
their families, and had known them for years. till they come to 
The Midway Boulevard, and then take the main line of a street 
which is traveled more than any other street on the south side 
except in the loop, among automobiles that can scarely go along 
on account of the number, straight down The Midway through 
the regular route of Jackson Park, Nathan Leopold driving this 
car, and Dick Loeb on the back seat, and the dead boy with 
him, 
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The slightest accident, the slightest misfortune, a bit of. 
curiosity, an arrest for speeding, anything would bring destruc- 
tion. They go down The Midway, through the park, meeting 
hundreds of machines, in sight of thousands of eyes, with this 
dead boy. 

For what? For nothing! The mad acts of the fool in King 
Lear is the only thing I know of that compares with it. And 
yet doctors will swear that it is a sane act. They know better. 

They go down a thickly populated street through South 
‘Chicago, and then for three miles take the longest street to go 
through this city; built solid with business buildings, filled 
with automobiles backed upon the street, with street cars on 
the track, with thousands of peering eyes; one boy driving and 
the other on the back seat, with the corpse of little Bobby 
Franks, the blood streaming from him, wetting everything in 
the car. 

And yet they tell me that this is sanity; they tell me that the 
brains of these boys are not diseased. You need no experts, 
you need no X-rays; you need no study of the endocrines. 
Their conduct shows exactly what it was, and shows that this 
court has before him two young men who should be examined 
in a psychopathic hospital and treated kindly and with care. 
They get through South Chicago, and they take the regular au- 
tomobile road down toward Hammond. There is the same 
situation; hundreds of machines; any accident might encom- 
pass their ruin. They stop at the forks of the road, and leave 
little Bobby Franks, soaked with blood, in the machine, and 
‘get their dinner, and eat it without an emotion or a qualm. 

Your Honor, we do not need to believe in miracles; we need 
not resort to that in order to get blood. If it were any other 
case, there could not be a moment’s hesitancy as to what to do. 

I repeat, you may search the annals of crime, and you can 
find no parallel. It is utterly at variance with every motive and 
every act and every part of conduct that influences normal peo- 
ple in the commission of crime. There is not a sane thing in 
all of this from the beginning to the end. There was not a 
normal act in any of it, from its inception in a diseased brain, 
until to-day, when they sit here awaiting their doom, 
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But we are told that they planned. ‘Well, what does that 
mean? A maniac plans; an idiot plans; an animal plans; any 
brain that functions may plan; but their plans were the dis- 
eased plans of the diseased mind. Do I need to argue it? 
Does anybody need to more than glance at it? Is there any 
man with a fair intellect and a decent regard for human life, 
and the slightest bit of heart that does not understand this sit- 
uation ? 

And still, your Honor, on account of its weirdness and its 
strangeness, and its advertising, we are forced to fight. For 
what? Forced to plead to this court that two boys, one eight- 
een and the other nineteen, may be permitted to live in silence 
and solitude and disgrace and spend all their days in the peni- 
tentiary. Asking this court and the State’s Attorney to be 
merciful enough to let these two boys be locked up in a prison 
until they die. 

I sometimes wonder if I am dreaming—if in the first quarter 
of the twentieth century there has come back into the hearts of 
men, the hate and feeling and the lust for blood which possesses 
the primitive sdvage of barbarous lands. 

What do they want? ‘Tell me, is a life time for the young 
boys spent behind prison bars,—is that not enough for this 
mad act? And is there any reason why this great public should 
be regaled by a hanging? 

I cannot understand it, your Honor. It would be past belief, 
excepting that to the four corners of the earth the news of this 
weird act has been carried and men have been stirred, and 
the primitive has come back, and the intellect has been stifled, 
and men have been controlled by feelings and passions and 
hatred which should have died centuries ago. , 

My friend Savage pictured to you the putting of this dead 
boy in this culvert. Well, no one can minutely describe any 
killing and not make it shocking. It is shocking. It is shock- 
ing because we love life and because we instinctively draw back 
from death. It is shocking wherever it is and however it is, 
and perhaps all death is almost equally shocking. 

But here is the picture of a dead boy, past pain, when no 
harm can come to him, put in a culvert, after taking off his 
clothes, so that the evidence would be destroyed; and that is 
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pictured to this court as a reason for hanging. Well, your 
Honor, that does not appeal to me as strongly as the hitting 
over the head of little Robert Franks with a chisel. The boy 
was dead. 

I could say something about the death penalty that, for some 
mysterious reason, the state wants in this case. Why do they 
want it? To vindicate the law? Oh, no. The law can be 
vindicated without killing anyone else. It. might shock the fine 
sensibilities of the state’s counsel that this boy was put into a 
culvert and left after he was dead, but, your Honor, I can think 
of a scene that makes this pale into insignificance. I can think, 
and only think, your Honor, of taking two boys, one eighteen 
and the other nineteen, irresponsible, weak, diseased, penning 
them in a cell, checking off the days and the hours and the 
minutes, until they will be taken out and hanged. Wouldn’t it 
be a glorious day for Chicago? Wouldn’t it be a glorious 
triumph for the State’s Attorney? Wouldn’t it be a glorious 
triumph for justice in this land? Wouldn’t it be a glorious 
illustration of Christianity and kindness and charity? I can 
picture them, wakened in the gray light of morning, furnished 
a suit of clothes by the state, led to the scaffold, their feet tied, 
black caps drawn over their heads, stood on a trap door, the 
hangman pressing a spring, so that it gives way under them; 
I can see them fall through space—and—stopped by the rope 
around their necks. 

This would surely expiate placing Bobbie Franks in the 
culvert after he was dead. This would doubtless bring im- 
mense satisfaction to some people. It would bring a greater 
satisfaction because it would be done in the name of justice. 
I am always suspicious of righteous indignation. Nothing is 
more cruel than righteous indignation. To hear young men 
talk glibly of justice. Well, it would make me smile if it did 
not make me sad. Who knows what it is? Does Mr. Savage 
know? Does Mr. Crowe know? Do I know? Does your 
Honor know? Is there any human machinery for finding it 
out? Is there any man can weigh me and say what I deserve? 
Can your Honor? Let us be honest. Can your Honor appraise 
yourself, and say what you deserve? Can your Honor appraise 
these two young men and say what they deserve? Justice must 
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take account of infinite circumstances which a human being 
cannot understand. 

If there is such a thing as justice it could only be adminis- 
tered by one who knew the inmost thoughts of the man to 
whom they were meting it out. Aye, who knew the father 
and mother and’ the grandparents and the infinite number of 
people back of him. Who knew the origin of every cell that 
went into the body, -who could understand the structure, and 
how it acted. Who could tell how the emotions that sway the 
human being affected that particular frail piece of clay. It 
means more than that. It means that you must appraise every 
influence that moves them, the civilization where they live, and 
all society which enters into the making of the child or the 
man! If you Honor can do it—if you can do it you are wise, 
and with wisdom goes mercy. 

No one with wisdom and-with understanding, no one who 
is honest with himself and with his own life whoever he may 
be, no one who has seen himself the prey and the sport and 
the plaything of the infinite forces that move man, no one 
who has tried and who has failed,—and we have all tried 
and we have all failed——no one can tell what justice is for 
someone else or for himself—and the more he tries and the 
more responsibility he takes the more he clings to mercy as 
being the one thing which he is sure should control his judg- 
ment of men. 

It is not so much mercy either, your Honor. I can hardly 
understand myself pleading to a court to visit mercy on two 
boys by shutting them into a prison for life. 

For life! Where is the human heart that would not be 
satisfied with that? 

Where is the man or woman who understands his own life 
and who has a particle of feeling that could ask for more. 
Any cry for more roots back to the hyena; it roots back to 
the hissing serpent; it roots back to the beast and the jungle. 
It is not a part of man. It is not a part of that feeling which, 
let us hope, is growing, though scenes like this sometimes make 
me doubt that it is growing; it is not a part of that feeling of 
mercy and pity and understanding of each other which we be- 
lieve has been slowly raising man from his low estate. It is not 
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a part of the finer instincts which are slow to develop; of the 
wider knowledge which is slow to come, and: slow to move us 
when it comes. It is not a part of all that makes the best there 
is in man. It is not a part of all that promises any hope for 
the future and any justice for the present. And must I ask 
that these boys get mercy by spending the rest of their lives 
in prison, year following year, month following month, and 
day following day, with nothing to look forward to but hos- 
tile guards and stone walls? It ought not to be hard to get 
that much mercy in any court in the year 1924. These boys 
left this body down in the culvert and they came back; 
telephoned, first ;—telephoned home that they would be too 
late for supper. Here, surely, was an act of consideration 
on the part of Leopold, telephoning home that he would be 
late for supper. Dr. Krohn says he must be able to think and 
act because he could do this. But the boy who through habit 
would telephone his home that he would be late for supper 
had not a tremor or a thought or a shudder at taking the life 
of little Bobby Franks for nothing, and he has not had one 
yet. He was in the habit of doing what he did, when he 
telephoned,—that was all; but in the presence of life and 
death, and a cruel death, he had no tremor, and no thought. 

They came back. They got their dinner. They parked 
the bloody automobile in front of Leopold’s house. They 
cleaned it to some extent that night and left it standing in the 
street in front of their home. 

“Oriented,” of course. “Oriented.” ‘They left it there for 
the night, so that anybody might see and might know. They 
took it into the garage the next day and washed it, and then 
poor little Dickie Loeb—I shouldn’t call him Dickie, and I 
shouldn’t call him poor, because that might be playing for 
sympathy, and you have no right to ask for sympathy in this 
world: you should ask for justice, whatever that may be; 
and only State’s Attorneys know. 

And then in a day or so we find Dick Loeb with his pockets 
stuffed with newspapers telling of the Franks tragedy. We 
find him consulting with his friends in the club, with the 
newspaper reporters; and my experience is that the last 
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person that a conscious criminal associates with is a reporter. 
He even shuns them more than he does a detective, because 
they are smarter and less merciful. But he picks up a re- 
porter, and he tells him he has read a great many detective 
stories, and he knows just how this would happen and that 
the fellow who telephoned must have been down on 63rd 
Street, and the way to find him is to go down on 63rd street 
and visit the drug stores, and he would go with him. 

And Dick Loeb pilots reporters around the drug stores where 
the telephoning was done, and he talks about it, and he takes 
the newspapers, and takes them with him, and he is having 
a glorious time. And yet he is “perfectly oriented,” in the 
language of Dr. Krohn. “Perfectly oriented.” Is there any 
question about the condition of his mind? Why was he do- 
ing it? He liked to hear about it. He had done something 
that he could not boast of directly, but he did want to hear 
other people talk about it, and he looked around there, and 
helped them find the place where the telephone message was 
sent out. 

Your Honor has had experience with criminals and you 
know how they act. Was any such thing as this ever heard 
of before on land or sea? Does not the man who knows what 
he is doing, who for some reason has been overpowered 
and commits what is called a crime, keep as far away from 
it as he can? Does he go to the reporters and help them 
hunt it out? There is not a single act in this case that is not 
the act of a diseased mind, not one. 

Talk about scheming. Yes, it is the scheme of disease; 
it is the scheme of infancy; it is the scheme of fools; it is 
the scheme of irresponsibility from the time it was conceiv- 
ed until the last act in the tragedy. And yet we have to talk 
about it, and argue about it, when it is obvious to anyone 
who cares to know the truth. But they must be hanged, be- 
cause everybody is talking about the case, and their people 
have money: Am I asking for much in this case? Let me 
see for a moment now. Is it customary to get anything on 
a plea of guilty? How about the State’s Attorney? Do 
they not give you something on a plea of guilty? How many 
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times has your honor listened to the State’s Attorney come 
into this court, with a man charged with robbery with a gun, 
which means from ten years to life, and on condition of a plea 
of guilty, ask to have the gun charge stricken out, and get 
a sentence of three to twenty years, with a chance to see 
daylight inside of three years? How many times? How 
many times has the State’s Attorney himself asked consider- 
ation for everything including murder, not only for the young, 
but even the old? How many times have they come into 
this court, and into every court, not only here but everywhere, 
and asked for it? Your honor knows. I will guarantee that 
three times out of four in criminal cases, and much more 
than that in murder, ninety-nine times out of one hundred, 
and much more than that; I would say not twice in a thou- 
sand times has the state failed to give consideration to the 
defendant on a plea. 

How many times has your honor been asked to change a 
sentence, and not hold a man guilty of robbery with a gun, and 
give him a chance on a plea of guilty—not a boy but a man? 

How many times have others done it, and over and over and 
over again? And it will be done so long as justice is fairly 
administered; and in a case of a charge of robbery with a gun, 
coupled with larceny, how many times have both the robbery 
and the gun been waived, and a plea of larceny made, so that 
the defendant might be released in a year? 

How many times has all of it been waived, and the de- 
fendant given a year in the Bridewell? Many and many a 
time because they are boys,—and youth has terrible responsi- 
bilities, and youth should have advantages; and with sane 
and humane people, youth, the protection of childhood, is 
always one of the first concerns of the state. It is one of the 
first in the human heart, and it is one of the first in the human 
mind. 

How many times has rape been changed to assault, and the 
defendant given a year, or even a Bridewell sentence? How 
many times has mercy come even from the State’s Attorney’s 
office? I am not criticizing, It should come and I am telling 
this court what this court knows. And yet forsooth, for some 
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reason, here is a case of two immature boys of diseased mind, - 
as plain as the light of day, and they say you can get justice 
only by shedding their last drop of blood! 

Why? I can ask the question easier than I can answer it. 
Why? It is unheard of, unprecedented in this court, unknown 
among civilized men. And yet this court is to make an example 
or civilization will fail. I suppose civilization will survive if 
your Honor hangs them. But it will be a terrible blow that 
you shall deal. Your Honor will be turning back over the long, 
long road we have traveled. You will be turning back from 
the protection of youth and infancy. Your Honor would be 
turning back from the treatment of children. Your Honor 
would be turning back to the barbarous days which Brother 
Marshall seems to love, when they burned people thirteen years 
of age. You would be dealing a staggering blow to all that 
has been done in the City of Chicago in the last twenty years 
for the protection of infancy and childhood and youth. 

And for what? Because the people are talking about it. 
Nothing else. It would not mean, your Honor, that your 
reason was convinced. It would mean in this land of ours, 
where talk is cheap, where newspapers are plenty, where the 
most immature expresses his opinion, and the more imma- 
ture the stronger, that a court couldn’t help feeling the great 
pressure of the public opinion which they say exists in this 
case. 

Coming alone in this court room with obscure defendants, 
doing what has been done in this case, coming with the outside 
world shut off, as in most cases, and saying to this court and 
counsel : 

“I believe that these boys ought not to be at large, I be- 
lieve they are immature and irresponsible, and I am willing to 
enter a plea of guilty and let you sentence them to life im- 
prisonment,” how long do you suppose your Honor would 
hesitate? Do you suppose the State’s Attorneys would raise 
their voices in protest? 

You know it has been done too many times. And here for 
the first time, under these circumstances, this court is told 
that you must.make an example. 
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Let us take some other cases. How many times has a 
defendant come into this court charged with burglary and 
larceny, and because of youth or because of something else 
the State’s Attorney has waived the burglary, and consented 
to a year for larceny; no more than that. 

Let me ask this question. 

How many times, your Honor, have defendants come into 
this court—and I am not speaking of your Honor’s court 
alone; I am speaking of all the criminal courts in this country 
—have defendants come in charged with a burglary and lar- 
ceny and been put on parole, told to go and sin no more, 
given another chance? It is true in almost all cases of the 
young, except for serious aggravation. 

Can you:administer law without consideration? Can you 
administer what approaches justice without it? Can this 
court or any court administer justice by consciously turning 
his heart to stone and being deaf to all the finer instincts which 
move men? Without those instincts I wonder what would 
happen to the human race? 

If a man could judge a fellow in coldness without taking 
account of his own life, without taking account of what he 
knows of human life, without some understanding,—how long 
would we be a race of real human beings? It has taken the 
world a long time for man to get to even where he is today. 
If the law was administered without any feeling of sympathy 
or humanity or kindliness, we would begin our long, slow 
journey back to the jungle that was formerly our home. 

How many times has assault with intent to rob or kill been 
changed in these courts to assault and battery? How many 
times has felony been waived in assault with a deadly weapon 
and a man or a boy given a chance? And we are asking a 
chance to be shut up in stone walls for life. For life. It is 
hard for me to think of it, but that is the mercy we are asking 
from this court, which we ought not to be required to ask, 
and which we should have as a matter of right in this court 
and which I have faith to believe we will have as a matter 
of right. 
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Is this new? Why, I undertake to say that even the State’s 
Attorney’s office, and if he denies it I would like to see him 
bring in the records—I will undertake to say that in three 
cases out of four of all kinds and all degrees, clemency has 
been shown. 

Three hundred and forty murder cases in ten years with a 
plea of guilty in this county. All the young who pleaded 
guilty—every one of them, three hundred and forty in ten 
years with one hanging on a plea of guilty, and that a man 
forty years of age. And yet they say we come here with a 
preposterous plea for mercy. When did any plea for mercy 
become preposterous in any tribunal in all the universe? 

We are satisfied with justice, if the court knows what jus- 
tice is, or if any human being can tell what justice is. If 
anybody can look into the minds and hearts and the lives and 
the origin of these two youths and tell what justice is, we 
would be content. But nobody can do it without imagination, 
without sympathy, without kindliness, without understanding, 
and I have faith that this court will take this case, with his 
conscience, and his judgment and his courage and save these 
boys’ lives. 

Now, your honor, let me go a little further with this. I 
have gone over some of the high spots in this tragedy. This 
tragedy has not claimed all the attention it has had on account 
of its atrocity. There is nothing to that. Why is it? ‘There 
are two reasons, and only two that I can see. First is the 
reputed extreme wealth of these families; not only the Loeb 
and Leopold families, but the Franks family, and of course 
it is unusual. And next is the fact that it is weird and un- 
canny and motiveless. That is what attracted the attention 
of the world. Many may say now that they want to hang 
these boys; but I know that giving the people blood is some- 
thing like giving them their dinner. When they get it they 
go to sleep. They may for the time being have an emotion, 
but they will bitterly regret it. And I undertake to say that 
if these two boys are sentenced to death, and are hanged, on 
that day there will be a pall settle over the people of this land 
that will be dark and deep, and at least cover every humane 
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and intelligent person with its gloom. I wonder if it will 
do good. I wonder if it will help the children—and there is 
an infinite number like these. I marveled when I heard Mr. 
Savage talk. I do not criticize him. He is young and en- 
thusiastic. But has he ever read anything? Has he ever 
thought? Was there ever any man who had studied science, 
who has read anything of criminology or philosophy,—was 
there ever any man who knew himself who could speak with 
the assurance with which he speaks? 

What about this matter of crime and punishment, anyhow? 
I may know less than the rest, but I have at least tried to find 
out, and I am fairly familiar with the best literature that 
has been written on that subject in the last hundred years. 
The more men study, the more they doubt the effect of se- 
vere punishment on crime. And. yet Mr. Savage tells this 
court that if these boys are hanged, there will be no more 
murder. 

Mr. Savage is an optimist. He says that if the defendants 
are hanged there will be no more boys like these. ) 

I could give him a sketch of punishment, punishment be- 
ginning with the brute which killed something because some- 
thing hurt it; the punishment of the savage; if a person is 
injured in the tribe, they must injure somebody in the other 
tribe; it makes no difference who it is, but. somebody. If one 
is killed his friends or family must kill in return. 

You can trace it all down through the history of man. You 
can trace the burnings, the boilings, the drawings and quar- 
terings, the hanging of people in England at the crossroads, 
carving them up and hanging them as examples for all to see. 

We can come down to the last century when nearly two 
hundred crimes were punishable by death, and by death in 
every form; not only hanging—that was too humane—but 
burning, boiling, cutting into pieces, torturing in all con- 
ceivable forms. 

You can read the stories of the hangings on a high hill, 
and the populace for miles around coming out to the scene, 
that everybody might be awed into goodness. Hanging for 
picking pockets—and more pockets were picked in the crowd 
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that went to the hanging than had been known before. Hang- 
ings for murder—and men were murdered on the’ way there 
and on the way home. Hangings for poaching, hangings for 
everything and hangings in public, not shut up cruelly and 
brutally in a jail, out of the light of day, wakened in the night 
time and led forth and killed, but taken to the shire town on 
a high hill, in the presence of a multitude, so that all might 
see that the wages of sin were death. 

What happened? I have read the life of Lord Shaftesbury, 
a great nobleman of England, who gave his life and his labors 
toward modifying the penal code. I have read of the slow, 
painful efforts through all the ages for more humanity of man 
to his fellowman. I know what history says, I know what 
it means, and I know what flows from it, so far as we can tell, 
which is not with certainty. 

I know that every step in the progress of humanity has 
been met and opposed by prosecutors, and many times by 
courts. I know that when poaching and petty larceny was 
punishable by death in England, juries refused. to convict. 
They were too humane to obey the law; and judges refused 
to sentence. I know that when the delusion of witchcraft 
was spreading over Europe, claiming its victims by the mil- 
lions, many a judge so shaped his cases that no crime of witch- 
craft could be punished in his court. I know that these trials 
were stopped in America because juries would no longer con- 
vict. I know that every step in the progress of the world in 
reference to crime has come from the humane feelings of 
man. It has come from that deep well of sympathy, that in 
spite of all our training and all our conventions and all our 
teaching, still lives in the human breast. Without it there could 
be no human life on this weary old world. 

Gradually the laws have been changed and modified, and 
men look back with horror at the hangings and the killings of 
the past. What did they find in England? That as they got 
rid of these barbarous statutes crimes decreased instead of 
increased; as the criminal law was modified and humanized, 
there was less crime instead of more. I will undertake to say, 
your Honor, that you can scarcely find a single book written 
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by a student—and I will include all the works on criminology 
of the past—that has not made the statement over and over 
again that as the penal code was made less terrible, crimes 
grew: less frequent. 

Now let us see a little about the psychology of man. It is 
easy, your Honor. Anybody can understand it if he just looks 
into himself, This weird tragedy, occurred on the 21st of May. 
It has been heralded broadcast through the world. How mariy 
attempted kidnappings have come since then? How many 
threatening letters have been sent out by weak-minded boys 
and weak-minded men since then? How many times have 
they sought to repeat again and again this same crime because 
of the effect of publicity upon the mind? I can point to ex- 
amples of killing and hanging in the city of Chicago which 
have been repeated in detail over and over again, simply from 
the publicity of the newspapers and the public generally. 

Let us take this case. Let’s see whether we can guess about 
it. Still it is not a guess. 

If these two boys die on the scaffold, which I can never 
bring myself to imagine,—if they do die on the scaffold, the 
details of this will be spread over the world. Every news- 
paper in the United States will carry a full account. Every 
newspaper of Chicago will be filled with the gruesome details. 
It will enter every home and every family. 

Will it make men better or make men worse? I would like 
to put that to the intelligence of man, at least such intelligence 
as they have. I would like to appeal to the feelings of hu- 
man beings so far as they have feelings,—would it make the 
human heart softer or would it make hearts harder? How 
many men would be colder and crueler for it? How many 
men would enjoy the details, and you cannot enjoy human 
_ suffering without being affected for better or for worse; those 
who enjoyed it would be aftected for the worse. 

What influence would it have upon the millions of men who 
will read it? What influence would it have upon the millions 
of women who will read it, more sensitive, more impression- 
able, more imaginative than men? Would it help them if your 
Honor should do what the state begs you to do? What influ- 
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ence would it have upon the infinite number of children who 
will devour its details as Dicky Loeb has enjoyed reading detec- 
tive stories? Would it make them better or would it make 
them worse? ‘The question needs no answer. You can an- 
swer it from the human heart. What influence, let me ask 
"you, will it have for the unborn babes still sleeping in their 
mother’s womb? And what influence will it have on the 
psychology of the fathers and mothers yet to come? Do I 
need to argue to your Honor that cruelty only breeds cruelty? 
—that hatred only causes hatred; that if there is any way to 
soften this human heart which is hard enough at its best, if. 
there is any way to kill evil and hatred and all that goes with 
it, it is not through evil and hatred and cruelty; it is through 
charity, and love and understanding. 

How often do people need to be told this? Look back at 
the world. There is not a man who is pointed to as an example 
to the world who has not taught it. There is not a philos- 
opher, there is not a religious leader, there is not a creed that 
has not taught it. This is a Christian community, so-called, 
at least it boasts of it, and yet they would hang these boys in 
a Christian community. Let me ask this court, is there any 
doubt about whether these boys would be safe in the hands 
of the founder of the Christian religion? It would be blas- 
phemy to say they would not. Nobody could imagine, no- 
body could even think of it. And yet there are men who want 
to hang them for a childish, purposeless act, conceived with- 
out the slightest malice in the world. 

Your Honor, I feel like apologizing for urging it so long. 
It is not because I doubt this court. It is not because I do not 
know something of the human emotions and the human heart. 
It is not that 1 do not know that every result of logic, every 
page of history, every line of philosophy and religion, every 
precedent in this court, urges this court to save life. It is 
not that. I have become obsessed with this deep feeling of hate 
and anger that has swept across this city and this land. I have 
been fighting it, battling with it, until it has fairly driven 
me mad, until I sometimes wonder whether every righteous 
human emotion has not gone down in the raging storm. 
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I am not pleading so much for these boys as I am for the 
infinite number of others to follow, those who perhaps cannot 
be as well defended as these have been, those who may go 
down in the storm, and the tempest, without aid. It is of 
them I am thinking, and for them I am begging of this court 
not to turn backward toward the barbarous and cruel past. 

Now, your Honor, who are these two boys? ; 

Leopold, with a wonderfully brilliant mind; Loeb, with 
an unusual intelligence ;—both from their very youth, crowd- 
ed like hot-house plants, to learn more and more and more. 
Dr. Krohn says that they are intelligent. In spite of that, it 
is true:—they are unusually intelligent. But it takes some- 
thing besides brains to make a human being who can adjust 
himself to life. 

In fact, as Dr. Church and as Dr. Singer regretfully ad- 
mitted, brains are not the chief essential in human conduct. 
There is no question about it. The emotions are the urge that 
make us live; the urge that makes us work or play, or move 
along the pathways of life. They are the instinctive things. 
In fact, intellect is a late development of life. Long before 
it was evolved, the emotional life kept the organism in exist- 
ence until death. Whatever our action is, it comes from the 
emotions, and nobody is balanced without them. 

The intellect does not count so much. Let me call the at- 
tention of the court to two or three cases. Four or five years 
ago the world was startled by a story about a boy of eleven, 
the youngest boy ever turned out at Harvard, who had studied 
everything on earth and understood it; he was simply a freak. 
He went through Harvard much younger than anybody else. 
All questions of science and philosophy he could discuss with 
the most learned. How he got, it nobody knows. It was 
prophesied that he would have a brilliant future. I do not 
know his name, and.it is not necessary. In a short time the 
fire had burned out. He was a prodigy, with nothing but this 
marvelous brain power, which nobody understood or could 
understand. He was an intellectual freak. He never was a 
boy; he never will be a completed normal man, Harvard had 
another of the same kind some years before, unbalanced, im- 
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possible,—an intellectual machine. Nature works in mysterious 
ways. We have all read of Blind Tom, who was an idiot, and 
yet a marvelous musician. He never could understand music, 
and he never did understand it; he never knew anything about 
it; and yet he could go to the piano and play so well that 
people marveled and wondered. How it comes nobody can 
_ explain. 

The question of intellect means the smallest part of life. 
Back of this are man’s nerves, muscles, heart, blood, lungs— 
in fact, the whole organism; the brain is the least part in hu- 
man development. Without the emotion-life man is nothing. 
How is it with these two boys? Is there any question about 
them ? 

I insist there is not the slightest question about it. All teach- 
ing and all training appeals, not only to the intellectual, but 
to emotional life. A child is born with no ideas of right and 
wrong, just with plastic brain, ready for such impressions as 
come to it, ready to be developed. Lying, stealing, killing 
‘are not wrong to the child. These mean nothing. 

Gradually his parents and his teachers tell him things, 
teach him habits, show him that he may do this and he may 
not do that, teach him the difference between his and mine. 
No child knows this when he is born. He knows nothing 
about property or property rights. They are given to him as 
he goes along. He is like the animal that wants something 
and goes out and gets it, kills it, operating purely from in- 
stinct, without training. 

The child is gradually taught, and habits are built up. 
These habits are supposed to be strong enough so that they 
will form inhibitions against conduct when the emotions come 
in conflict with the duties of life. Dr. Singer and Dr. Church, 
both of them, admitted exactly what I am saying now. The 
child of himself knows nothing about right and wrong, and 
the teachings built up give him habits, so he will be able to 
control certain instincts that surge upon him, and which surge 
upon everyone who lives. If the instinct is strong enough 
and the habit weak enough, the habit goes down before it. 
Both of these eminent men admit it. There can be no question 


CLARENCE S. DARROW 1035 


about it. His conduct depends upon the relative strength of the 
instinct and the habit that has been built up. 

Education means fixing these habits so deeply in the life 
of man that they stand him in stead when he needs them to 
keep him in the path,—and that is all it does mean. Sup- 
pose one sees a thousand dollar bill and nobody present. He 
may have the impulse to take it. If he does not take it, it will 
be because his emotional nature revolts at it, through habit 
and through training. If the emotional nature does not re- 
volt at it he will do it. That is why people do not commit 
what we call crime; that, and caution. All education means 
is the building of habits so that certain conduct revolts you 
and stops you, saves you; but without an emotional nature 
you cannot do that. Some are born practically without it. . 

How about this case? 

The state put on three alienists and Dr. Krohn. ‘Two of 
them, Dr. Patrick and Dr. Church, are undoubtedly able men. 
One of them, Dr. Church, is a man whom I have known for 
thirty years, and for whom I have the highest regard. 

On Sunday, June Ist, before any of the friends of these 
boys or their counsel could see them, while they were in the 
care of the State’s Attorney’s office, they brought them in to be 
examined by these alienists. I am not going to discuss that 
in detail as I may later on, Dr. Patrick said this: The 
only thing unnatural he noted about it was that they had 
no emotional reactions. Dr. Church said the same. These 
are their alienists, not ours. These boys could tell this grue- 
some story without a change of countenance, without the 
slightest feelings. ‘There were no emotional reactions to it. 
What was the reason? I donot know. How can I tell why? 
I know what causes the emotional life. I know it comes from 
the nerves, the muscles, the endocrine glands, the vegetative 
system. I know it is the most important part of life. I know 
it is practically left out of some. I know that without it 
men cannot live. I know that without it they cannot act with 
the rest. I know they cannot feel what you feel and what 
I feel; that they cannot feel the moral shocks which come 
to men who are educated and who have not been deprived of 
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an emotional system or emotional feelings. I know it, and 
every person who has honestly studied this subject knows it 
as well. Is Dickey Loeb to blame because out of the infinite 
forces that conspired to form him, the infinite forces that were 
at work producing him ages before he was born, that because 
out of these infinite combinations he was born without it? 
If he is, then there should be a new definition for justice. Is 
he to blame for what he did not have and never had? Is he 
to blame that his machine is imperfect? Who is to blame? 
I do not know. I have never in my life been interested so 
much in fixing blame as I have in relieving people from blame. 
I am not wise enough to fix it. I know that somewhere in the 
past that entered into him something missed. It may be de- 
fective nerves. It may be a defective heart or liver. It may 
be defective endocrine glands. I know it is something. I 
know that nothing happens in this world without a cause. 

I know, your Honor, that if you, sitting here in this court, 
and in this case, had infinite knowledge you could lay your 
fingers on it, and I know you would not visit it on Dickey 
Loeb. I asked Dr. Church and I asked Dr. Singer whether, if 
they were wise enough to know, they could not find the cause, 
and both of them said yes. I know that they are just as they 
are, and that they did not make themselves. ‘There are at least 
two theories of man’s responsibility. ‘There may be more. 
There is the old theory that if a man does something it is be- 
cause he wilfully, purposely, maliciously and with a malig- 
nant heart sees fit to do it. And that goes back to the pos- 
session of man by devils. The old indictments used to read 
that a man being possessed of a devil did so and so. But why 
was he possessed with the devil? Did he invite him in? 
Could he help it? Very few half-civilized people believe that 
doctrine any more. Science has been at work, humanity has 
been at work, scholarship has been at work, and intelligent 
people now know that every human being is the product of 
the endless heredity back of him and the infinite environment 
around him. He is made as he is and he is the sport of all 
that goes before him and is applied to him, and under the 
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same stress and storm, you would act one way and I act an- 
other, and poor Dickey Loeb another. 

Dr. Church said so and Dr. Singer said so, and it is the 
truth. Take a normal boy, your Honor. Do you suppose he 
could have taken a boy into an automobile without any rea- 
son and hit him over the head and killed him? I might just 
as well ask you whether you thought the sun could shine at 
midnight in this latitude. It is not a part of normality. Some- 
thing was wrong. I am asking your Honor not to visit the 
grave and dire and terrible misfortunes of Dickey Loeb and 
Nathan Leopold upon these two boys. I do not know where 
to place it. I-know it is somewhere in the infinite economy 
of nature, and if I were wise enough I could find it. I know 
it is there, and to say that because they are as they are you 
should hang them, is brutality and cruelty, and savors of the 
fang and claw. : 

There can be no question on the evidence in this case. Dr. 
Church and Dr. Patrick both testified that these boys have 
no emotional reactions in reference to this crime. Every one 
of the alienists on both sides has told this court, what no doubt 
this court already knew, that the emotions furnish the urge 
and the drive to life. A man can get along without his in- 
tellect, and most people do, but he cannot get along without 
his emotions. When they did make a brain for man, they 
did not make it good enough to hurt, because emotions can 
still hold sway. He eats and he drinks, he works and plays 
and sleeps, in obedience to his emotional system. ‘The intellec- 
tual part of man acts only as a judge over his emotions, and 
then he generally gets it wrong, and has to rely on his instincts 
to save him, 

These boys—-I do not care what their mentality—that simply 
makes it worse—are emotionally defective. Every single alien- 
ist who has testified in this case has said so. The.only person 
who did not was Dr. Krohn. While I am on that subject, 
lest I forget the eminent doctor, I want to refer to one or two 
things. In the first place, all these alienists that the ‘state 
called came into the State’s Attorney’s office and heard these 
boys tell their story of this crime, and that is all they heard. 
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Now, your Honor is familiar with Chicago the same as 1 
am, and I am willing to admit right here and now that the two 
ablest alienists in Chicago are Dr. Church and Dr. Patrick. 
There may be abler ones, but we lawyers do not know them. 

And I will go further: if my friend Crowe had not got to 
them first, I would have tried to get them. ‘There is no ques- 
tion about it at all. I said I would have tried to; I didn’t say 
I would, and yet I suspect I would. And I say that, your 
Honor, without casting the slightest reflection on either of 
them, for I really have a high regard for them, and aside from 
that a deep friendship for Dr. Church. And, I have consid- 
erable regard for Dr. Singer. I will go no further now. 

We could not get them, and Mr. Crowe was very wise, and 
he deserves a great deal of credit for the industry, the re- 
search and the thoroughness that he and his staff have used in 
detecting this terrible crime. 

He worked with intelligence and rapidity. If here and 
there he trampled on the edges of the Constitution I am not 
going to talk about it here. If he did it, he is not the first 
one in that office and probably will not be the last who will do 
it, so let that go. A great many people in this world believe 
the end justifies the means. I don’t know but that I do myself. 
And that is the reason I never want to take the side of the 
prosecution, because I might harm an individual. I am 
sure the State will live anyhow. 

On that Sunday afternoon before we had a chance, he got 
in two alienists, Church and Patrick, and also called Dr. Krohn, 
and they sat around hearing these boys tell their stories, and 
that is all. 

Your Honor, they were not holding an examination. They 
were holding an inquest, and nothing else. It has not the 
slightest reference to, or earmarks of, an examination for 
sanity. It was just an inquest; a little premature, but still 
an inquest. 

What is the truth about it? What did Patrick say? He 
said that it was not a good opportunity for examination. What 
did Church say? I read from his own book what was nec- 
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essary for an examination, and he said that it was not a good 
opportunity for an examination. What did Krohn say? 
“Fine—a fine opportunity for an examination,” the best he had 
ever heard of, or that ever anybody had, because their 
souls were stripped naked. Krohn is not an alienist. He is 
an orator. He said, because their souls were naked to 
them. Well, if Krohn’s was naked, there would not be 
much to show. But Patrick and Church said that the condi- 
tions were unfavorable for an examination, that they never 
would choose it, that their opportunities were poor. And yet 
Krohn states the contrary—Krohn, who by his own admis- 
sions, for sixteen years has not been a physician, but has 
used a license for the sake of haunting these courts, civil and 
criminal, and going up and down the land peddling perjury. 
He has told your Honor what he has done, and there is scarce- 
ly a child on the street who does not know it, there is not a 
judge in the court who does not know it; there is not a law- 
yer at the bar who does not know it; there is not a physician 
in Chicago who does not know it; and I am willing to stake 
the lives of these two boys on the court knowing it, and I will 
throw my own in for good measure. What else did he say in 
which the State’s alienists dispute him? 

Both of them say that these boys showed no adequate emo- 
tion. Krohn said they did. One boy fainted. They had been 
in the hands of the State’s Attorney for sixty hours. They 
had been in the hands of policemen, lawyers, detectives, 
stenographers, inquisitors and newspaper men for sixty hours, 
and one of them fainted. Well, the only person who is en- 
tirely without emotion is a dead man. You cannot live with- 
out breathing and some emotional responses. Krohn says: 
“Why, Loeb had emotion. He was polite; begged our par- 
don; got up from his chair”; even Dr. Krohn knows better 
than that. I fancy if your Honor goes into an elevator where 
there is a lady he takes off his hat. Is that out of emotion 
for the lady or is it habit? You say, “Please,” and “Thank 
you,” because of habit. Emotions haven’t the slightest thing 
to do with it. Mr. Leopold has good manners.. Mr. Loeb 
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has good manners. They have been taught them. They have 
lived them. ‘That does not mean that they are emotional. It 
means training. ‘That is all it means. And Dr. Krohn knew it. 

Krohn told the story of this interview and he told almost. 
twice as much as the other two men who sat there and heard 
it. And how he told it—how he told it! 

When he testified my mind carried me back to the time 
when I was a kid, which was some years ago, and we used 
to eat watermelons. I have seen little boys take a rind of 
watermelon and cover their whole faces with water, eat it, 
devour it, and have the time of their lives, up to their ears 
in watermelon. And when I heard Dr. Krohn testify in 
this case, to take the blood of these two boys, I could see 
his mouth water with the joy it gave him, and he showed 
all the delight and pleasure of myself and my young com- 
panions when we ate watermelon. 

I can imagine a psychiatrist, a real one who knows the 
mechanism of man, who knows life and its machinery, who 
knows the misfortunes of youth, who knows the stress and 
the strain of adolescence which comes to every boy and over- 
powers so many, who knows the weird fantastic world that 
hedges around the life of a child—I can imagine a psychiatrist 
who might honestly think that under the crude definitions of 
the law the defendants were sane and know the difference be- 
tween right and wrong. But if he were a real physician, whose 
mission is the highest that man can follow, to save life and 
minister to human suffering—to save life regardless of what 
the life is—to prevent suffering, regardless of whose suffer- 
ing it is—-and no mission could be higher than that—that if 
this was his mission, instead of testifying in court; and if 
he were called on for an opinion that might send his fellow- 
man to doom, [ can imagine him doing it reluctantly, care- 
fully, modestly, timorously, fearfully, and being careful that 
he did not turn one hair to the right or left more than he 
should, and giving the advantage in favor of life and human- 
ity and mercy, but I can never imagine a real physician who 
cared for life or who thought of anything excepting cash, 
gloating over his testimony, as Dr. Krohn did in this case. 


\ 
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Without any consideration of the lives and the trainings of 
these boys, without any evidence from experts, I have tried 
to make a plain statement of the facts of this case, and I be- 
lieve, as I have said repeatedly, that no one can honestly 
study the facts and conclude that anything but diseased minds 
was responsible for this terrible act. Let us see how far we 
can account for it, your Honor. 

So far we have determined whether men are diseased of 
mind or normal from their conduct alone. This line of con- 
duct shows disease and that line of conduct show normality. 
We have not been able with any satisfaction to peer into the 
brain and see its workings; to analyze the human system and 
see where it has gone awry. Science is doing something, but 
so far has done little, and we have been compelled to make 
up our minds from conduct as to the condition of the minds 
of men. 

The mind, of course, is an illusive thing. Whether it exists 
or not no one can tell. It cannot be found as you find the brain. 
Its relation to the brain and the nervous system is uncertain. 
It simply means the activity of the body, which is co-ordinated 
with the brain. But when we do find from human conduct that 
we believe there is a diseased mind, we naturally speculate on 
how it came about. And we wish to find always, if possible, the 
reason why it is so. We may find it; we may not find it; be- 
cause the unknown is infinitely wider and larger than the 
known, both as to the human mind and as to almost everything 
else in the Universe. 

It has not been so very long since the insane were supposed 
to be possessed of devils, and since criminals were supposed to 
be possessed of devils, when wise men solved intricate ques- 
tions by saying that devils possessed human beings. It has not 
been so very long since it was supposed that diseased persons 
were possessed of devils, which must be driven out to cure the 
disease. We have gone further than this. We understand that 
there is some connection between the workings of the mind and 
the working of the body. We understand something of 
the physical basis of life. We understand something of the in- 
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tricate mechanism which may fail in some minute part and 
cause such serious havoc in human conduct. 

I have tried to study the lives of these two most unfortunate 
boys. ‘Three months ago, if their friends and the friends of the 
family had been asked to pick out the most promising lads of 
their acquaintance, they probably would have picked these two 
boys. With every opportunity, with plenty of wealth, they 
would have said that those two would succeed. 

In a day, by an act of madness, all this is destroyed, until the 
best they can hope for now is a life of silence and pain, ‘con- 
tinuing to the end of their years. 

How did it happen? 

Let us take Dickie Loeb first. 

I do not claim to know how it happened; I have sought to 
find out. I know that something, or some combination of 
things, is responsible for his mad act. I know that there are no 
accidents in nature. I know that effect follows cause. I know 
that, if 1 were wise enough, and knew enough about this case, I 
could lay my finger on the cause. I will do the best I can, but 
it is largely speculation. 

The child, of course, is born without knowledge. 

Impressions are made upon its mind as it goes along. © Dickie 
Loeb was a child of wealth and opportunity. Over and over in 
this court your Honor has been asked, and other courts have 
been asked, to consider boys, who have-no chance; they have 
been asked to consider the poor, whose home had been the 
street, with no education and no opportunity in life, and they 
have done it, and done it rightfully. 

But your Honor, it is just as often a great misfortune to be 
the child of the rich as it is to be the child of the poor. Wealth 
has its misfortunes. ‘Too much, too great opportunity and ad- 
vantage given to a child has its misfortunes, and I am asking 
your Honor to consider the rich as well as the poor (and noth- 
ing else). Can I find what was wrong? I think I can. Here 
was a boy at a tender age, placed in the hands of a governess, 
intellectual, vigorous, devoted, with a’strong ambition for the 
welfare of this boy. He was pushed in his studies, as plants 
are forced in hot houses. He had no pleasures, such as a boy 
should have, except as they were gained by lying and cheating. 


CLARENCE S. DARROW 1043 


Now, I am not criticising the nurse. I suggest that some day 
your Honor look at her picture. It explains her fully. Force- 
ful, brooking no interference, she loved the boy, and her ambi- 
tion was that he should reach the highest perfection. No time 
to pause, no time to stop from one book to another, no time to 
have those pleasures which a boy ought to have to create a 
normal life. And’what happened? Your Honor, what would 
happen? Nothing strange or unusual. ‘This nurse was with 
him all the time, except when he stole out at night, from two to 
fourteen years of age, and it is instructive to read her letter 
to show her attitude. It speaks volumes; tells exactly the rela- 
tion between these two people. He, scheming and planning as 
healthy boys would do, to get out from under her restraint. 
She, putting before him the best books, which children gen- 
erally do not want; and he, when she was not looking, reading 
detective stories, which he devoured, story after story, in his 
young life. Of all of this there can be no question. What is 
the result? Every story he read was a story of crime. We 
have a statute in this state, passed only last year, if I recall it, 
which forbids minors reading stories of crime. Why? ‘There 
is only one reason. Because the legislature in its wisdom felt 
that it would produce criminal tendencies in the boys who read 
them. The legislature of this state has given its opinion, and 
forbidden boys to read these books. He read them day after 
day. He never stopped. While he was passing through college 
at Ann Arbor he was still reading them. When he was a senior 
he read them, and almost nothing else. 

Now, these facts are beyond dispute. He early developed the 
tendency to mix with crime, to be a detective; as a little boy 
shadowing people on the street; asa little child going out with 
his phantasy of being the head of a band of criminals and di- 
recting them on the street. How did this grow and develop in 
him? Let us see. It seems to me as natural as the day fol- 
lowing the night. Every detective story is a story of a sleuth 
getting the best of it; trailing some unfortunate individual 
through devious ways until his victim is finally landed in jail 
or stands on the gallows. They all show how smart the detec- 
tive is, and where the criminal himself falls down. 

This boy early in his life conceived the idea that there could 
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be a perfect crime, one that nobody could ever detect; that 
there could be one where the detective did not land his game; 
a perfect crime. He had been interested in the story of Charley 
Ross, who was kidnapped. He was interested in these things 
all his life. He believed in his childish way that a crime could 
be so carefully planned that there would be no detection, and 
his idea was to plan and accomplish a perfect crime. It would 
involve kidnapping, and involve murder. I might digress here 
just a moment, because my friend Savage spoke about two 
crimes that were committed here—kidnapping and murder. 
That is, the court should hang them twice—once for each. 
There are more than’two committed here. There are more 
than two crimes committed in almost every capital act. 

- An attempt to extort money was committed. A conspiracy 
to do each one was committed. Carrying firearms was com- 
mitted. I could probably mention half a dozen if I tried, but 
it is all one thing, and counsel knows it is all one thing. 

Is this anything new in criminal practice? 

Why, your Honor, we have it every day in these courts. In 
almost any important crime the State’s Attorney can write in- 
dictments as long as the paper lasts, not only counts, but indict- 
ments. ‘Take a case of burning a building for insurance, (Two 
people.) There is the crime of arson. ‘There is the crime of 
burning a building to defraud an insurance company. There is 
conspiracy to.commit arson. ‘There is conspiracy to burn a 
building to defraud an insurance company. And I might men- 
tion others; all in the one act. Burglary and larceny includes a 
number of ‘crimes, especially if there are two or more persons 
involved. It is nothing new. ‘This was really one offense and 
one only. They could have made six out of it, or one out of it, 
or two out of it. But it is only one thing. Just like any other 
important crime. 

They wanted to commit a perfect crime. ‘here had been 
growing in this brain, dwarfed and twisted—as every act in this 
case shows it to have been dwarfed and twisted—there had been 
growing this scheme, not due to any wickedness of Dickie 
Loeb, for he is a child, It grew as he grew; it grew from those 
around him; it grew from the lack of the proper-training until 
it possessed him. He believed he could beat the police.’ He be- 
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lieved he could plan the perfect crime. He had thought of it 
and talked of it for years. Had talked of it as a child; had 
worked at it as a child, and this sorry act of his, utterly irra- 
tional and motiveless, a plan to commit a perfect crime which 
must contain kidnapping, and there must be ransom, or else it 
could not be perfect, and they must get the money. 

The state itself in opening this case said that it was largely 
for experience and for a thrill, which it was. In the end the 
state switched it on to the foolish reason of getting cash. 

Every fact in this case shows that cash had almost nothing to 
do with it, except as a factor in the perfect crime; and to com- 
mit the perfect crime there must be a kidnapping, and a kid- 

‘ napping where they could get money, and that was all there was 
of it. Now, these are the two theories of this case, and I sub- 
mit, your Honor, under the facts in this case, that there can be 
no question but that we are right. This phantasy grew in the 
mind of Dickie Loeb almost before he began to read. It de- 
veloped as a child just as kleptomania has developed in many a 
person and is clearly recognized by the courts. He went from 
one thing to another—in the main insignificant, childish things. 
Then, the utterly foolish and stupid and unnecessary thing of 
going to Ann Arbor to steal from a fraternity house, a fratern- 
ity of which he was a member. And finally, the planning for 
this crime. Murder was the least part of it; to kidnap and 
get the money, and kill in connection with it; that was the 
childish scheme growing up in these childish minds. And they 
had it in mind for five or six months—planning what? Plan- 
ning where every step was foolish and childish; acts that could 
have been planned in an hour or a day; planning this, and then 
planning that, changing this and changing that; the weird ac- 
tions of two mad brains. 

Counsel have laughed at us for talking about phantasies and 
hallucinations. ‘They have laughed at us in one breath, but 
admitted it in another. Let us look at that for a moment, your 
Honor. Your Honor has been a child. I well remember that I 
have been a child. And while youth has its advantages, it has 
its grievous troubles. There is an old prayer, The Heart of a 
Child, “Though I grow old in years, let me keep the heart of 
a child,” with its abundant life, its disregard for consequences, 
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its living in the moment, and for the moment alone; its lack of 
responsibility, and its freedom from care. 

The law knows and has recognized childhood for many and 
many a long year. What do we know about childhood? The 
brain of the child is the home of dreams, of castles, of visions, of 
illusions and of delusions. In fact, there could be no childhood 
without delusions, for delusions are always more alluring than 
facts. Delusions, dreams and hallucinations are a part of the 
warp and woof of childhood. You know it and I know it. I 
remember, when I was a child, the men seemed as tall as the 
trees, the trees as tall as the mountains. I can remember very 
well when, as a little boy, I swam the deepest spot in the river 
for the first time. I swam breathlessly, and landed with as 
much sense of glory and triumph as Julius Cesar felt when he 
led his army across the Rubicon. I have been back since, and I 
can almost step across the same place, but it seemed an ocean 
then. And those men whom I thought were so wonderful were 
dead and left nothing behind. I had lived ina dream. I had 
never known the real world which I met, to my discomfort and 
despair, and that dispelled the illusions of my youth. 

The whole life of childhood is a dream and an illusion, and 
whether they take one shape or another shape depends not upon 
the dreamy boy but on what surrounds him. As well might I 
have dreamed of burglars and wished to be one as to dream of 
policemen and wished to be one. Perhaps I was lucky, too, that 
I had no money. We have grown to think that the misfortune 
is in not having it. The great misfortune in this terrible case is 
the money. That has destroyed their lives. That has fostered 
these illusions. That has promoted this mad act. And, if your 
honor shall doom them to die, it will be because they are the sons 
of the rich. 

Do you suppose that if they had lived up here on the North- 
west Side and had no money, with the evidence as clear in this 
case as it is, that any human being would want to hang them? 
Excessive wealth is a grievous misfortune in every step of life. 
When I hear foolish people, when I read malicious newspapers 
talking of excessive fees in this case, it makes me ill. ‘That 
there is nothing bigger in life, that it is presumed that no man 
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lives to whom money is not the first concern, that human in- 
stincts, sympathy and kindness and charity and logic can only 
be used for cash. It shows how deeply money has corrupted the 
hearts of most men. 

Now, to get back to Dickie Loeb. He was a child. The 
books he read by day were not the books he read by night. We 
are all of us moulded somewhat by the influences around us, and 
of those, to people who read, perhaps books are the greatest 
and the strongest. 

I know where my life has been moulded by books, amongst 
other things. We all know where our lives have been influenced 
by books. The nurse, strict and jealous and watchful, gave him 
one kind of books; by night he would steal off and read the 
other influences. 

Which, think you, shaped the life of Dickie Loeb? Is there 
any kind of question about it? A child: was it pure malicious- 
ness? Was a boy of five or six or seven to blame for it? 
Where did he get it? He got it where we all get our ideas, 
and these books became 4 part of his dreams and a part of his 
life, and as he grew up his visions grew to hallucinations. 

He went out on the street and fantastically directed his com- 
panions, who were not there, in their various moves to complete 
the perfect crimé. Can there be any sort of question about it? 

Suppose, your Honor, that instead of this boy being here in 
this court, under the plea of the state that your Honor shall 
pronounce a sentence to hang him by the neck until dead, he 
had been taken to a pathological hospital to be analyzed, and 
the ‘physicians had inquired into his case, what would they have 
said? ‘There is only one thing that they could possibly have 
said. ‘I‘hey would have traced everything back to the gradual 
growth of the child. 

That is not all there is about it. Youth is hard enough. The 
only good thing about youth is that it has no thought and no 
care; and how blindly we can do things when we are young! 

Where is the man who has not been guilty of delinquencies 
in youth? Let us be honest with ourselves. Let us look into 
our own hearts. How mafy men are there today—lawyers and 
congressmen and judges, and even state’s attorneys—who have 
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not been guilty of some mad act in youth? And if they did not 
get caught, or the consequences were trivial, it was their good 
fortune. : 

We might as well be honest with ourselves, your Honor. Be- 
fore I would tie a noose around the neck of a boy 1 would try 
to call back into my mind the emotions of youth. I would try 
to remember what the world looked like to me when I was a 
_ child. I would try to remember how strong were these in- 
stinctive, persistent emotions that moved my life. I would try 
to remember how weak and inefficient was youth in the presence 
of the surging, controlling feelings of the child. One that hon- 
estly remembers and asks himself the question and tries to 
unlock the door that he thinks is closed, and calls back the boy, 
can understand the boy. 

But, your Honor, that is not all there is to boyhood. Nature 
is strong and she is pitiless. She works in her own mysterious 
way, and we are her victims. We have not much to do with it 
ourselves. Nature takes this job in hand, and we play our 
parts. Inthe words of old Omar Khayyam, we are only 


“TImpotent pieces in the game He plays 
Upon this checkerboard of nights and days, ° 
Hither and thither moves, and checks, and slays, 
And one by one back in the closet lays.” 


What had this boy to do with it? He was not his own father ; ' 
he was not his own mother; he was not his own grandparents. 
All of this was handed to him. He did not surround himself 
with governesses and wealth. He did not make himself. And 
yet he is to be compelled to pay. ’ 

There was a time in England, running down as late as the 
beginning of the last century, when judges used to convene 
court and call juries to try a horse, a dog, a pig, for crime. I 
have in my library a story of a judge and jury and lawyers try- 
ing and convicting an old sow for lying down on her ten pigs 
and killing them. 

What does it mean? Animals were tried. Do you mean to 
tell me that Dickie Loeb had any rfore to do with his making 
than any other product of heredity that is born upon the earth? 

At his period of life it is not enough to take a boy—your 
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Honor, I wish I knew when to stop talking about this question 
that always has interested me so much—it is not enough to take 
a boy filled with his dreams, and his phantasies and living in an 
unreal world, but the age of adolescence comes on him with all 
the rest. 

What does he know? Both these boys are in the adolescent 
age; both these boys, as every alienist in this case on both sides 
tells you, are in the most trying period of the life of a child ; both 
these boys, when the call of sex is new and strange; both these 
boys, at a time seeking to adjust their young lives to the world, 
moved by the strongest feelings and passions that have ever 
moved men; both these boys, at the time boys grow insane, at 
the time crimes are committed; all of this is added to all the 
rest of the vagaries of their lives. Shall we charge them with 
full responsibility that we may have a hanging? That we may 
deck Chicago in a holiday garb and let the people have their 
fill of blood; that you may put stains upon the heart of every 
man, woman and child on that day, and that the dead walls of 
Chicago will tell the story of the shedding of their blood? 

For God’s sake, are we crazy? In the face of history, of 
every line of philosophy, against the teaching of every religionist 
and seer and prophet the world has ever given us, we are still 
doing what our barbaric ancestors did when they came out of 
the caves and the woods. 

From the age of fifteen to the age of twenty or twenty-one, 
the child has the burden of adolescence, of puberty and sex 
thrust upon him. Girls are kept at home and carefully watched. 
Boys without instruction are left to wgrk the period out for 
themselves. It may lead to excess. It may lead to disgrace. 
It may lead to perversion. Who is to blame? Who did it? 
Did Dickie Loeb do it? 

Your Honor, I am almost ashamed to talk about it. I can 
hardly imagine that we are in the 20th century. And yet there 
are men who seriously say that for what Nature has done, for 
what life has done, for what training has done, you should harig 
these boys. 

Now, there is no mystery about this case, your Honor. I 
seem to be criticising their parents. They had parents who were 
kind and good and wise in their way. But I say to you serious- 
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ly that the parents are more responsible than these boys. And 
yet few boys had better parents. 

Your Honor, it is the easiest thing in the world to be a parent. 
We talk of motherhood, and yet every woman can be a mother. 
We talk of fatherhood, and yet every man can bea father. Na- 
ture takes care of that. It is easy to be a parent. But to be 
wise and far seeing enough to understand the boy is another 
thing ; only a very few so wise and so far seeing as that. When 
I think of the light way nature has of picking out parents and 
populating the earth, I cannot hold human beings to the same 
degree of responsibility that young lawyers hold them when 
they are enthusiastic ina prosecution. I know what it means. I 
know there are no better citizens in Chicago than the fathers 
of these poor boys. 

I know there were no better women than their mothers. But 
I am going to be honest with this court, if it is at the expense of 
both. I know that one of two things happened to Richard Loeb; 
that this terrible crime was inherent in his organism, and ‘came 
from some ancestor, or that it came through his education and 
his training after he was born. Do I need to prove it? Judge 
Crowe said at one point in this case, when some witness spoke 
about their wealth, that “probably that was responsible.” 

To believe that any boy is responsible for himself or his early 
training is an absurdity that no lawyer or judge should be guilty 
of today. Somewhere this came to this boy. If his failing came 
from his heredity, I do not know where or how. None of us 
are bred perfect and pure, and the color of our hair, the color 
of our eyes, our statuse, the weight and fineness of our brain, 
and everything about us could, with full knowledge, be traced 
with absolute certainty to somewhere; if we had the pedigree it 
could be traced just the same in a boy as it could be in a dog, 
a horse or cow. 

I do not know what remote ancestors may have sent down 
the seed that corrupted him, and I do not know through how 
many ancestors it may have passed until it reached Dickie 
Loeb. 

All I know is that it is true, and there is not a biologist in 
the world who will not say that I am right. 

If it did not come that way, then I know that if he was 
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normal, if he had been understood, if he had been trained as he 
should have been it would not have happened. Not that any- 
body may not slip, but I know it and your Honor knows it, 
and every school house and every church in the land is an evi- 
dence of it. Else why build them? 

Every effort to protect society is an effort toward training 
the youth to keep the path. Every bit of training in the world 
proves it, and it likewise proves that it sometimes fails. I know 
that if this boy had been understood and properly trained— 
properly for him—and the training that he got might have been 
the very best for someone else; but if it had been the proper 
training for him he would not be in this court room today with 
the noose above his head. If there is responsibility anywhere, 
it is back of him; somewhere in the infinite number of his an- 
cestors, or in his surroundings, or in both. And I submit, your 
Honor, that under every principle of natural justice, under 
every principle of conscience, of right, and of law, he should 
not be made responsible for the acts of someone else. 

I say this again, without finding fault with his parents, for 
whom I have the highest regard, and who doubtless did the best 
they could. They might have done better if they had not had so 
much money. I do not know. Great wealth often curses all 
who touch it. 

‘This boy was serit to school. His mind worked; his emotions 
were dead. He could learn books, but he read detective stories. 
There never was a time since he was old enough to move back ~ 
_and forth, according to what seemed to be his volition, when he 
was not haunted with these phantasies. 

‘The state made fun of Dr. White, the ablest and, I believe, 
the best psychiatrist in America today, for speaking about this 
boy’s mind running back to the Teddy bears he used to play 
with, and in addressing somebody he was wont to say, “You 
know, Tedd 4 

Well, your Honor, it is nothing but the commonplace action 
of the commonplace child or the ordinary man. A set of emo- 
tions, thoughts, feelings take possession of the mind and we find 
them recurring and recurring over and over again. 

I catch myself many and many a time repeating phrases of 
my childhood, and I have not quite got into my second child- 
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hood yet. I have caught myself doing this while I still could 
catch myself. It means nothing. We may have all the dreams 
and visions and build all the castles we wish, but the castles of 
youth should be discarded with youth, and when they linger 
to the time when boys should think wiser things, then it indi- 
cates a diseased mind. “When I was young I thought as a 
child, I spoke as a child, I understood as a child; but now I 
have put off childish things,’ said the Psalmist twenty cen- 
turies ago. It is when these dreams of boyhood, these phan- 
tasies of youth still linger, and the growing boy is still a child— 
a child in emotion, a child in feeling, a child in hallucinations— 
that you can say that it is the dreams and the hallucinations of 
childhood that are responsible for his conduct. There is not an 
act in all this horrible tragedy that was not the act of a child, 
the act of a child wandering around in the morning of life, 
moved by the new feelings of a boy, moved by the uncontrolled 
impulses which his teaching was not strong enough to take care 
of, moved by the dreams and the hallucinations which haunt the 
brain of a child. I say, your Honor, that it would be the height 
of cruelty, of injustice, of wrong and apatite to visit the 
penalty upon this poor boy. 

Your Honor, again I want to say that all parents can be 
criticized; likewise grandparents and teachers. Science is not 
so much interested in criticism as in finding causes. Some time 
education will be more scientific. Some time we will try te 
know the boy before we educate him and as we educate him. 
Some time we will try to know what will fit the individual boy, 
instead of putting all boys through the same course, regardless 
of what they are. 

This boy needed more of home, more love, more directing. 
He needed to have his emotions awakened. He needed guiding 
hands along the serious road that youth must travel. Had these 
been given him, he would not be here today. Now, your 
Honor, I want to speak of the other lad, Babe. 

Babe is somewhat older than Dick, and is a boy of remarkable 
mind—away beyond his years. He is a sort of freak in this 
direction, as in others; a boy without emotions, a boy obsessed 
of philosophy, a boy obsessed of learning, busy every minute of 
his life. 
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He went through school quickly; he went to college young; 
he could learn faster than almost everybody else. His emo- 
tional life was lacking, as every alienist and witness in. this 
case excepting Dr. Krohn has told you. He was just a half boy, 
an intellect, an intellectual machine going without balance and 
without a governor, seeking to find out everything there was in 
life intellectually ; seeking to solve every philosophy, but using 
his intellect only. — 

Of course his family did not understand him; few men 
would. His mother died when he was young; he had plenty of 
money; everything was given to him that he wanted. Both 
these boys with unlimited money; both these boys with automo- 
biles; both of these boys with every luxury around them and in 
front of them. They grew up in this environment. 

Babe took to philosophy. I call him Babe, not because I 
want it to affect your Honor, but because everybody else does. 
He is the youngest of the family and I suppose that is why he 
got his nickname. We will call him aman. Mr. Crowe thinks 
it is easier to hang a man than a boy, and so I will call him a 
man if I can think of it. ; 

He grew up in this way. He became enamoured of the 
philosophy of Nietzsche. 

Your Honor, I have read almost everything that Nietzsche 
ever wrote. He was a man of a wonderful intellect; the most 
original philosopher of the last century. A man who probably 
has made a deeper imprint on philosophy than any other man 
within a hundred years, whether right or wrong. More books 
have been written about him than probably all the rest of the 
philosophers in a hundred years. More college professors have 
talked about him. In a way he has reached more people, and 
still he has been a philosopher of what we might call the intel- 
lectual cult. Nietzsche believed that some time the superman 
would be born, that evolution was working toward the super- 
man. 

He wrote one book, “Beyond Good and Evil,” which was a 
criticism of all moral codes as the world understands them; 
a treatise holding that the intelligent man is beyond good and 
evil; that the laws for good and the laws for evil do not apply 
to those who approach the superman. He wrote on the will 
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to power. He wrote some ten or fifteen volumes on his various 
philosophical ideas. Nathan Leopold is not the only boy who 
has read Nietzsche. He may be the only one who was influ- 
enced in the way that he was influenced. 

I have just made a few short extracts from Nietzsche, that 
show the things that Nathan read and which no doubt influ- 
enced him. ‘These extracts are short and taken almost at 
random. 

It is not how this would affect you. It is not how it would 
affect me. The question is how it did affect the impressionable, 
visionary, dreamy mind of a boy. 

At seventeen, at sixteen, at eighteen, while healthy boys were 
playing baseball or working on the farm, or doing odd jobs, he 
was reading Nietzsche, a boy who never should have seen it, at 
that early age. Babe was obsessed of it, and here are some of 
the things which Nietzsche taught: 

“Why so soft, oh, my brethren? Why so soft, so unresisting 
and yielding? Why is there so much disavowal and abnegation 
in your heart? Why is there so little fate in your looks? For 
all creators are hard, and it must seem blessedness unto you to 
press your hand upon milleniums and upon wax. This new 
table, oh, my brethren, I put over you: Become hard. To be 
obsessed by moral consideration presupposes a very low grade 
of intellect. We should substitute for morality the will to our 
own end, and consequently to the means to accomplish that. 

“A great man, a man that nature has built up and invented 
in a grand style, is colder, harder, less cautious and more free 
from the fear of public opinion. He does not possess the vir- 
tues which are compatible with respectability, with being re- — 
spected, nor any of those things which are counted among the 
virtues of the hard.” 

Nietzsche held a contemptuous, scornful attitude to all those 
things which the young are taught as important in life; a fixing 
of new values which are not the values by which any normal 
child has ever yet been reared—a philosophical dream, contain- 
ing more or less truth, that was not meant by anyone to be ap- 
plied to life. 
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Again he says: 

“The morality of the master class is irritating to the taste of 
the present day because of its fundamental principle that a man 
has obligation only to his equals; that he may act to all of 
lower rank and to all that are foreign, as he pleases.” 

In other words, man has no obligations; he may do with all 
other men and all other boys, and all society, as he pleases—the 
superman was a creation of Nietzsche, but it has permeated 
every ‘college and university in the civilized world. 

Again, quoting from a professor of a university: 

“Although no perfect superman has yet appeared in history, 
Nietzsche’s types are to be found in the world’s greatest figures 
—Alexander, Napoleon—in the wicked heroes such as the Bor- 
gias, Wagner’s Siegfried and Ibsen’s Brand—and the great cos- 
mopolitan intellects such as Goethe and Stendahl. These were 
the gods of Nietzsche’s idolatry.” 

The superman-like qualities lie not in ee genius, but in 
their freedom from scruple. They rightly felt themselves to 
be above the law. What they thought was right, not because 
sanctioned by any law, beyond themselves, but because they did 
it. So the superman will be a law unto himself. What he does 
will come from the will and superabundant power within him. 

Your Honor, I could read for a week from Nietzsche, all to 
the same purpose, and the same end. 

Counsel have said that because a man believes in murder that 
does not excuse him. 

Quite right. But this is not a case like the anarchists case, 
where a number of men, perhaps honestly believing in revolu- 
tion and knowing the consequences of their act and knowing its 
illegal character, were held responsible for murder. 

Of course the books are full of statements that the fact that 
a man believes in committing a crime does not excuse him. 

That is not this case, and counsel must know that it is not 
this case. Here is a boy at sixteen or seventeen becoming ob- 
sessed with these doctrines. ‘There isn’t any question about 
the facts. Their own witnesses tell it and every one of our wit- 
nesses tell it. It was not a casual bit of philosophy with him; 
it was his life. He believed in a superman, He and Dickie 
Loeb were the supermen, There might have been others, but 
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they were two, and two chums. The ordinary commands of 
society were not for him. - 

Many of us read this philosophy but know that Jt has no ac- 
tual application to life; but not he. It became a part of his be- 
ing. It was his philosophy. He lived it and practiced it; he 
thought it applied to him, and he could not have believed it ex- 
cepting that it either caused a diseased mind or was the result 
of a diseased mind. 

Now let me call your attention hastily to just a few facts in . 
connection with it. One of the cases is a New York case, where 
a man named Freeman became obsessed in a very strange way 
of religious ideas. He read the story of Isaac and Abraham 
and he felt a call that he must sacrifice his son. He arranged an 
altar in his parlor. He converted his wife to the idea. He 
took his little babe and put it on the altar and cut its throat. 
Why? Because he was obsessed of that idea. Was he sane? 
Was he normal? Was his mind diseased? . Was this poor fel- 
low responsible? Not in the least. And he was acquitted be- 
cause he was the victim of a delusion. Men are largely what 
their ideas make them. Boys are largely what their ideas make 
them. 

Here is a boy who by day and by night, in season and out, 
was talking of the superman, owing no obligations to anyone; 
whatever gave him pleasure he should do, believing it just as 
another man might believe a religion or any. philosophical the- 
ory. 

You remember that I asked Dr. Church about these religious 
cases and he said “yes, many people go to the insane asylum on 
account of them,” that “they place a literal meaning on parables 
and believe them thoroughly.” I asked Dr. Church, whom I 
again say I believe to be an honest man, and an intelligent man 
—I asked him whether the same thing might be done or might 
come from a philosophical belief, and he said, “if one Psliexed 
it strongly enough.” 

And I asked him about Nietzsche. He said he knew some- 
thing of Nietzsche, something of his responsibility for the 
war, for which he perhaps was not responsible. He said he 
knew something about his doctrines. I asked him what became 
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of him, and he said he was insane for fifteen years just before 
the time of his death. His very doctrine is a species of insanity. 

Here is 4 man, a wise man—perhaps not wise, but brilliant— 
a thoughtful man who has made his impress upon the world. 
Every student of philosophy knows him. His own doctrines 
made him a maniac. And here is a young boy, in the adolescent 
age, harassed by everything that harasses children, who takes 
this philosophy and believes it literally. It is a part of his life. 
St is his life. Do you suppose this mad act could have been 
done by him in any other way? What could he have to win 
from this hornicide? 

A boy with a beautiful home, with automobiles, a graduate of 


college, going to Europe, and then to study law at Harvard; - 


as brilliant in intellect as any boy that you could find; a boy 
with every prospect that life might hold out to him; and yet 
he goes out and commits this weird, strange, wild, mad act, that 
he may die on the gallows or live in a prison cell until he dies 
of old age or disease. 

He did it, obsessed of an idea, perhaps to some extent influ- 
enced by what has not been developed publicly in this case— 
perversions that were present in the boy. Both signs of in- 
sanity, both, together with this act, proving a diseased mind. 

Is there any question about what was responsible for him? 

What else could be? A boy in his youth, with every promise 
that the world could hold out before him—wealth and ‘position 
and intellect, yes, genius, scholarship, nothing that he could not 
obtain, and he throws it away, and mounts the gallows or goes 
into a cell for life. It is too foolish to talk about. Can your 
Honor imagine a sane brain doing it? Can you imagine it 
coming from anything but a diseased mind? Can you imagine 
it is any part of normality? And yet, your Honor, you are 
asked to hang a boy of his age, abnormal, obsessed of dreams 
and visions, a philosophy that destroyed his life, when there is 
no sort of question in the world as to what caused his downfall. 

Now, I have said that, as to Loeb, if there is anybody to 
blame it is back of him. Your Honor, lots of things happen in 
this world that nobody is to blame for. In fact, I am not very 
much for settling blame myself. If I could settle the blame on 
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somebody else for this special act, I would wonder why that 
somebody else did it, and-I know if I could find that out, I 
would move it back still another peg. 

I know, your Honor, that every atom of life in all this uni- 
verse is bound up together. I know that a pebble cannot be 
thrown into the ocean without disturbing every drop of water in 
the sea. I know that every life is inextricably mixed and 
woven with every other life. I know that every influence, con- 
scious and unconscious, acts and reacts on every living or- 
ganism, and that no one can fix the blame. I know that all life 
is a series of infinite chances, which sometimes result one way 
and sometimes another. I have not the infinite wisdom that can 
fathom it, neither has any other human brain. But I do know 
that if back of it is a ‘power that made it, that power alone can. 
tell, and if there is no power, then it is an infinite chance, which 
man cannot solve. 

Why should this boy’s life be bound up with Frederick 
Nietzsche, who died. thirty years ago, insane, in Germany? I 
don’t know. . 

I only know it is. I know that no man who ever wrote a 
line that I read failed to influence me to some extent. I know 
that every life I ever touched influenced me, and I influenced 
it; and that it is not given to me to unravel the infinite causes 
and say, “this is I, and this is you.” I am responsible for so 
much; and you are responsible for so much. I know—I know 
that in the infinite universe everything has its place and that the 
smallest particle is a part of all. Tell me that you can visit the 
wrath of fate and chance and life and eternity upon a nineteen- 
year-old boy! If you could, justice would be a travesty and 
mercy a fraud. 

I might say further about Nathan Leopold—where did he 
get this philosophy ?—at college? He did not make it, your 
Honor. He did not write these books, and I will venture to 
say there are at least ten thousand books on Nietzsche and his 
philosophy. I never counted them, but I will venture to say 
that there are that many in the libraries of the world. | 

No other philosopher ever caused the discussion that Nietz- 
sche has caused. There is no university in the world where 
the professors are not familiar with Nietzsche; not one.. There 
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is not an intellectual man in the world whose life and feelings 
run to philosophy, who is not more or less familiar with the 
Nietzschian philosophy. Some believe it, and some do not be- 
lieve it. Some read it as I do, and take it as a theory, a dream, 
a vision, mixed with good and bad, but not in any way related 
to human life. Some take it seriously. The universities per- 
‘ haps do not all teach it, for perhaps some teach nothing in 
philosophy; but they give the boys the books of the masters, 
and tell them what they taught, and discuss the doctrines. 

There is not a university in the world of any high standing 
where the professors do not tell you about Nietzsche, and dis- 
cuss it, or where the books cannot be found. 

I will guarantee that you can go down to the University of 
Chicago today—into its big library—and find over a thousand 
volumes on Nietzsche, and I am sure I speak moderately. If 
this boy is to blame for this, where did he get it? Is there any 
blame attaches because somebody took Nietzsche’s philosophy 
seriously and fashioned his life on it? And there is no question, 
in this case but what it is true. Then who is to blame? The 
university would be more to blame than he is. The scholars of 
the world would be more to blame than he is. The publishers 
of the world—and Nietzsche’s books are published by one of 
the biggest publishers in the world—are more to blame than he. 
Your Honor, it is hardly fair to hang a nineteen-year-old boy 
for the philosophy that was taught him at the university. 

Now, I do not want to be misunderstood about this. Even 
for the sake of saving the lives of my clients, I do not want to 
be dishonest, and tell the court something that I do not honestly 
think in this case. I do not believe that the universities are 
to blame. I do not think. they should be held responsible, 
I do think, however, that they are too large, and that they 
should keep a closer watch, if possible, upon the individual. 
But, you cannot destroy thought because, forsooth, some brain 
may be deranged by thought. It is the duty of the university, 
as I conceive it, to be the great storehouse of the wisdom of 
the ages, and to let students go there, and learn, and choose. 
I have no doubt that it has meant the death of many; that 
we cannot help. Every changed idea in the world has had its 
consequences. Every new religious doctrine has created its 
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victims.. Every new philosophy has caused suffering and 
death. Every new machine has carved up men while it served 
the world. No railroad can be built without the destruction 
of human life. No great building can be erected but that 
unfortunate workmen fall to the earth and die. No great 
movement that does not bear its toll of life and death; no 
great ideal but does good and harm, and we cannot stop be-- 
cause it may do harm. : 

I have no idea in this case that this act would ever have 
been committed or participated in by him excepting for the 
philosophy which he had taken literally, which belonged to 
older boys and older men, and which no one can take. literally 
and practice literally and live. So, your Honor, I do not mean 
to unload this act on that man or this man, or this organiza- 
tion or that organization. I am trying to trace causes. I 
am trying to trace them honestly. I am trying to trace them 
with the light I have. I am trying to say to this court that 
these boys are not responsible for this; and that their act 
was due to this and this, and this and this; and asking this 
court not to visit the judgment of its wrath upon them for 
things for which they are not to blame. 

There is something else in this case, your Honor, that is 
stronger still. There is a large element of chance in life. I 
know I will die. I don’t know when; I don’t know how; I 
don’t know where; and I don’t want to know. I know it 
will come. I know that it depends on infinite chances. Do 
I live to myself? Did I make myself? And control my fate? 
Can I fix my death unless I suicide—and I cannot do that 
because the will to live is too strong; I know it depends on 
infinite chances. : 

Take the rabbit running through the woods; a fox meets 
him at a certain fence. If the rabbit had not started when 
it did, it would not have met the fox and would have lived 
longer. If the fox had started later or earlier it would ‘not 
have met the rabbit and its fate would have been different. 

My death will depend upon chances. It may be by the taking 
in of a germ; it may be a pistol; it may be the decaying of 
my faculties, and all that makes life; it may be a cancer; 
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it may be any one of an indefinite number of things, and 
where I am at a certain time, and whether I take in that 
germ, and the condition of my system when I breathe is an 
accident which is sealed up in the book of fate and which no 
human being can open. . 

These boys, neither one of them, could possibly have com- 
mitted this act excepting by coming together. It was not the 
act for one; it was the act of two. It was the act of their 
planning, their conniving, their believing in each other; their 
thinking themselves supermen. Without it they could not 
have done it. It would not have happened. ‘Their parents 
happened to meet, these boys happened to meet; some sort 
of chemical alchemy operated so that they cared for each 
other, and poor Bobby Franks’ dead body was found in the 
culvert as a result. Neither of them could have done it alone. 

I want to call your attention, your Honor, to the two:letters 
in this case which settle this matter to my mind conclusively ; 
not only the condition of these boys’ minds, but the terrible 
fate that overtook them. . 

Your Honor, I am sorry for poor Bobby Franks, and I 
think anybody who knows me knows that I am not saying it 
simply to talk. J am sorry for the. bereaved father and the 
bereaved mother, and I would like to know what they would 
do with these poor unfortunate lads who are here in this 
court today. I know something of them, of their lives, of 
their charity, of their ideas, and nobody here sympathizes with 
them more than I. 

On the 21st day of May poor Bobby Franks, stripped and 
naked, was left in a culvert down near the Indiana line. I 
know it came through the mad act of mad boys. Mr. Savage 
told us that Franks, if he had lived, would have been a great 
man and have accomplished much. I want to leave this thought 
with your Honor now. I do not know what Bobby Franks 
would have been had he grown to be a man. I do not know 
the laws that control one’s growth. Sometimes, your Honor, 
a boy of great promise is cut off in his early youth. Some- 
times he dies and is placed in a culvert: Sometimes a boy 
of great promise stands on a trap door and is hanged by the 
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neck until dead. Sometimes he dies of diphtheria. Death 
somehow pays no attention to age, sex, prospects, wealth or 
intellect. } 

It comes, and perhaps, I can only say perhaps, for I 
never professed to unravel the mysteries of fate, and I cannot 
tell; but I can say—perhaps, the boy who died at fourteen 
did as much as if he had died at seventy, and perhaps the 
boy who died as a babe did as much as if he had lived longer. 
Perhaps, somewhere in fate and chance, it might be that he 
lived as long as he should. 

And I want to say this, that the death of poor little Bobby 
Franks should not be in vain. Would it mean anything if on 
account of that death, these two boys were taken out and 
a rope tied around their necks and they died felons? Would 
that show that Bobby Franks had a purpose in his life and 
a purpose in his death? No, your Honor, the unfortunate and 
tragic death of this weak young lad should mean something. 
It should mean an appeal to the fathers and the mothers, an 
appeal to the teachers, to the religious guides, to society 
at large. It should mean an appeal to all of them to appraise 
children, to understand the emotions that control them, to 
understand the ideas that possess them, to teach them to 
avoid the pitfalls of life. 

Society, too, should assume its share of the burdens of this 
case, and not make two more tragedies, but use this calamity 
as best it can to make life safer, to make childhood easier, 
and more secure, to do something to cure the cruelty, the 
hatred, the chance, and the wilfulness of life. 

I have discussed somewhat in detail these two boys sepa- 
rately. Their coming together was the means of their un- 
doing. Your Honor is familiar with the facts in reference 
to their association. They had a weird, almost impossible re- 
lationship. Leopold, with his obsession of the superman, had 
repeatedly said that Loeb was his idea of the superman. He 
had the attitude toward him that one has to his most devoted 
friend, or that a man has to a lover. Without the combination 
of these two, nothing of this sort probably could have hap- 
pened. It is not necessary for us, your Honor, to rely upon 
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words to prove the condition of these boys’ minds, and to 
prove the effect of this strange and fatal relationship between 
these two boys. 

It is mostly told in a letter which the state itself introduced 
in this case. Not the whole story, but enough of it is shown, 
so that I take it that no intelligent, thoughtful person could 
fail to realize what was the relation between them and 
how they had played upon each other to effect their down- 
fall and their ruin. I want to read this letter once more, a 
letter which was introduced by the state, a letter dated Oc- 
tober 9th, a month and three days before their trip to Ann 
Arbor, and I want the court to say in his own mind whether 
this letter was anything but the product of a diseased mind, 
and if it does not show a relationship that was responsible 
for this terrible homicide. This was written by Leopold to 
Loeb. ‘They lived close together, only a few blocks from 
each other; saw each other every day; but Leopold wrote 
him this letter: 

October 9, 1923. 
Dear Dick: 

In view of our former relations, I take it for granted that it 
is unnecessary to make any excuse for writing you at this 
time, and still I am going to state my reasons for so doing, 
as this may turn out to be a long letter, and I don’t want to 
cause you the inconvenience of reading it all to find out what 
it contains if you are not interested in the subjects dealt with. 

First, I am enclosing the document which I mentioned to 
you to-day, and which I will explain later. Second, I am 
going to tell you of a new fact which has come up since our 
discussion. And third, I am going to put in writing what my 
attitude toward our present relations, with a view of avoiding 
future possible misunderstandings, and in the hope (though I 
think it rather vain) that possibly we may have misunderstood 
each other, and can yet clear this matter up. 

Now, as to the first, I wanted you this afternoon, and still 
want you, to feel that we are on an equal footing legally, and 
therefore, I purposely committed the same tort of which you 
were guilty, the only difference being that in your case the 
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facts would be harder to prove than in mine, should I dény 
them. The inclosed document should secure you against 
changing my mind in admitting the facts, if the matter should 
come up, as it would prove to any court that they were true. 

As to the second. On your suggestion I immediately phoned 
Dick Rubel, and speaking from a paper prepared beforehand 
(to be sure of the exact wording) said: 

“Dick, when we were together yesterday, did I tell you 
that Dick (Loeb) had told me the things which I then told you, 
or that it was merely my opinion that I believed them to 
be so?” 

I asked this twice to be sure he understood, and on the 
same answer both times (which I took down as he spoke) felt 
that he did understand, 

He replied: 

“No, you did not tell me that Dick told you these things, 
but said that they were in your opinion true.” 

He further denied telling you subsequently that I had said 
that they were gleaned from conversation with you, and I 
then told him that he was quite right, that you never had told 
me. I further told him that this was merely your suggestion 
of how to settle a question of fact that he was in no way im- 
plicated, and that neither of us would be angry with him at . 
his reply. (I imply your assent to this.) 

This of course proves that you were mistaken this after- 
noon in the question of my having actually and technically 
broken confidence, and voids my apology, which I made con- 
tingent on proof of this matter. 

Now, as to the third, last, and most important question. 
When you came to my home this afternoon I expected either 
to break friendship with you or attempt to kill you unless 
you told me why you acted as you did yesterday. 

You did, however, tell me, and hence the question shifted 
to the fact that I would act as before if you persisted in think- 
ing me treacherous, either in act (which you waived if Dick’s 
opinion went with mine) or in intention. 

Now, I apprehend, though here I am not quite sure, that 
you said that you did not think me treacherous in intent, nor 
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ever have, but that you considered me in the wrong and ex- 
pected such a statement from me. This statement I uncondi- 
tionally refused to make until such time as I may become 
convinced of its truth. 

However, the question of our relation I think must be in 
your hands (unless the above conceptions are mistaken), inas- 
much as you have satisfied first one and then the other re- 
quirement, upon which I agreed to refrain from attempting 
to kill you or refusing to continue our friendship. Hence I 
have no reason not to continue to be on friendly terms with 
you, and would under ordinary conditions continue as before. 

The only question, then, is with you. You demand me to 
perform an act, namely, state that I acted wrongly. This I 
refuse. Now it is up to you to inflict the penalty for this 
refusal—at your discretion, to break friendship, inflict physi- 
cal punishment, or anything else you like, or on the other hand 
to continue as before. 

The decision, therefore, must rest with you. ‘This is all of 
my opinion on the right and wrong of the matter. 

Now comes a practical question. I think that I would 
ordinarily be expected to, and in fact do expect to continue 
my attitude toward you, as before, until I learn either by 
direct words or by conduct on your part which way your de- 
cision has been formed. This I shall do. 

Now a word of advice. I do not wish to influence your 
decision either way, but I do want to warn you that in case 
you deem it advisable to discontinue our friendship, that in 
both our interests extreme care must be had. The motif of 
“A falling out of ””? would be sure to be popular, which 
is patently undesirable and forms an irksome but unavoidable 
bond between us. 

Therefore, it is, in my humble opinion, expedient, though 
our breech need be no less real in fact, yet to observe the con- 
ventionalities, such as salutation on the street and a general 
appearance of at least not unfriendly relations on all occasions 
when we may be thrown together in public. 

Now, Dick, I am going to make a request to which I have 
perhaps no right, and yet which I dare to make also for 
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“Auld Lang Syne.” Will you, if not too inconvenient, let 
me know your answer (before I leave tomorrow) on the last 
count? This, to which I have no right, would greatly help 
my peace of mind in the next few days when it is most nec- 
essary to me. You can if you will merely call up my home 
before 12 noon and leave a message saying, “Dick says yes,” 
if you wish our relations to continue as before, and “Dick 
says no,” if not. 

It is unnecessary to add that your decision will of course 
have no effect on my keeping to myself our confidences of 
the past, and that I regret the whole affair more than I can 
say. 

Hoping not to have caused you too much trouble in reading 
this, I am (for the present), as ever 

: “BABE.” 

Now, I undertake to say that under any interpretation. of 
this case, taking into account all the things your Honor 
knows, that have not been made public, or leaving them out, 
nobody can interpret that letter excepting on the theory of 
a diseased mind, and with it goes this strange document which 
was referred to in the letter. 

“T, Nathan F. Leopold, Jr., being under no duress or com- 
pulsion, do hereby affirm and declare that on this, the 9th 
day of October, 1923, I for reasons of my own locked the 
door of the room in which I was with one Richard A. Loeb, 
with the intent of blocking his only feasible mode of egress, 
and that I further indicated my intention of applying physical 
force upon the person of the said Richard A. Loeb if nec- 
essary to carry out my design, to-wit, to block his only 
feasible mode of egress.” 

There is nothing in this case, whether heard alone by the 
court or heard in public that can explain these documents, on 
the theory that the defendants were normal human beings. 

I want to call your attention then to an extract from an- 
other letter by Babe, if I may be permitted to call him Babe, 
until you hang him. 

On October 10th, this is written by Leopold on the 20th 
Century train, the day after the other letter was written, and 
in it he says: 
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“* * * now, that is all that is in point to our contro- 
versy.” But I am going to add a little more in an effort to 
explain my system of the Nietzschian philosophy with regard 
to you. 

“Tt may not have occurred to you why a mere mistake in 
judgment on your part should be treated as a crime when on 
the part of another it should not be so considered. Here are 
the reasons. In formulating a superman he is, on account of 
certain superior qualities inherent in him, exempted from the 
ordinary laws which govern ordinary men. He is not liable 
for anything he may do, whereas others would be, except for 
the one crime that it is possible for him to commit—to make 
a mistake. 

“Now obviously any code which conferred upon an in- 
dividual or upon a group extraordinary privileges without 
also putting on him extraordinary responsibility, would be 
unfair and bad. ‘Therefore, the superman is held to have 
committed a crime every time he errs in judgment—a mistake 
excusable in others. But you may say that you have pre- 
viously made mistakes which I did not treat as crimes. This 
is true. To cite an example, the other night you expressed the 
opinion, and insisted, that Marcus Aurelius Antonius was 
practically the founder of Stoicism. In so doing you com- 
mitted a crime. But it was a slight crime, and I chose to for- 
give it. I have, and had before that, forgiven the crime 
which you committed in committing the error in judgment 
which caused the whole train of events. I did not and do 
not wish to charge you with crime, but I feel justified in using 
any of the consequences of your crime for which you are 
held responsible, to my advantage. This and only this I did, 
so you see how careful you must be.” 

Is that the letter of a normal eighteen-year-old boy, or is it 
the letter of a diseased brain? : 

Is that the letter of boys acting as boys should, and think- 
ing as boys should, or is it the letter of one whose philosophy 
has taken possession of him, who understands that what the 
world calls a crime is something that the superman may do— 
who believes that the only crime the superman can commit is 
to make a mistake? He believed it. He was immature. It 
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possessed him. It was manifest in the strange compact that 
the court already knows about between these two boys, by 
which each was to yield something and each was to give some- 
thing. Out of that compact and out of these diseased minds 
grew this terrible crime. 

Tell me, was this compact the act of normal boys, of boys 
who think and feel as boys should—boys who have the thoughts 
and emotions and physical life that boys should have? ‘There 
is nothing in all of it that corresponds with normal life. 
There is a weird, strange, unnatural disease in all of it which 
is responsible for this deed. 

I submit the facts do not rest on the evidence of these boys 
alone. It is proven by the writings ; it is proven by every 
act. It is proven by their companions, and there can be no 
question about it. 

We brought into this courtroom a number of their boy 
friends, whom they had known day by day, who had associated 
with them in the club house, were their constant companions, 
and they tell the same stories. They tell the story that neither 
of these two boys was responsible for his conduct. 

Maremont, whom the State first called, one of the oldest 
of the boys, said that Leopold had never had any judgment 
of any sort. They talked about the superman. Leopold ar- 
gued his philosophy. It was a religion with him. -But as 
to judgment of things in life he had none. He was developed 
intellectually, wanting emotionally, developed in those things 
which a boy does not need and should not have at his age, but 
absolutely void of the healthy feelings, of the healthy instincts 
of practical life that are necessary to the child. 

We called not less than ten or twelve of their companions 
‘and all of them testified the same: Dickie Loeb was not al- 
lowed by his companions the privileges of his class because 
of his childishness and his lack of judgment. . Nobody denies 
it, and yet the State’s Attorney makes a play here on account 
of this girl whose testimony was so important, Miss Nathan. 
What did the State’s Attorney do in this matter? Before we 
ever got to these defendants these witnesses were called in by 
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subpcenas of the Grand Jury, and then taken into the office of 
the State’s Attorney; they were young boys and girls, taken 
just when this story broke. Without any friends, without 
any counsel, they were questioned in the State’s Attorney’s 
office, and they were asked to say whether they had seen any- 
thing strange or insane about these boys. Several of them 
said no. Not one of them had any warning, not one of them 
had any chance to think, not one of them knew what it meant, 
not one of them had a chance to recall the lives of both and 
they were in the presence of lawyers and policemen and off- 
cers, and still they seek to bind these young people by those 
statements. é 

Miss Nathan is quoted as saying that she never noticed 
any mental disease in them, and yet she said the lawyers re- 
fused to put down all she said and directed the reporter not 
to take all she said; that she came in there from a sick bed 
without any notice; she had no time to think about it; and 
then she told this court of her association with Dickie Loeb, 
and the strange, weird, childish things he did. 

One other witness, a young man, and only one other, was 
called in and examined by the State’s attorney on the day that 
this confession was made; and we placed him on the stand 
and he practically tells the same story; that he was called 
to the State’s Attorney’s office; he had no chance to think 
about it; he had no chance to consider the conduct of these 
boys; he was called in immediately and the questions were 
put to him; and when he was called by us and had an oppor- 
tunity to consider it and know what it meant he related to this 
court what has been related by every other witness in this case. 

As to the standing of these boys amongst their fellows—that 
they were irresponsible, that they had no judgment, that they 
were childish, that their acts were strange, that their beliefs 
were impossible for boys—is beyond question in this case. 

And what did they do on the other side? 

It was given out that they had a vast army of witnesses. 
They called three. A professor who talked with Leopold only 
upon his law studies, and two others who admitted all that 
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we said, on cross examination, and the rest were dismissed. 
So it leaves all of this beyond dispute and admitted in this 
case. 

Now both sides have called alienists and I will refer to that 
for a few moments. I shall only take a little time with the 
alienists. 

The facts here are plain; when these boys had made the 
confession on Sunday afternoon before their counsel or their 
friends had any chance to see them, Mr. Crowe sent out for 
four men. He sent out for Dr. Patrick, who is an alienist; 
Dr. Church, who is an alienist; Dr. Krohn, who is a wit- 
ness, a testifier; and Dr. Singer, who is pretty good—I would 
not criticise him but I would not class him with Patrick and 
with Church. 

I have said to your Honor that in my opinion he sent for 
the two ablest men in Chicago as far as the public knows them, 
Dr. Church and Dr. Patrick. I have said to your Honor that 
if Judge Crowe had not got to them first I would have tried 
to get them. I not only say I would have triec, but I say I 
would have succeeded. You heard Dr. Church’s testimony. 
Dr. Church is an honest man though an alienist. Under 
cross examination he admitted every position which I took. 
He admitted the failure of emotional life in these boys; he 
admitted its importance; he admitted the importance of be- 
liefs strongly held in human conduct; he said himself that 
if he could get at all the facts he would understand what was 
back of this strange murder. Every single position that we 
have claimed in this case Dr. Church admitted. 

Dr. Singer did the same. The only difference between them 
was this, it took but one question to get Dr. Church to ad- 
mit it, and it took ten to a dozen to get Dr. Singer. He ob- 
jected and hedged and ran and quibbled.. There could be 
no mistake about it, and your Honor heard it in this court 
room. 

He sought every way he could to avoid the truth, and when 
it came to the point that he could not dodge any longer, he 
admitted every proposition just exactly the same as Dr. Church 
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admitted them: The value of emotional life; its effect on 
conduct; that it was the ruling thing in conduct, as every 
person knows who is familiar with psychology and who is 
familiar with the human system. 

Could there be any doubt, your Honor, but what both bthieve 
witnesses, Church and Singer, or any doubt but what Pat- 
rick would have testified for us? Now what did they do in 
their examination? What kind of a chance did these alien- 
ists have? It is perfectly obvious that they had none. Church, 
Patrick, Krohn went into a room with these two boys who 
had been in the possession of the State’s Attorney’s office 
for sixty hours; they were surrounded by policemen, were 
surrounded by guards and detectives and State’s Attorneys; 
twelve or fifteen of them, and here they told their story. 
Of course this audience had a friendly attitude toward them. 
I know my friend Judge Crowe had a friendly attitude because 
I saw divers, various and sundry pictures of Prosecutor Crowe 
taken with these boys. 

When I first saw them I believed it showed friendship for 
the boys, but now I am inclined to think that he had them 
taken just as a lawyer who goes up in the country fishing has 
his picture taken with his catch. 

The boys had been led: doubtless to believe that these people 
were friends. ‘They were taken there, in the presence of all 
this crowd. What was done? The boys told their story, and 
that was all. 

Of course, Krohn remembered a lot that did not take place 
—and we would expect that of him; and he forgot much that 
did take place—and we would expect that of him, too. So 
far as the honest witnesses were concerned, they said that 
not a word was spoken excepting a little conversation upon 
birds and the relation of the story that they had already given 
to the State’s Attorney; and from that, and nothing else, 
both Patrick and Church said they showed no reaction as 
ordinary persons should show it, and intimated clearly that 
the commission of the crime itself would put them on inquiry 
as to whether these boys were mentally right; both admitted 
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that the conditions surrounding them made the right kind 
of examination impossible; both admitted that they needed 
a better chance to form a reliable opinion. 

The most they said was that at this time they saw no evi- 
dence of insanity. 

Now, your Honor, no experts, and no alienists with any 
chance to examine, have testified that these boys were normal. 

Singer did a thing more marvelous still. He never saw 
these boys until he came into this court, excepting when they 
were brought down in violation of their constitutional rights 
to the office of Judge Crowe, after they had been turned over 
to the jailer, and there various questions were asked them, 
and to all of these the boys replied that they respectfully re- 
fused to answer on advice of counsel. And yet that was 
enough for Singer. 

Your Honor, if these boys had gone to the office of any 
one of these eminent gentlemen, had been taken by their par- 
ents or gone by themselves, and the doctors had seriously tried 
to find out whether there was anything wrong about their 
minds, how would they have done it? They would have taken 
them patiently and carefully. They would have sought to get 
their confidence. They would have listened to their story. 
They would have listened to it in the attitude of a father lis- 
tening to his child. You know it. Every doctor knows it. 
In no other way could they find out their mental condition. 
And the men who are honest with this question have admit- 
ted it. 

And yet Dr. Krohn will testify that they had the best chance 
in the world, when his own associates, sitting where they were, 
said that they did not. 

Your Honor, nobody’s life or liberty or property should be 
taken from him upon an examination like that. It was not an 
examination. It was simply an effort to get witnesses, regard- 
less of facts, who might at some time come into court and give 
their testimony, to take these boys’ lives. 

Now, I imagine that in closing this case Judge Crowe will say 
that our witnesses mainly came from the East, ‘That is true. 
And he is responsible for it. I am not blaming him, but he is 
responsible for it. There are other alienists in Chicago, and 
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the evidence shows that we had the boys examined by numer- 
ous ones in Chicago. We wanted to get the best. Did we get 
them ? 

Your Honor knows that the place where a man lives does 
not affect his truthfulness or his ability. We brought the man 
who stands probably above all of them, and who certainly is 
far superior to anybody called upon the other side. First of 
all, we called Dr; William A. White. And who is he? For 
many years he has been superintendent of the Government 
Hospital for the insane in Washington; a man who has writ- 
ten more books, delivered more lectures and had more honors 
and knows this subject better than all of their alienists put to- 
gether; a man who plainly came here not for money, and who 
receives for his testimony the same per diem as is paid by the 
other side; a man who knows his subject, and whose ability 
and truthfulness must have impressed this court. 

It will not do, your Honor, to say that because Dr. White is 
not a resident of Chicago that he lies. No man stands higher 
in the United States, no man is better known than Dr. White, 
his learning and intelligence was obvious from his evidence in 
this case. 

Whom else did we get? Do I need to say anything about Dr. 
Healy? Is there any question about his integrity? A man 
who seldom goes into court except upon the order of the court. 

Your Honor was connected with the Municipal Court. You 
know that Dr. Healy was the first man who operated with the 
courts in the City of Chicago to give aid to the unfortunate 
youths whose minds were afflicted and who were the victims of 
the law. 

No man stands higher in Chicago than Dr. Healy. No man 
has done as much work in the study of adolescence. No man 
has either read or written or thought or worked as much with 
the young. No man knows the adolescent boy as well as Dr. 
Healy. 

Dr. Healy began his research and his practice in the City of 
Chicago, and was the first psychiatrist of the boys’ court. He 
was then made a director of the Baker Foundation of Boston 
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and is now carrying on his work in connection with the courts 
of Boston. 

His books are known wherever men study boys. His repu- 
tation is known all over the United States and in Europe. 
Compare him and his reputation with Dr. Krohn. Compare it 
with any other witness that the state called in this case. 

Dr. Glueck, who was for years the alienist at Sing Sing, and 
connected with the penal institutions in the State of New 
York; a man of eminent attainments and ripe scholarship. 
No one is his superior. 

And Dr. Hulbert, a young man who spent nineteen days in 
the examination of these boys, together with Dr. Bowen, an 
eminent doctor in his line from Boston. These two physicians 
spent all this time getting every detail of these boys’ lives, and 
structures; each one of these alienists took all the time he 
needed for a thorough examination, without the presence of 
lawyers, detectives and policemen. Each one of these psychi- 
atrists tells this court the story, the sad, pitiful story, of the 
unfortunate minds of these two young lads. 

I submit, your honor, that there can be no question about 
the relative value of these two sets of alienists; there can be 
no question of their means of understanding; there can be no 
question but that White, Glueck, Hulbert and Healy knew 
what they were talking about, for they had every chance to 
find out. They are either lying to this court, or their opinion 
is good. 

On the other hand, not one single man called by the State 
had any chance to know. He was called in to see these boys, 
the same as the state would call a hangman: “Here are the 
boys; officer, do your duty.” And that is all there was of it. 

Now, your Honor, I shall pass that subject. I think all of 
the facts of this extraordinary case, all of the testimony of the 
alienists, all that your Honor has seen and heard, all their 
friends and acquaintances who have come here to enlighten 
this court—I think all of it shows that this terrible act was the 
act of immature and diseased brains, the act of children. 

Nobody can explain it in any other way. 

No one can imagine it in any other way. 

It is not possible that it could have happened in any other 
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way. And, I submit, your Honor, that by every law of hu- 
manity, by every law of justice, by every feeling of righteous- 
ness, by every instinct of pity, mercy and charity, your Honor 
should say that because of the condition of these boys’ minds, 
it would be monstrous to visit upon them the vengeance that is 
asked by the State. 

I want to discuss now another thing which this court must 
consider and which to my mind is absolutely conclusive in this 
case. That is, the age of these boys. 

I shall discuss it more in detail than I have discussed it be- 
fore, and I submit, your Honor, that it is not possible for any 
court to hang these two boys if he pays any attention whatever 
to the modern attitude toward the young, if he pays any at- 
tention whatever to the precedents in this county, if he pays 
any attention to the humane instincts which move ordinary 
meno, 

I have a list of executions in Cook County beginning in 1840, 
which I presume covers the first one, because I asked to have 
it go to the beginning. Ninety poor unfortunate men have giv- 
en up their lives to stop murder in Chicago. Ninety men have 
been hanged by the neck until dead, because of the ancient 
superstition that in some way hanging one man keeps another 
from committing a crime. The ancient superstition, I say, be- 
cause I defy the state to point to a criminologist, a scientist, 
a student, who has ever said it. Still we go on, as if human 
conduct was not influenced and controlled by natural laws the 
same as all the rest of the Universe is the subject of law. We 
treat crime as if it had no cause. We go on saying, “Hang the 
unfortunates, and it will end.’ Was there ever a murder with- 
out a cause? Was there ever a crime without a cause? And 
yet all punishment proceeds upon the theory that there is no 
cause; and the only way to treat crime is to intimidate every 
one into goodness and obedience to law. We lawyers are a 
long way behind. , 

Crime has its cause. Perhaps all crimes do not have the 
same cause, but they all have some cause. And people today 
are seeking to find out the cause. We lawyers never try to 
find out. Scientists are studying it; criminologists are inves- 
tigating it; but we lawyers go on and on and on, punishing 
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and hanging and thinking that by general terror we can stamp 
out crime. 

It never occurs to the aay that crime has a cause as cer- 
tainly as disease, and that the way to rationally treat any ab- 
normal condition is to remove the cause. 

If a doctor were called on to treat typhoid fever he would 
probably try to find out what kind of milk or water the patient 
drank, and perhaps clean out the well so that no one else could 
get typhoid from the same source. But, if a lawyer was called 
on to treat a typhoid patient, he would give him thirty days in 
jail, and then he would think that nobody else would ever dare 
to take it. If the patient got well in fifteen days, he would be 
kept until his time was up; if the disease was worse at the end 
of thirty days, the patient would be released because his time 
was out. 

As a rule, lawyers are not scientists. They have learned the 
doctrine of hate and fear, and they think that there is only one 
way to make men good, and that is to put them in such terror 
that they do not‘dare to be bad. They act unmindful of his- 
tory, and science, and all the experience of the past. 

Still, we are making some progress. Courts give attention 
to some things that they did not give attention to before. 

Once in England they hanged children seven years of age; 
not necessarily hanged them, because hanging was never meant 
for punishment; it was meant for an exhibition. If somebody 
committed crime, he would be hanged by the head or the 
heels, it didn’t matter much which, at the four cross roads, so 
that everybody could look at him until his bones were bare, 
and so that people would be good because they had seen the 
gruesome result of crime and hate. 

Hanging was not necessarily meant for punishment. ‘The 
culprit might be killed in any other way, and then hanged— 
yes. Hanging was an exhibition, They were hanged on the 
highest hill, and hanged at the cross-ways, and hanged in pub- 
lic places, so that all men could see. If there is any virtue in 
hanging, that was the logical way, because you cannot awe 
men into goodness unless they know about the hanging. We 
have not grown better than the ancients. We have grown 
more squeamish; we do not like to look at it; that is all. 
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They hanged them at seven years; they hanged them again 
at eleven and fourteen. 

We have raised the age of hanging. We have raised it by 
the humanity of courts, by the understanding of courts, by the 
progress in science which at last is reaching the law; and in 
ninety men hanged in Illinois from its beginning, not one single 
person under twenty-three was ever hanged upon a plea of 
guilty—not one. If your Honor should do this, you would vio- 
. late every precedent that has been set in Illinois for almost a 
century. There can be no excuse for it, and no justification for 
it, because this is the policy of the law which is rooted in the 
feelings of humanity, which are deep in every human being 
that thinks and feels. There have been two or three cases 
where juries have convicted boys younger than this, and where 
courts on convictions have refused to set aside the sentence be- 
cause a jury had found it. 

First, I want to call your attention, your Honor, to the cases 
on pleas of guilty in the State of Illinois. Back of the year 
1896 the record does not show ages. After that, which is the 
large part, probably sixty out of ninety—all show the age. 
Not the age at which they are hanged, as my friend Marshall 
thought, but the age at the time of the verdict or sentence as is 
found today. 

In all the history of Illinois—I am not absolutely certain of 
it back of 1896, but there are so many of them that I know 
about from the books and otherwise, that I feel I am safe in 
saying there is no exception to the rule—but since 1896 every- 
one is recorded. ‘The first hanging in Illinois—on a plea of 
guilty, was May 15, 1896, when a young colored man, 24 years 
old, was sentenced to death by Judge Baker. 

Judge Baker I knew very well; a man of ability, a fine fel- 
low, but a man of moods. I do not know whether the court 
remembers him; but that was the first hanging on a plea of 
guilty to the credit of any man in Ilinois—I mean in Chicago. 
I have not obtained the statistics from the rest of the state, but 
I am satisfied they are the same, and that boy, was colored, and 
twenty-four, either one of which should have saved him from 
death, but the color probably had something to do with com- 
passing his destruction. 
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The next was Julius Mannow. Now, he really was not 
hanged on a plea of guilty; though the records so show. I will 
state to your Honor just what the facts are. Joseph Windreth 
and Julius Mannow were tried together in 1896 on a charge 
of murder with robbery. When the trial was nearly finished, 
Julius Mannow withdrew his plea of guilty. He was defended 
by Elliott, whom I remember very well, and. probably your 
Honor does. And under what he supposed was an agreement 
with the court he plead this man guilty, after the case was | 
nearly finished. | 

Now, I am not here to discuss whether there was an agree- 
ment or not. Judge Horton who tried this case did not sen- 
tence him, but he waited for the jury’s verdict on Windreth, 
and they found him guilty and sentenced him to death, and 
Judge Horton followed that sentence. Had this case come in- 
to that court on a plea of guilty, it probably would have been 
different; perhaps not; but it really was not a question of a 
plea of guilty; and he was twenty-eight or thirty years old. 

I might say in passing as to Judge Horton—he is dead. I 
knew him very well. In some ways I liked him. I tried a 
case for him after he had left the bench. But I will say this: 
he was never noted in Chicago for his kindness and his mer- 
cy, and anybody who remembers knows that I am stating the 
truth. 

The next man who was hanged on a plea of guilty was Dan- 
iel McCarthy, twenty-nine years old, in 1897, by Judge Stein. 
Well, he is dead. I am very careful about being kind to the 
dead, so I will say that he never knew what mercy was, at 
least while he lived. Whether he does now, I cannot say. Still 
he was a good lawyer. That was in 1897. 

It was twenty-two years, your Honor, before anybody else 
was hanged in Cook County on a plea of guilty, old or young, 
twenty-two years before a judge had either the old or young 
walk into his court and throw himself on the mercy of the 
court and get the rope for it; and a great many men have been 
tried for murder, and a great many men have been executed, 
and a great many men have plead guilty and have been sen- 
tenced, either to a term of years or life imprisonment, over 
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three hundred in that twenty-two years, and no man, old or 
young, was executed. 

But twenty-two years later, in 1919, Thomas Fitzgerald, a 
man about forty years old, was sentenced for killing a little 
girl, plead guilty before my friend Judge Crowe, and he was 
put to death. And that is all. In the history of Cook County 
that is all that have been put to death on a plea of guilty. 
That is all. 

Your Honor, what excuse could you possibly have for put- 
ting these boys to death? You would have to turn your back 
on every precedent of the past. You would have to turn your 
back on the progress of the world. You would have to ignore 
all human sentiment and feeling, of which I know the court 
has his full share. You would have to do all this if you would 
hang boys of eighteen and nineteen years of age who have 
come into this court and thrown themselves upon your mercy. 

I might do it, but I would want good reason for it, which 
does not exist and cannot exist in this case, unless publicity, 
worked-up feeling, and mad hate, is a reason, and I know it is 
not. 

Since that time one other man has been sentenced to death 
on a plea of guilty. That was James H. Smith, twenty-eight 
years old, sentenced by Judge Kavanagh. But we were spared 
his hanging. That was in January, 1923. I could tell you why 
it was, and I will tell you later. It is due to the cruelty that 
has paralyzed the hearts of men growing out of the war. We 
are accustomed to blood, your Honor. It used to look mussy, 
and make us feel squeamish. But we have not only seen it 
shed in buckets full, we have seen it shed in rivers, lakes and 
oceans, and we have delighted in it; we have preached it, we 
‘ have worked for it, we have advised it, we have taught it to 
the young, encouraged the old, until the world has been 
drenched in blood, and it has left its stains upon every human 
heart and upon every human mind, and has almost stifled the 
feelings of pity and charity that have their natural home in the 
human breast. 

I do not believe that Judge Kavanagh would ever have done 
this except for the great war which has left its mark on all of 
us, one of the terrible by-products of those wretched years. 
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This man was reprieved, but James Smith was twenty-eight 
years old; he was old enough to vote, he was old enough to 
make contracts, he needed no guardian, he was old enough to 
do all the things that an older man can do. He was not a 
boy; a boy that is the special ward of the state, and the spe- 
cial ward of the court, and who cannot act except in special 
ways because he is not mature. He was twenty-eight and he 
is not dead and will not die. His life was saved, and you may 
go over every hanging, and if your Honor shall decorate the 
gallows with these two boys; your Honor will be the first in 
Chicago who has ever done such a deed. And, I know you 
will not. ; 

Your Honor, I must hasten along, for I will close tonight. 
I know I should have closed before. Still there seems so much — 
that I would like to say. I will spend a few more minutes on 
this record of hangings, There was one boy nineteen years 
old, Thomas Schultz, who was convicted by a jury and execut- 
ed. There was one boy who has been referred to here, eight- 
een, Nicholas Viani, who was convicted by a jury and execut- 
ed. No one else under twenty-one, your honor, has been con- 
victed by a jury and sentenced to death. Now, let me speak 
a word about these. 

Schultz was convicted in 1912. Viani was convicted in 
1920. Of course, I believe it should not have happened, but 
your Honor knows the difference between a plea of guilty and 
a verdict. It is easy enough for a jury to divide the responsi- 
bility by twelve. They have not the age and the experience 
and the charity which comes from age and experience. It is 
easy for some State’s Attorneys to influence some juries. I 
don’t know who defended the poor boy, but I guarantee that 
it was not the best lawyers at the bar,—but doubtless a good ° 
lawyer prosecuted him, and when he was convicted the court 
said that he had rested his fate with the jury, and he would 
not disturb the verdict. 

I do not know whether your Honor, humane and consider- 
ate as I believe you to be, would have disturbed a jury’s ver- 
dict in this case, but I know that no judge in Cook county ever 
himself upon a plea of guilty passed judgment of death in a 
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case below the age of twenty-three, and only one at the age of 
twenty-three was ever hanged on a plea of guilty. 

Viani I have looked up, and I don’t care who did it or how 
it was done, it was a shame and a disgrace that an eighteen 
year old boy should be hanged, in 1920, or a nineteen year old 
boy should be: hanged, in 1920, and I am assuming it is all 
right to hang“somebody, which it is not. I have looked up the 
Viani case because my friend Marshall read a part where it 
said that Viani pleaded guilty. He did not say it positively, be- 
cause he is honest, and he knew there might be a reason. Vi- 
ani was tried and convicted—I don’t remember the name of 
the judge,—in 1920. 

There were various things working against him. It was 
in 1920, after the war. Most anything might have happened 
after the war, which I will speak of later, and not much later, 
for I am to close tonight. He was convicted in 1920. There 
was a band of Italian desperadoes, so-called. I don’t know. 
Sam Cardinelli was the leader, a man forty years of age. But - 
their records were very bad. 

This boy should have been singled out from the rest. If I 
had been defending him, and he had not been, I never would 
have come into court again. But he was not. He was tried 
with the rest. I have looked up the records, and I find that 
he was in the position of most of these unfortunates; he did 
not have a lawyer. 

Your Honor, the question of whether a man is convicted or 
acquitted does not always depend on the evidence or entirely 
on the judge or entirely on the jury. The lawyer has some- 
thing to do with it.. And the State always has—always has at 
least moderately good lawyers. And the defendants have, if 
they can get the money; and if they cannot, they have nobody. 
Viani, who was on trial with others for his life, had a lawyer 
appointed by the court. Ed Raber, if I am rightly informed, 
prosecuted. He had a fine chance, this poor Italian boy, tried 
with three or four others. And prosecuted by one of the most 
relentless prosecutors Chicago has ever known. This boy was 
defended by somebody whose name I never heard, who was 
appointed by the court. 
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Your Honor, if in this court a boy of eighteen and a boy of 
nineteen should be hanged.on a plea of guilty, in violation of 
every precedent of the past, in violation of the policy of the 
law to take care of the young, in violation of all the progress 
that has been made and of the humanity that has been shown 
in the care of the young; in violation of the law that places 
boys in reformatories instead of prisons,—if your Honor in 
violation of all that and in the face of all the past should stand 
here in Chicago alone to hang a boy on a plea of guilty, then 
we are turning our faces backward toward the barbarism 
which once possessed the world. If your Honor can hang a 
boy eighteen, some other judge can hang him at seventeen, or 
sixteen, or fourteen. Some day, if there is any such thing as 
progress in the world, if there is any spirit of humanity that 
is working in the hearts of men, some day men would look 
back upon this as a barbarous age which deliberately set itself 
in the way of progress, humanity and sympathy, and commit- 
ted an unforgiveable act. 

Yet your Honor has been asked to hang, and I must refer 
here for a minute to something which I dislike to discuss. I 
hesitated whether to pass it by unnoticed or to speak of it, but 
feel that I must say something about it, and that was the tes- 
timony of Gortland, the policeman. He came into this court, 
the only witness who said that young Leopold told him that 
he might get into the hands of a friendly judge and succeed. 
Your Honor, that is a blow below the belt. There isn’t a word 
of truth in his statement, as I can easily prove to your Honor. 
It was carved out of the air, to awe and influence the court, 
and place him in a position where if he saved life someone 
might be malicious enough to say that he was a friendly judge, 
and, if he took it, the fear might invade the community that 
he did not dare to be merciful. 

I am sure that your Honor knows there is only one way to 
do in this case, and I know you will do it. You will take this 
case, with your judgment and your conscience, and settle it 
as you think it should be settled. I may approve or I may dis~ 
approve, or Robert Crowe may approve or disapprove, or the 
public may approye or disapprove, but you must satisfy your- 
self and you will. 


CLARENCE S. DARROW 1083 


Now, let me take Gortland’s testimony for a minute; and I 
am not going over the record. It is all here. He swore that 
on the night after the arrest of these two boys, Nathan Leo- 
pold told him, in discussing the case, that a friendly judge 
might save him. He is the first man who testified for the State 
that any of us cross examined, if you remember. They called 
witness after witness to prove something that did not need to 
be proved under a plea of guilty. Then this came, which to 
me was a poisoned piece of poy with a purpose, and I 
cross examined him: 

“Did you make any record?” 

pectin ead: 

“Where is it?” 

“T think I have it.” 

“Let me see it.” 

ese. 

There was not a word or a syllable upon that paper. 

“Did you make any other?” 

a Cora 

“When did you make it?” 

“Within two or three days of the occurrence.’ 

“Let me see that.” 

He said he would bring it back later. 

“Did you make another?” 

mL es, 

“What was it?” 

“A complete report to the chief of police.” 

“Toric isn there. 

“Te think 50-5 

“Will you bring that?” 

OS aya 

He brought them both into this court. They contained, all 
these reports, a complete or almost a complete copy of every- 
thing that happened, but not one word on this subject. He 
deliberately said that he made that record within a few days 
of the time it occurred, and that he told the office about it with- 
in a few days of the time it occurred. And then what did he 
say? ‘Then he came back in answer to my cross-examination, 
and said that he never told Judge Crowe about it until the 
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night before Judge Crowe made his opening statement in this 
case. Six weeks after he heard it, long after the time he said 
that he made a record of it, and there was not a single word 
or syllable about this matter in any report he made. 

I am sorry to discuss it; I am sorry to embarrass this court, 
but what can I do? I want your Honor to know that if in 
your judgment you think these boys should hang, we will know 
it is your judgment. It is hard enough for a court to sit 
where you sit, with the eyes of the world upon you, in the 
fierce heat of public opinion, for and against. It is hard 
enough, without any lawyer making it harder. I assure you 
it is with deep regret that I even mention the evidence, and I 
will say no more about it, excepting that this statement was a 
deliberate lie, made out of whole cloth, and his own evidence 
shows it. ; ~~. 

Now, your Honor, I have spoken about the war. I believed 
in it. I don’t know whether I was crazy or not. Sometimes I 
think perhaps I was. I approved of it; I joined in the gen- 
eral cry of madness and despair. I urged men to fight. I was 
safe because I was too old to go. I was like the rest. What 
did they: do? Right or wrong, justifiable or unjustifiable— 
which I need not discuss to-day—it changed the world. For 
four long years the civilized world was engaged in killing men. 
Christian against Christian, barbarians uniting with Christians 
to kill Christians; anything to kill. It was taught in every 
school, aye in the Sunday schools. The little children played 
at war. The toddling children on the street. Do you suppose 
this world has ever been the same since then? How long, 
your Honor, will it take for the world to get back the humane 
emotions that were daily growing before the war? How long 
will it take the calloused hearts of men before the scars of 
hatred and cruelty shall be removed? 

We read of killing one hundred thousand men in a day. 
We read about it and we rejoiced in it—if it was the other fel- 
lows who were killed. We were fed on flesh and drank blood. 
Even down to the prattling babe. I need not tell your honor 
this, because you know ; I need not tell you how many upright, 
honorable young boys have come into this court charged with 
murder, some saved and some sent to their death, boys who 
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fought in this war and learned to place a cheap value on hu- 
man life. You know it and I know it. These boys were 
brought up in it. The tales of death were in their homes, 
their playgrounds, their schools; they were in the newspapers 
that they read; it was a part of the common frenzy—what was 
a life? It was nothing. It was the least sacred thing in ex- 
istence and these boys were trained to this cruelty. 

It will take fifty years to wipe it out of the human heart, if 
ever. I know this, that after the Civil War in 1865, crimés 
of this sort increased, marvelously. No one needs to tell me 
that crime has no cause. It has as definite a cause as any oth- 
er disease, and I know that out of the hatred and bitterness 
of the Civil War crime increased as America had never known 
it before. JI know that growing out of the Napoleonic wars 
there was an era of crime such as Europe had never seen be- 
fore. I know that Europe is going through the same experi- 
ence today; I know it has followed every war; and I know 
it has influenced these boys so that life was not the same to 
them as it would have been if the world had not been made red 
with blood. I protest against the crimes and mistakes of so- 
ciety being visited upon them. All of us have our share in it. 
I have mine. I cannot tell and I shall never know how many 
words of mine might have given birth to cruelty in place of 
love and kindness and charity. 

Your Honor knows that in this very court crimes of vio- 
lence have increased growing out of the war. Not necessarily 
by those who fought but by those that learned that blood was 
cheap, and human life was cheap, and if the State could take 
it lightly why not the boy? There are causes for this terrible 
crime. ‘There are causes, as I have said, for everything that 
happens in the world. War is a part of it; education is a 
part of it; birth is a part of it; money is a part of it,—all 
these conspired to compass the destruction of these two poor 
boys. 

Has the court any right to consider anything but these two 
boys? The State says that your Honor has a right to con- 
sider the welfare of the community, as you have. If the wel- 
fare of the community would be benefited by taking these 
lives, well and good, I think it would work evil that no one 
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could measure. Has your Honor a right to consider the fami- 
lies of these two defendants? I have been sorry, and I am 
sorry for the bereavement of Mr. and Mrs. Franks, for those 
broken ties that cannot be healed. All I can hope and. wish is 
that some good may come from it all. But as compared with 
the families of Leopold and Loeb, the Franks are to be en- 
vied,—and everyone knows it. 

I do not know how much salvage there is in these two boys. 
I hate to say it in their presence, but what is there to look 
forward to? I do not know but what your Honor would be 
merciful if you tied a rope around their necks and let them 
die; merciful to them, but not merciful to civilization, and not 
merciful to those who would be left behind. ‘To spend the 
balance of their days in prison is mighty little to look forward 
to, if anything. Is it anything? They may have the hope that 
as the years roll around they might be released. I do not 
know. I do not know. I will be honest with this court as I 
have tried to be from the beginning. I know that these boys 
are not fit to be at large. I believe they will not be until they 
pass through the next stage of life, at forty-five or fifty. 
Whether they will be then, I cannot tell. I am sure of this; 
that I will not be here to help them. So far as I am concerned, 
it is over. 

I would not tell this court that I do not hope that some 
time, when life and age has changed their bodies, as it does, 
and has changed their emotions, as. it does,—that they may 
once more return to life. I would be the last person on earth 
to close the door of hope to any human being that lives, and 
least of all to my clients. But what have they to look forward 
to? Nothing. And I think here of the stanzas of Housman: 


“Now hollow fires burn out to black, 
And lights are fluttering low: 

Square your shoulders, lift your pack 
And leave your friends and go. 

O never fear, lads, naught’s to dread, 
Look not left nor right: 

In all the endless road you tread 
There’s nothing but the night.” 
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I care not, your Honor, whether the march begins at the 
gallows or when the gates of Joliet close upon them, there is 
nothing but the night, and that is little for any human being to 
expect. 

But there are others to be considered. Here are these two 
families, who have led honest lives, who will bear the name 
that they bear, and future generations must carry it on. 

Here is Leopold’s father,—and this boy was the pride of 
his life. He watched him, he cared for him, he worked for 
him; the.boy was brilliant and accomplished, he educated him, 
and he thought that fame and position awaited him, as it 
should have awaited. It is a hard thing for a father to see 
his life’s hopes crumble into dust. | 

Should he be considered? Should his brothers be consid- 
ered? Will it do society any good or make your life safer, or 
any human being’s life safer, if it should be handed down 
from generation to generation, that this boy, their kin, died 
upon the scaffold? 

And Loeb’s, the same. Here is the faithful uncle and broth- 
er, who have watched here day by day, while Dickie’s father 
and his mother are too ill to stand this terrific strain, and shall 
be waiting for a message which means more to them than it 
can mean to you or me. Shall these be taken into account in 
this general bereavement? 

Have they any rights? Is there any reason, your Honor, 
why their proud names and all the future generations that 
bear them shall have this bar sinister written across them? 
How many boys and girls, how many unborn children will 
feel it? It is bad enough as it is, God knows. It is bad 
enough, however it is. But it’s not yet death on the scaffold. 
It’s not that. And I ask your Honor, in addition to all that 
I have said, to save two honorable families from a disgrace 
that never ends, and which could be of no avail to help any 
human being that lives. 

Now, I must say a word more and then I will leave this 
with you where I should have left it long ago. None of us 
are unmindful of the public; courts are not, and juries are 
not. We placed our fate in the hands of a trained court, 
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thinking that he would be more mindful and considerate than 
a jury. I cannot say how people feel. I have stood here for 
three months as one might stand at the ocean trying to sweep 
back the tide. I hope the seas are subsiding and the wind is 
falling, and I believe they are, but I wish to make no false pre- 
tense to this court. The easy thing and the popular thing to 
do is to hang my clients. I know it. Men and women who 
do not think will applaud. The cruel and the thoughtless: will 
approve. It will be easy today; but in Chicago, and reaching 
out over the length and breadth of the land, more and more 
fathers and mothers, the humane, the kind and the hopeful, 
who are gaining an understanding and asking questions not 
only about these poor boys, but about their own,—these will 
join in no acclaim at the death of my clients. These would 
ask that the shedding of blood be stopped, and that the normal 
feelings of man resume their sway. And as the days and the 
months and the years go on, they will ask it more and more. 
But, your Honor, what they shall ask may not count. I know 
the easy way. I know your Honor stands between the future 
and the past. I know the future is with me, and what I stand 
for here; not merely for the lives of these two unfortunate 
lads, but for all boys and all girls; for all of the young, and 
as far as possible, for all of the old. I am pleading for life, 
understanding, charity, kindness, and the infinite mercy that 
considers all. I am pleading that we overcome cruelty with 
kindness and hatred with love. I know the future is on my 
side. Your Honor stands between the past and the future. 
You may hang these boys; you may hang them by the neck 
until they are dead. But in doing it you will turn your face 
toward the past. In doing it you are making it harder for 
every other boy who in ignorance and darkness must grope his 
way through the mazes which only childhood knows. In do- 
ing it you will make it harder for unborn children. You may 
save them and make it easier for every child that some time 
may stand where these boys stand. You will make it easier 
for every human being with an aspiration and a vision and a 
hope and a fate. I am pleading for the future; I am plead- 
ing for a time when hatred and cruelty will not control the 
hearts of men. When we can learn by reason and judgment 
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and understanding and faith that all life is worth saving, and 
that mercy is the highest attribute of man. 

I feel that I should apologize for the length of time I have 
taken. This case may not be as important as I think it is, and 
I am sure I do not need to tell this court, or to tell my friends 
that I would fight just as hard for the poor as for the rich. 
If I should succeed in saving these boys’ lives and do nothing 
for the progress of the law, I should feel sad, indeed. If I 
can succeed, my greatest reward and my greatest hope will be 
that I have done something for the tens of thousands of other 
boys, for the countless unfortunates who must tread the same 
road in blind childhood that these poor boys have trod,—that 
I have done something to help human understanding, to tem- 
per justice with mercy, to overcome hate with love. 

I was reading last night of the aspiration of the old Persian 
poet, Omar Khayyam. It appealed to me as the highest that 
I can vision. I wish it was in my heart, and I wish it was in 
the hearts of all. 


“So I be written in the Book of Love, 
I do not care about that Book above. 
Erase my name or write it as you will, 
So I be written in the Book of Love.” 
Hicks’ Juzy Sp.—69 
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ROBERT E. CROWE 


Crostnc ARGUMENT FOR THE PROSECUTION IN THE LEOPOLD- 
Lors Murper Triay. CrrmrnaL Court or Cook 
County, Curcaco, ILtinors, AUGUST 
26, 27 AND 28, 1924 


BIOGRAPHICAL NOTES 


Robert Emmett Crowe was born in Peoria, Illinois, on January 22, 
1879. He was graduated from the Yale Law School in 1901, and be- 
gan the practice of law in Chicago. From 1908 to 1912, he was As- 
sistant State’s Attorney; in 1915, he became Assistant Corporation 
Counsel; and from 1916 to 1921, he was Judge of the Circuit Court of 
Cook County. He has been State’s Attorney of Cook County since 
1921. 


MR. CROWE’S CLOSING ARGUMENT 


Before entering into a discussion of the case at bar, I de- 
sire to express to your Honor our appreciation for the uni- 
form courtesy and patience with which you have treated me 
and the representatives of my office. 

Before going into a discussion of the merits of the case, 
there is a matter that I would like to refer to. The distin- 
guished gentleman whose profession it is to protect murder 
in Cook County, and concerning whose health: thieves inquire 
before they go out to commit crime, has seen fit to abuse the 
State Attorney’s office, and particularly my assistants, Mr. 
Marshall and Mr. Savage, for their conduct in this case. He 
has even objected to the State’s Attorney referring to two self- 
confessed murderers, who have pleaded guilty to two capital 
offenses, as criminals. And he says that Marshall has no 
heart or, if he has, that it must be a heart of stone. He says 
that Savage was probably selected on account of his name and 
not on account of his attainments; that they have dared to 
tell your Honor that this is a cold-blooded murder; have vio- 
lated all the finer sensibility of this distinguished attorney 
whose profession it is to protect murder in this community, 
by representing this crime as a dastardly, cruel, premeditated 
crime. 
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That is their business, if they refer to this case at all. 
Bachrach, however, in his closing argument said that I haven’t 
any right after a plea of guilty has been entered and the evi- 
dence presented, to talk to your Honor; that this case should 
be taken under advisement by you. With merely the plea of 
the defense the State’s Attorney ought to go back to his office. 
He has no business to argue on behalf of the People of the 
State of Illinois at all. Their arguments must go uncontra- 
dicted and without a reply. : 

We ought not to refer to these two young men, the poor 
sons of multimillionaires, with any coarse language. Savage 
and Marshall should have come up here and tried them with 
kindness and with consideration. 

I can imagine, your Honor, when this case was called for 
trial and your Honor began to warn these two defendants of 
the consequences of their plea, and when you said we may im- 
pose the death penalty, Savage and Marshall both rushing up 
and saying: 

“Now, Judge! now Judge! not so fast! We don’t intend 
to be cruel in this case. We don’t intend to be harsh. We 
want to try these boys, these kiddies, with kindness and con- 
sideration. Your Honor ought not to shock their ears by such 
a cruel reference to the laws of this State, to the penalty of 
death. Why, don’t you know that one of them has to shave 
every day of the week, and that is a bad sign? The other one 
has to shave twice a week only and that is a bad sign. One 
is short and one is tall, and it is equally a bad sign in both of 
them. When they were children they played with “Teddy 
bears.’ One of them has three moles on his back. One is over 
developed sexually and the other not quite so good.” 

My God, if one of them had a hair lip I suppose Darrow 
would want me to apologize for having had them indicted. 

Can you imagine Suvage and Marshall making a plea of that 
sort to your Honor, and saying: “Instead of sending these two 
mad boys, who are wandering around in the dark, to prison for 
life, parole them to us. Marshall will take ‘Dickie’ and Sav- 

“age will take ‘Babe.’ And we will try to get them out of this 
‘fantasy life.’ We will try to wake them up, out of their 
dreams.” 


1092 FAMOUS JURY SPEECHES 


I know what your Honor would have said if they had pur- 
sued that line of conduct. ° You would have said: 

“Mr. Sheriff, search these men, find out how much money 
they have in their pockets.” 

And if they had not any money in their pockets, your Honor 
would tell the sheriff to take them to the psychopathic hospi- 
tal and you would send for me and say: : 

“Crowe, send up somebody who has got some brains to 
prosecute a murder case in my court room.” 

If we are cold-blooded, we have, according to Mr. Darrow, 
planned for three months, and conspired to take the lives of 
two little boys who are wandering around in dreamland. We 
have been held up to the world as men who desire blood, who 
have no kindly instincts within our hearts at all. 

I do not believe that is fair to Tom Marshall. Tom Mar- 
shall has lived in this community for years. He is a kindly 
man in private life; he is a man of family; he enjoys the re- 
spect and confidence of every person who has been fortunate 
enough to know him. 

Joe Savage is a decent man, a clean living man, a man of 
kindly instincts. He is a man of family also, and he enjoys 
the confidence and respect of everybody in this community. 

I do not believe that even Mr. Darrow, who has known me 
for years, or any other person who knows me, would tell you 
that Bob Crowe is a cruel, vicious, heartless monster. I ama 
man of family; I love my children, four of them, and I love 
my wife, and I believe they love me. I have never been cruel 
or vicious to any living person in my life. I have never prose- 
cuted any person for any wrong that he did me personally, 
and I have been grievously wronged in the past. I have never 
sued any person for any debt he owed me, although I have 
many debts now qwing me. 

I believe in God,—and that is a fault in this case—a fault 
not only of the two murderers, but a fault of the master plead- 
er whose profession it is to protect murder in this country. 
I believe in the laws of this state. There is nothing personal 
in this prosecution with me. If I were not a state’s attorney 
or if I were not on the bench, I would have absolutely no 
feeling in my heart against these two as individuals. When 
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they were in my care.and custody, where it was a matter of 
man to man, I treated them with kindness and consideration. 
That is the sworn testimony in this case, that while they were 
in my custody they were treated with kindness and considera- 
tion. 

When I first got Leopold’s name as a possible owner of 
these glasses, when I got the name of a lady of this communi- 
ty of respectability and refinement, when I got the name of a 
“prominent lawyer, who might have been the owner of these 
glasses, I treated all three of them with kindness and consid- 
eration. I did not bring them into the State’s Attorney’s of- 
fice so that their names would be headlined across the news- 
Papers, as connected with this terrible crime, and where they 
would have their pictures taken by every newspaper in the 
country. I brought them over to the La Salle Hotel, so that, 
if none of them had any connection with this case, no disgrace 
or notoriety would have attached to any one of them. I think 
the State’s Attorney of this county is just as kindly a man as 
the paid humanitarian, the man who believes in doing his fel- 
low citizens good,—after he has done them good and plenty. 

But, when I had fastened this crime upon these defendants, 
then I had a duty to perform, a sworn duty to perform the 
same as your Honor has. 

I have a right to forgive those who trespass against me, 
as I do, in the hopes that I in the hereafter will be forgiven 
my trespasses. As a private citizen I have that right, and as 
a private citizen I live that religion. But, as a public official, 
elected by the people, charged with the duty of enforcing the 
laws of my country, I have no right to forgive those who vio- 
late their country’s laws. It is my duty to prosecute them. 

Your Honor has no right to forgive those who trespass 
against the State of Illinois. You have a right to,.and I know 
you do, forgive those who trespass against John R. Caverly. 
But sitting here as the Chief Justice of this great court, you 
have no right to forgive anybody who violates the law. You 
have got to deal with him as the law prescribes, 

And I want to say to you, your Honor, in this case, with 
the mass of evidence presented by the State, if a jury were 
sitting in that box and they returned a verdict and did not fix 
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the punishment at death, every person in this community, in- 
cluding your Honor and myself, would feel that that verdict 
was founded in corruption. 

And I will tell you why. I have taken quite a trip during 
the last four or five weeks. 

I thought I was going to be kept in Chicago all summer 
trying this case, and that most of my time would be spent in 
the Criminal Court Building. 

And I find I have been mistaken. I did come up to your 
Honor’s court room five weeks ago, and after I was there a 
little while Old Doc Yak—is that his name?—the man from 
Washington—oh, Dr. White—took me by the hand and led 
me into the nursery of two poor, rich young boys, and he in- 
troduced me to a Teddy bear.. Then he told me some bedtime 
stories, and after I got through listening to them, he took me 
into the kindergarten and he presented to me little “Dickie” 
and “Babe,” and he wanted to know if I had any objection to 
calling them that, and I said no, if he had no purpose. 

And after he had wandered between the nursery and the 
kindergarten for quite a while, I was taken in hand by the 
Bachrach brothers and taken to a psychopathic laboratory, and 
there I received quite a liberal education in mental diseases, 
and particularly what certain doctors did not know about 
them. 

The three wise men from the East, who came on to tell 
your Honor about these little babes,—being three wise men 
brought on from the East, they want to make the picture a 
little more perfect. One of them was sacreligious enough to 
say this pervert, this murderer, this kidnapper thought that he 
was the Christ child and his mother the Madonna, and that— 
without a syllable of evidence any place to: support the blas- 
phemous and sacreligious statement. 

Who said that this young pervert ever thought he was the 
Christ child? He has proclaimed since he was eleven years 
of age that there is no God. “The fool in his heart hath said 
there is no God.” I wonder now, Nathan, whether you think 
there is a God or not. I wonder whether you think it is pure 
accident that this disciple of Nietzschian philosophy dropped 
his glasses or whether it was an act of Divine Providence to 
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visit upon your miserable carcasses the wrath of God in the 
enforcement of the laws of the State of Illinois. 

After the Bachrachs had completed my education, in the 
psychopathic laboratories, then my good friend Clarence: Dar- 
row took me on a Chautauqua trip, visiting various towns, we 
would go to social settlements, such as the Hull House, and 
Clarence would expound his peculiar philosophy of life; and 
we would meet with communists and anarchists, and Clarence 
would regale them with his philosophy of the law, which means 
there ought not to be any law and there ought not to be any 
enforcement of the law. 

And he even took me to Springfield, where he argued be- 
fore the legislature that you ought to abolish capital punish- 
ment in the State of Illinois. 

I don’t know whether the fact that he had a couple of rich 
clients who were dangerously close to the gallows prompted 
that trip or not. I know when he was a member of the legis- 
lature he did not abolish capital punishment or introduce a bill 
for that purpose. 

Yes, and on this tour he criticized the state’s attorney of 
this county severely because he, in a humane way, wanted to 
correct the law so that men of this sort could be dealt with be- 
fore somebody lay cold in devth, and that the children of this 
community might be protected. 

When I occupied the position that your Honor now graces, 
I had an unfortunate man come before me. He was a man of 
my own race, of my own faith. I don’t know whether his 
pineal gland was calcified or ossified. I don’t know whether 
he had club feet or not, and I did not inspect his back to find 
out whether he had a couple of moles. I don’t know whether 
he developed sexually at 14 or 16. I knew under the law he 
had committed a dastardly crime. He had taken a little six- 
year-old girl, a daughter of the poor, and he was a poor man, 
and he dutraged her and he took her into the basement and he 
covered her over with coal. He did not even have the decency 
or the heart to put a handkerchief over that little dead face as 
he heaped the coal on it. 

The law says in extreme cases death shall be the penalty. 
If I were in the legislature I might vote against such a law. 
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I don’t know. But as a judge, I have no right to set aside that 
law. I have no right to defeat the will of the people, as ex- 
pressed by the legislature of Illinois. I have no right to be a 
judicial anarchist, even if Clarence Darrow is an anarchistic ° 
advocate. He says that hanging does not stop murder. I 
think he is mistaken. 

From the time Thomas Fitzgerald expiated his crime upon 
the gallows, I have not heard of any little tot in Chicago who 
met a like fate to that which Janet Wilkinson met. He says 
hanging does not stop murder. ' 

I will direct your Honor’s attention to the year 1920, when 
Judge Kavanagh, Judge Brentano, Judge Barrett and Judge 
Scanlan came over here at my request and from the 5th day of 
May until the first day of July tried nothing but murder cases. 

In addition to the many men that they sent to the peniten- 
tiary for manslaughter or a term of years for murder, in that 
brief period of less than sixty days, fifteen men were sentenced 
to death in the Criminal Court of Cook County. The records 
of the Police Department, the records of the Chicago Crime 
Commission, show that as the result of that, murder fell 51 
per cent in Cook County during the year 1920. 

We had a time here when every night in every newspaper 
there was a column devoted to the number of automobiles stol- 
en. We established an automobile court, and I presided in it, 
and after we had sent several hundred to penal institutions for 
stealing automobiles, the Rolls Royce became just as safe as 
the flivver on the streets of Chicago. 

We had a reign of terror inaugurated here for years by 
criminals who dominated labor unions. They were above and 
beyond the law. They laughed at it, and spat in its face, just 
as do these two poor young sons of multimillionaires. Forty- 
nine of them were convicted in the courts of Cook County. 
The building industry, that had been strangled for years, be- 
gan to revive and take on life, and we have not heard anything 
more of the Maders, or the Murphys, or the Walshes since. 
Punishment in jail does not deter crime? Why are there so 
few violations of the laws of the United States? When a man 
files his income schedule, why does he hire an auditor to see 
that he makes no mistake? And yet he goes before the Board 
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of Assessors and Board of Review on his personal property 
and conceals millions. Why? Because when you get into the 
United States court, your Honor, for having violated the laws 
of the United States, if you are guilty, no plea of mercy, how- 
ever eloquent or by whomsoever delivered, will cheat the law 
there. 

You have heard a lot about England. Well, I was never 
very enthusiastic about England myself. That is due to hered- 
ity in me. I never had any lking or respect for her laws as 
they applied to my ancestors and people in an adjoining isle; 
but I have learned to have a wholesome respect for the man- 
ner in which they enforce the laws of England in England. 

There murder is murder; -it is not a fantasy. ‘There, jus- 
tice is handed out swiftly and surely, and as a result there 
are less murders in the entire Kingdom of Great Britain yearly 
than there are in the City of Chicago. 

The police of England do not carry weapons. What would 
happen to the Chicago police if, after giving notice, they all 
went out one night without a weapon? 


(HERE A ReEcEsS wAS TAKEN UNTIL 2 P. M.) 


Mr, Crowe. May it please your Honor, we have heard 
considerable about split personalities in this case. I was’some- 
what surprised to find that my old friend, a humanitarian who 
has acted as counsel and as nurse in this case for the two babes 
who were wandering in dreamland, also was possessed of a 
split personality. I had heard so much of the milk of human 
kindness that ran out in streams from his large heart, that I 
was somewhat surprised to know that he had so much poison 
in his system, also. 

It is wrong, if your Honor please, for the State’s Attorney 
and his two assistants to refer to these two perverts, these two 
atheists, these two murderers, in language that they can under- 
stand. We ought to treat them with kindness; we ought to 
treat them with consideration. 

But it is all right for Mr. Darrow to take an honorable phy- 
sician, who has for years enjoyed the confidence of the people 
of this community, who has enjoyed the confidence of all the 
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judges and the various state’s attorneys in the past, and to 
characterize him, without a shred of evidence, without the 
slightest foundation, as a peddler of perjury, and hurl that 
cruel charge broadcast over this land. 

Where is there anything in this case that warrants Clarence 
Darrow to make such an infamous charge against Dr. Krohn? 

I would suggest that if they want mercy, they want charity, 
they practice a little bit of it: 

Treat them with kindness and consideration? Call them 
babes? Call them children? Why, from the evidence in this 
case, if your Honor please, they are as much entitled to the 
sympathy and the mercy of this court as a couple of rattle- 
snakes flushed with venom, coiled, ready to strike. They are 
entitled to as much mercy at the hands of your Honor as two 
mad dogs are entitled to. 

They are no good to themselves. he only purpose for 
which they are of any use is to debase themselves. They are a 
disgrace to their honored families, and they are a menace to 
this community. The only useful thing that remains for them 
now in life is to go out of this life and to go out of it as quick- 
ly as possible, under the law. 

As I said, we have been traveling considerably since this 
trial began. We have been through dreamland; we have been 
through the nursery. When I came into this court, I thought 
the playthings of these two perverts, I thought their play toys 
were bloody chisels, ropes, gags, guns and acids. But one of 
those wise men from the East told me that I was mistaken, 
that their play toys are Teddy bears, soldiers’ uniforms, police 
uniforms, and the toys that all healthy-minded children de- 
light to play with. 

We have been in psychopathic laboratories; we have been 
in hospitals; we have been before the legislature, and we have 
been addressing meetings of communists and expounding doc- 
trines that I consider as dangerous as the crime itself. I think 
it is about time that we got back to the Criminal Court. I 
think it is about time that we realize that we are before the 
Chief Justice of this court, that we are engaged, not in experi- 
ments, not in philosophical discussions, but we are back here 
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trying the murder case of the age, the case the very details of” 
which not only astonish but fill with horror. 

But Mr. Darrow says: “These poor little sons of multi- 
millionaires. It is their wealth that is their misfortune; if it 
were not for their wealth, there would be no interest in this 
case.” 

Yet, fifty years ago Charles Ross was kidnapped—not the 
son of a multimillionaire. He was never found. And yet, 
we all, even those of us born many years after, still talk about 
the case of Charlie Ross. There is something in the nature of 
the crime itself that arrests the attention of every person in 
the land. A child is stolen; the heart of every mother, the 
heart of every father, the heart of every man who has a heart 
goes out to the parents of that child. 

Bobby Franks kidnapped! When we had not the slightest 
information who was guilty of the dastardly crime, the papers 
were full of it. It was the only topic of conversation. It re- 
mained the only topic of conversation for a week before the 
State’s Attorney of this county called in Nathan Leopold, Jr. 

Their wealth, in my judgment, has nothing to do with this. 
It permits a defense here seldom given to men in the Crim- 
inal Court. Take away the millions of the Loebs and Leo- 
polds, and Clarence Darrow’s tongue is as still as the tongue of 
Julius Caesar. Take away their millions, and the wise men 
from the East would ngt be here to tell you about fantasies, 
Teddy bears and about bold boys who had their pictures taken 
in cowboy uniform, ‘Take away their money, and what hap- 
pens? ‘The same as has happened to all other men who have 
been tried in this building that had no money: 

A plea of guilty; a police officer sworn; a Coroner’s physi- 
cian sworn; the parents of the murdered boy sworn; a sen- 
tence. 

I used to wonder what the poet Gray meant when he talked 
about the short and simple annals of the poor. Clarence Dar- 
row once said that the poor man on trial was usually disposed 
of in fifteen minutes. But if he was rich and committed some 
crime, and he got a good lawyer, his trial would last twenty- 
one days. Well, they have three good lawyers, and it has last- 
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ed just a little bit longer; and in addition they had three wise 
men from the East. 

Are we trying here, if Your Honor please, a murder case? 
And what is the evidence presented by the State upon which 
they ask the extreme penalty? A murder. The result of a 
drunken brawl, a murder committed in hot blood, that there 
would have been some injury, either real or fanciful, a man 
shooting down another because he debauched his wife and de- 
stroyed his home? A murder the result of impulse or pas- 
sion? : 

No; one of the most carefully planned murder cases that 
Your Honor or I, from all our long experience, have ever 
heard about. A murder committed by some young gamin of 
the streets, whose father was a drunkard and his mother loose, 
who was denied every opportunity and brought up in the 
slums, never had a decent example set before him? No; but 
a murder committed by two superintellects, coming from the 
members of the most respected families in Chicago; every ad- 
vantage that love, money and wealth and position could give 
them was theirs. 

A man’s conduct, I believe, Your Honor, depends upon his 
philosophy of life. Those who want to grow up to be respect- 
ed citizens in the community, to be useful citizens, have a cor- 
rect philosophy of life. Those who want to excel in crime, 
those who want to tear down instead of build up, select the 
wrong philosophy of life. . That is all there is to this. They 
had the power of choice, and they deliberately chose to adopt 
the wrong philosophy and to make their conduct correspond 
with it. 

Away last November, after these two defendants had had 
a quarrel and made it up—but I will not go into the nature of 
that quarrel as I have before—there has been a lot of evidence 
in this case that has not come out, and I do not intend to re- 
peat it to shock any person who may be listening. ‘These two 
defendants were perverts, Loeb the victim and Leopold the 
aggressor, and they quarreled. Then they entered into a 
“childish compact.” “A childish compact,’ Dr, Healy says, a 
compact between these two, so that these unnatural crimes 
might continue. Dr. Healy says that this is a childish com- 
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pact; and I say if Dr. Healy is not ashamed of himself, he 
ought to be. My God! I was a.grown man before I knew of 
such depravity. — 

They talk about what lawyers will do for money, but my 
God! I am glad I don’t know of any lawyer who would sit on 
the witness stand and under oath characterize an unnatural 
agreement between these two perverts as a childish compact. 
Mr. Bachrach says that is.an evidence of insanity. ‘The stat- 
ute of Illinois says that crimes against nature are crimes pun- 
ishable by imprisonment in the penitentiary. It is not a de- 
fense to a murder charge. 

Mitigation. Mitigation. I have heard so many big words, 
and foreign words in this case that I sometimes thought that 
probably we are letting error creep into the record. So many 
strange, foreign words have been used here; and the Constitu- 
tion provides that the trial must be conducted in the English 
language. I don’t know; maybe I have got aggravation and 
mitigation mixed up. 

It is a mitigating circumstance, if Your Honor please, that 
when they were outlining the plan of this conspiracy and mur- 
der, they wanted to take a little girl, the daughter of the rich, 
and first rape her and then murder her, and then collect the 
ransom. If that evidence had been put in by the State, I 
would have thought it was an aggravation. 

These three wise men, with their distorted theories, hired 
by the defense, put that evidence in. Clarence Darrow calls it 
a mitigating circumstance. Why, when they murder a boy, 
they ought to be treated with kindness and consideration. If 
they had taken a little tot, a little girl, debauched her and raped 
her, I suppose we ought to give fiten each a medal cn tell 
them to go on their ways. * * * 

Away back in November, if Your Honor please, when this 
crime first began to take the form of a kidnapping for ransom, 
it was necessary to write some letters. These two little boys, 
wandering around in dreamland, knew what very few boys and 
very few men know, except those engaged in work such as 
we are engaged in, that it is possible to take a typewritten 
document and tell what kind of a machine it is written on. So 
they go to Ann Arbor and they steal a typewriter, a portable 
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typewriter, for the purpose of writing these letters on it; and 
in order to divert suspicion from themselves or any other stu- 
dents,—because if nothing but the typewriter’ would be stolen 
the belief would be prevalent that it was the work of some oth- 
er student, some member of the fraternity—they stole watch- 
es and jewelry and other things, to divert suspicion, and go 
along working out the details of this crime. 

Mr. Darrow says that there is no motive, that this is a 
senseless crime; the $10,000 has absolutely nothing to do with 
it. I will undertake to prove,—not by argument, but by sworn 
testimony,—that the $10,000 had everything to do with it. I 
will show that this was not the crime of diseased emotion, but 
this was a crime planned in all its minuteness by more than 
ordinary intellect. 

Dr. Healy, on his cross-examination, testified as follows: 

QO. “Do you regard this as a crime of passion?” 

ree N On Site 

QO. “It is a cold-blooded proposition, premeditated and 
planned >?” 

Ana Vein Siig 

Q. “Now, Doctor, if in the inception of this crime it is ad- 
mitted in evidence that the first thing the defendants did was 
to steal a typewriter so it would be difficult for the authorities 
to trace the letters written, would you consider that a form of 
childish fantasy, or would you consider that a result of their 
intellectual attainments ?” 

A. “It is the result of their intellectual attainments, in my 
opinion.” 

Q. “And after having procured the typewriter, they bought 
a block of paper, plain paper, so that it would be difficult or 
impossible to trace it, and wrote the letters on that; would 
that be the fantasy working, or was it their normal intellect 
working ?” 

A. “T think it was very good intellect working.” 

Q. “After having written a letter, the defendants destroyed 
the remaining sheets of paper by burning them, and attempted 
to destroy or lose the typewriter, by throwing it into the water, 
after removing the keys and throwing them in a different part 
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of the lake, was that boyish fantasy in operation, or was it 
their good intellects ?” 

A. “I think it was all part and parcel of their desire and 
plan to commit a perfect crime.” 

Q. “Ts it a fantasy, or intellect, that is working?” 

A. “It is intellect.” 

Q. “And after learning from the Rent-a-Car people that, in 
order to get a car, they would have to get references, one a 
Chicago reference, and to give the address where the identifica- 
tion card could be mailed, to have a bank reference, was it fan- 
tasy or intellect? Now, intellect is sometimes commonly re- 
ferred to as good horse sense, isn’t it?” | 

A. “T think it is their intellect working; I don’t know about 
the horse sense, but it is their intellect.” 

Q. “Well, good common sense?” 

_ A. “T don’t think they are showing much common sense in 
committing the crime at all, you see; but, having started on 
it, they used very good intellect.” 

Q. “Having found that they had to answer those require- 
ments from the Rent-a-Car people, was it intellect or fantasy 
that caused—” 

A. “Intellect.” 

Q. “Wait a minute, Doctor. Was it intellect or fantasy that 
caused them to assume the name of Morton D. Ballard, and 
rent a room in the Morrison Hotel under that name?” 

A. “Undoubtedly their intellects working.” 

QO. “After having given the name of Morton D. Ballard, the 
address at the Morrison Hotel, the name of Louis Mason as 
a Chicago reference, was it childish fantasy that caused Loeb 
to remain at the telephone booth on Wabash Avenue, the num- 
ber of which Leopold had given to the Rent-a-Car people, to 
wait for him to call on Louis Mason; was that child-like fan- 
tasy or intellect working?” 

A. “Undoubtedly intellect.” 

Q. “Was it intellect working when they opened a bank ac- 
count at the Hyde Park State Bank under the name of Mor- 
ton D. Ballard and gave that as the bank reference?” 

A Tethinikeit was. 


1104 FAMOUS JURY SPEECHES 


Q. “It was not childish fantasy ?” 

A. “No, sir.” : 

QO. “Was it intellect, or boyish, childish fantasy working, 
when they took the bloody rope that they had wrapped the 
body in and saturated it with gasoline and took it to the lake 
to burn?” 

A. “TI think it was their intellect.” 

Q. “Was it intellect or fantasy working, when they attempt- 
ed to rub the blood stains from the rented car?” 

A. “Intellect, I believe.” 

Q. “In other words, every detail of this crime is a crime of 
intellect, and not a fantasy?” 

As 1 think so.” 

Q. “And they are above the average intellect?” 

A. “One of them is; the other is not.” 

Q. “The other is not?” 

A. “T think he is just about average.” 

Q. “And so superintellect in one case and normal intellect 
in one case planned and carried out every detail of this crime?” 

A. “T think so.” 

Q. “Was it intellect or fantasy that caused Leopold, when he 
was questioned by Captain Wolff the Sunday following the 
murder, to lie to him and withhold the information concern- 
ing this crime, doctor?” 

A. “It was their intellect, or his intellect, rather.” 

Q. “Was it intellect or childish fancy that caused Leopold 
to try to divert suspicion prior to his arrest to other persons? ” 

A. “It was his intellect that worked.” 

Q. “Was it intellect or fantasy that caused Leopold to lie 
for two days to the State’s Attorney of this County when first 
brought in?” 

ee abellectss 

Q. “Was it intellect or fantasy that caused Loeb when 
brought into the State’s Attorney to lie for a considerable period 
of time?” 

A. “T think it was his intellect.” 

Q. “Now were there any other emotions acting in conjunc- 
tion with the intellect when they attempted to cover up this 
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crime by the various things they did and by the various lies 
they told? ” 

A. “It would be hard for me to say whether there was or 
not, or whether it was, very largely, an intellectual process.” 

There is two hundred and fifty dollars worth of testimony. 
That is testimony that was bought and paid for at the rate of 
two hundred and fifty dollars a day. 

I wondered when I heard these doctors say that they could 
not make a complete adequate examination in less than twenty 
or thirty days, whether the fact that they were working on a 
per diem rate of two hundred and fifty dollars did not enter into 
the matter. If they were paid by the job instead of by the day 
I think they could have answered all the questions here in the 
four hours that our alienists employed, from 2:30 in the 
afternoon until 6:30 in the evening. 

What opportunity, if your Honor please, has the State’s 
alienist in an ordinary murder case, to make an examination at 
all? The State’s Attorney generally doesn’t know what the de- 
fense is going to be until the case is four or five months old and 
is brought to trial. By that time the defendant has had a lawyer, 
and he has been advised that the only way to save his neck is to 
appear insane, and, if the State sends a doctor over to the Coun- 
ty jail, to act as insane as it is possible for him to act while 
the doctor is there. 

The State was peculiarly fortunate in this case, in that we 
took time by the forelock. Mr. Bachrach, Jr., was guileless 
enough to believe that after I had gotten their confessions and 
corroborated them in every detail, that I had a suspicion in my 
mind that these two young perverts and murderers were insane. 
Mr. Darrow knows me a little longer, and he is not quite as 
guileless as the younger Bachrach, and he guessed that maybe 
after I knew they had no defense on the fact, and I knew how 
much money they had, that I might think that they were going 
to put in some kind of a fancy insanity defense. And that is 
the reason I sent for the four best alienists in the City of Chi- 
cago, while I still had these young, egotistical, smart alecs—that 
is all they are, they are not supermen, they are not men of 
superintelligence, they are just a couple of spoiled smart alecs, 
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spoiled by the twaddling and petting of their folks and by the 
people who fawn upon them on account of their wealth. They 
repeat, ‘parrot like, things that they have remembered and as- 
sume the solemn expression of an owl and talk about supermen. 

In one breath. one of these wise men from the East will tell 
you that the two defendants still believe in Santa Claus, and then 
in the next breath Mr. Darrow will tell you that they do not 
believe even in God. 

What better opportunity in God’s world has the state ever 
had in an examination than they had in this, from 2:30 until 
6:30, and these two young smart alecs were telling their story 
and boasting of their depravity before they had been advised to 
invent insanity, before they had been advised to answer certain 
questions in certain ways, and before they had been advised to 
withhold, even from the wise men of the East, certain informa- 
tion that might be detrimental to the defense in this case. 

Yes, as Doctor Krohn said, their souls were bare, they were 
telling us everything they knew, no effort made to hide, no 
effort made to lie. Every incident that they told me about I 
put a witness on the stand to prove. Every detail of their con- 
fession has been corroborated by sworn testimony and by ex- 
hibits offered in evidence. Our alienists examined them, and if 
Your Honor please, I don’t think that there are a lot of things 
that we have to have alienists for. _ 

I don’t think that it is necessary, in a majority of cases, for 
you or for me, or for other men experienced in the practice 
of the criminal law, to call in an alienist to find out whether 
John Jones, the author of this handwriting, also wrote that. 
In a great many cases we can tell by looking at them whether 
they were written by the same person. I am not the physician 
that the younger Bachrach is, or I am not the philosopher that 
the senior counsel is, but I think that if I talked to a man for 
four hours consecutively and he is insane, I am going to have a 
pretty good suspicion of it, and I believe if your Honor watch- 
es a man for thirty days, day in and day out, and he is a lunatic, 
you are going to have a well defined suspicion of it. 

If he is insane, we may not know the cause of that insan- 
ity, or we may not know the extent of it, or we may not know 
the name of it, and we will have to call in a doctor to advise us 
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on those matters. But, if he is insane, we know it, and, if he is 
sane, we know it and after these learned doctors talked to these 
men from ten after two in the afternoon until 6:30 that night, 
I think that they made an examination. 

I think sometimes that we are dreaming here. When the 
learned doctor got on the stand who had been employed to find 
out just how crazy these two fellows were, he was probably in- 
structed: “Just make them crazy enough so they won’t hang, 
but don’t make them crazy enough to make it necessary to put 
this up to twelve men, because twelve men are not going to be 
fooled by your twaddle. Just make them insane enough so it 
will make a mitigating circumstance that we can submit to the 
Court.” 

One of these wise men who had been employed to examine 
into the mental condition of Leopold, got upon the stand and 
he is asked: 

“Doctor, do you know that Leopold has written a great deal 
upon the subject of Ornithology, that he is one of the author- 
ities on that subject in the United States, that he had lectured 
before the students of Harvard University upon that subject?” 

“Yes, sit). do.’ 

“Did you see his work?” 

"ECS 

“Did you read that?” 

“No.” 

“You were employed to examine that man, weren’t you?” 

esos 

“What did you do?” 

“T examined his urine.” 

“Don’t you think you could get a better idea of his mental 
condition by reading the things that he wrote, the product of his 
brain, than you could by examining his urine?” 

“T don’t know,” was his reply. 

Now, probably he just wanted to find out how much sugar 
he could discover to lay a foundation for an argument by Clar- 
ence Darrow that these two boys were too sweet for Your 
Honor to treat roughly as you would the ordinary criminal. 

I was discussing the testimony of the four State alienists, 
concededly four of the best alienists in the city of Chicago; and 
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the reason that the State’s Attorney, in his effort to enforce 
the law intelligently and effectively called them in on Sunday, 
before the defendants were taken out of his custody and turned 
over to their lawyers and the sheriff, was to prevent a perjured 
defense by their friends, associates, and servants; I called in 
every ‘person that I understood knew either one of these boys, 
at once, and placed them under oath and asked them what they 
knew about the mental condition of the defendants. 

If I had not, the defense in this case would have been in- 
sanity, and not a mental disease that goes all around insanity in 
order to avoid a jury trial. Instead of having one witness 
perjure herself as Miss Nathan did, we would have had a flock 
of them called in to perjure themselves. Supposing the State’s 
Attorney had not talked to Miss Nathan, and didn’t have her 
statement that Loeb was a perfectly rational, normal boy, one of 
the manliest boys shé had ever met, a perfect gentleman at all 
times. How could I have destroyed her on the stand, if I 
didn’t have that statement ? 

I don’t wonder that the senior counsel, in his wisdom gained 
through many years of practice, made the proposition to the 
State, when he found out what the State had done in the way 
of preparation: “Don’t you call any of your lay witnesses, and 
I won’t call any of mine.” 

And I told him: “Bring on your lay witnesses. ‘The law is 
well fortified.” 

After he got through with Miss Nathan, he was through with 
all the rest that he had subpoenaed. 

Don’t lose sight of the fact, if Your Honor please, that all 
the findings in that famous Bowman-Hulbert report, not all of 
them that were testified to—they were not all testified to before 
Your Honor by Doctor Hulbert. I suppose he thought that the 
State’s Attorney would not read it. 

Well, in the discharge of my duties, and in an effort to pro- 
tect the people of Cook County, I have to do a lot of disagree- 
able things. So I decided that I would read his report. It has 
got to be quite a famous report. I don’t know but that it rivals 
the famous joke-book of Joe Miller that we, or I, heard about 
when I was a boy. 
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Why didn’t the State call more lay witnesses? Why didn’t 
I call the brothers of the defendants? Why didn’t I call Loeb’s 
valet, whose statement I took down in the State’s Attorney’s 
office? Why didn’t I call the employees of both families, with all 
of their fraternity brothers, in addition to those that I did call? 

Well, I would expect Walter Bachrach, who was not as ex- 
perienced in the trial of criminal cases as Clarence Darrow, to 
ask that question. 

Clarence Darrow knows why I didn’t call them. Because 
if I put them on the stand, if I put Miss Nathan on the stand, I 
was bound by her perjury. They are my witnesses. I vouch 
for their truthfulness when I put them on. 

And I knew they had all been up in Clarence Darrow’s of- 
fice, as Miss Nathan had. I knew that he would not call them, 
because I could destroy them. Your Honor cannot call them, 
because, under the law, the only witness that you can call as a 
court’s witness, is a person who has seen the crime committed, 
an eye witness; and that is why I didn’t ask Your Honor to 
call them, because, under the law, you could not. 

But why, if these men have disordered and diseased minds, 
if they shadowed people through the streets, if they have in- 
dulged in fantasies, why wasn’t the old nurse put on the stand 
to tell about it? She came all the way from Boston to help 
Dick, because she loved him; and I will read you some of the 
things that she told Dr. Hulbert that he didn’t tell you after 
she got through talking to them, and they knew she would not 
stand for an insanity defense. 

She is a pensioner of the Loeb family, and she is over in 
Europe right now. : 
Mr. Bachrach. I object, and take an exception to that, if the 

Court please. There is no such evidence in this record. 

Mr. Crowe. That she is not a pensioner? 

Mr. Bachrach. There is no such evidence in the record, 

Mr. Crowe. All right, then; there is another inaccuracy to 
say the least, in the report of Dr. Hulbert; and I will read 
it to you. , 

Mr. Bachrach. 1 object; that is not in the evidence. 

Mr. Crowe. I will agree with you that this report is filled 
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with lies. Lies, bought and paid for, for the purpose of de- 
feating justice, and saving these two mad dogs from the fate 
they so richly deserve. 

Don’t overlook these facts; every one of the State’s alien- 
ists says, in addition to the matters and things that they learned, 
they took into consideration every bit of Dr. Hulbert’s report, 
just the same as the three wise men from the East did. Not 
only that; they took into consideration all the testimony of 
these three wise men. They didn’t overlook a word; they 
didn’t.overlook the fact that one shaved every day and the other 
one shaved twice a week; they even considered the little Teddy 
and the cowboy suit. 

The only explanation I can give of the testimony of Dr. 
White is that he is in his second childhood. I would hate to 
think a man of his attainments would prostitute his profession 
and prostitute his learning to tell the story that he told to Your 
Honor. 

‘One of the very significant and distinguishing things the 
eminent doctor says was the fact that little Dick had his picture 
taken in a cowboy’s uniform when he was four years of age; 
and that is a distinguishing thing and stamped him as a man of 
diseased mind, with homicidal tendencies; and I saw a shudder 
go through every woman in the court room that has a “kid” 
four or five years of age, and I began to think of my four 
“kids.” 

I suppose Marshall Field’s sale of cowboy suits must have 
fallen off at least one hundred thousand since that doctor tes- 
tified. 

When the other doctors saw how ridiculous and silly it all 
was, they said they paid no attention to it; and one by one, all, 
each doctor discarded this silly bosh that the preceding doctor 
had testified to, as distinguishing matter; and finally the Grand 
Old Man of the defense, Clarence Darrow, seeing how abso- 
lutely absurd it was, discarded all of their testimony and sub- 
stituted as a defense in this case his ‘peculiar philosophy of life, 
of which we will talk later on. 

Having taken into consideration everything which the doctors 
for the defense have testified to, having taken into considera- 
tion everything contained in the Hulbert-Bowman report, Dr. 
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Church, Dr. Patrick, Dr. Singer and Dr. Krohn said that there 
was absolutely nothing to indicate a mental disease in any of 
these defendants. Thirteen,—twelve or thirteen alienists hired 
by the defense— 

Mr. Darrow. I object to that; no evidence of that. 

Mr. Crowe. How many did you have? 

Mr. Darrow. We had seven or eight examine them. The 
court has a list of those. 

Mr. Crowe. Well, seven or eight doctors. Dr. Healy, who 
examined them, and he sat in the court room, every day; Dr. 
Hickson examined them, and he was in the court room fre- 
quently ; Dr. Neimann examined them, and he was in the court 
room. I don’t know whether Sanger Brown examined them or 
not; but every other alienist in Chicago except our four was 
called in; and not one of them would take the stand and for 
money perjure his soul and swear to a lie, swear to a lot of silly 
rot about their mental condition. 

Mr. Darrow. Your Honor, I object to that statement. There 
is not a particle of evidence of that sort. 

Mr. Crowe. Did any of them take the stand? 

Mr. Darrow. That is not what you said. You said not one 
of them would do it for money. 

Mr. Crowe. That is a fair inference, when they hired them, 
they had them here; and if they could, they would have had 
them to testify. ; 

Mr. Darrow. Let me make my objection clear. 

Ir. Crowe. I didn’t make objection to your argument. 

Mr. Darrow. It was the agreement that if you called four 
alienists, we would call four. 

Mr. Crowe. No. 

Mr. Darrow. ‘That is all there was to it. 

Mr. Crowe. No. 

Mr. Darrow. And the fact that these gentlemen did not tes- 
tify, you may comment on that. I don’t object to that. 

Mr. Crowe. Finding nothing in their mental condition that 
would justify a suspicion of insanity, a suspicion of disease, 
they put on Dr. Hulbert to testify about certain glands, ductless 
and otherwise; and Your Honor heard an eminent authority 
upon that subject, Dr. Woodyatt, and he said there is so little 
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known about the pineal gland and about these other matters and 
things that this other doctor testified to so glibly, there is so 
little known about it that nobody knew what effect it would 
have upon the mind of a person. A calcified gland existed in a 
sane, sound mind, the same as it did in a diseased mind; and 
that all the testimony of Dr. Hulbert upon that ‘proposition was 
as illuminating and should be given the same serious consider- 
ation that Old Doc Yak with his Teddy Bears and Buffalo Bill 
suits should be given. 

If these men are insane, I ask Your Honor why they were 
instructed not to let our alienists examine them further. 

Mr. Darrow. I object to that statement; there is no such 
evidence, and no evidence that you ever asked for it. 

Mr. Crowe. It is in evidence, if Your Honor please, that 
when they were in my office Monday and Dr. Singer was there, 
they replied to all questions: “On advice of counsel we decline 
to answer.” If the defense was a heavy cancer, why should not 
they bare their breasts and let every doctor and layman look on 
and see it? If there is a diseased mind why tell Dr. Singer 
“On advice of counsel, we respectfully decline to answer” ? 

_ Mr, Darrow. I object. 

Mr. Crowe. Are they honest in their defense? 

Mr. Darrow. I just want to have the record state— 

Mr. Crowe. Or are they trying to put something over on the 
court? 

Mr. Darrow. Pardon me. ‘There is nowhere any evidence 
that Dr. Singer ever asked any questions, or that they ever 
asked for any examination by Dr. Singer or by any other alien~ 
ist which they did not allow. 

The Court. The State claims that he refused to allow exam- 
inations; and they claim they were not asked. 

Mr, Crowe. Now, Your Honor, I wish to let the record be 
very explicit on that. I have made no statement— 

The Court. I would not refer to anything that is not in the 
record. Counsel for the defense infer from the statement one. 
thing, and Mr. Crowe says the record is clear. In order that 
it may be cleared up this afternoon, we will have the entire 
statement read into the record, so that the newspapers will get 
it and know just exactly what itis. * * * 
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WEDNESDAY, Aucus’t 27, 1924 


May it please Your Honor: When I left off last night I was 
talking about the state alienists and the three wise men from 
the East who came on here to testify that the little “Babe” 
or the little babes, rather, were suffering from diseased minds. 

Now, when the body is sick, the ordinary ‘practitioner can 
generally tell you what kind of a disease you have, and I do 
not think there is any man who pretends to be a specialist who 
will admit that he cannot tell you what the matter is with you 
after he examines you. He may guess wrong, but he is going 
to make some kind of a guess. He may tell you you have one 
kind of a fever when, in reality, you have another; but he is 
going to give it some kind of a guess. 

' You know the doctors have it on us Tvers When we 
make mistakes they are discovered. When a doctor makes a 
mistake he is safe, because dead men tell no tales. If these 
two defendants are suffering from a mental disease, what is the 
name of it? No one has taken the stand that has been able to 
give this mental disease a name. And yet everyone who got on 
for the defense pretended to know all that there was in the 
books and a great deal that never got into the books. 

I was surprised that old Doc White wasn’t able to name the 
peculiar mental disease he says exists here, because he in the 
past has been able to invent names for diseases which did not 
exist. 

If Your Honor will recollect, I questioned him as to wheth- 
er or not he was the same William A. White who testified in 
the case of Gonzales vs. the United States, and he said he was. 
‘There he was trying to save a man from death. 

Mr. Benjamin Bachrach. I object, if Your Honor please, to 
any argument based upon the Gonzales case, upon the ground 
that Your Honor specifically refused to let us go in and show 
our side of the Gonzales case, and Your Honor stated at that 
time you did not care what occurred in the Gonzales case. 

Mr. Crowe. If we can quote poetry and if we can quote 
philosophy, I do not know why I cannot quote law. 

Mr. Darrow. That is not quoting law. 

Mr. Crowe. I called their attention to the case, and identified 
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the doctor as having testified in it, and in their argument they 
could have argued anything they wanted about it. They have 
argued every other case that was tried in the Criminal Court of 
Cook County. There was a man in prison, if Your Honor 
please, and Dr. White was trying to save him from the gal- 
lows, and he said he had a prison psychosis. That is, he was 
afraid, he was scared stiff that he was going to hang. And the 
United States court says that the opinion is expressed that 
the prisoner is suffering from prison psychosis, a newly discov- 
ered type of mental disease or insanity. 

Newly discovered mental disease, discovered by Dr. White, 
just as the mental disease here is another newly discovered 
mental disease discovered by Dr. White, which is described as _ 
essentially a reaction to the situation in which he.finds himself 
from its realization. 

Just imagine. This eminent alienist says it is a newly discov- 
ered disease, prison ‘psychosis, which is essentially a reaction to 
the situation in which he finds himself, from its realization. 

This diagnosis, it is admitted, is not inconsistent with de- 
fendant’s efforts at malingering, with which those who have 
previously examined him were impressed. In the second or 
more elaborate comment on the case it is said: “The whole re- 
action is an extremely shallow one; that the defendant’s know]- 
edge of the crime of which he is convicted and his realization 
of the situation in which he is, lie only a little bit beneath the 
surface, and at times it forces itself upon his attention in spite 
of his defensive efforts. And so we see in some of the latter 
notes of his case his plots to escape, and expressions which 
show a very complete realization of the trouble he is in. This 
merely means that his defenses are weak, and that from time to 
time they break down.” .That is the diagnosis. 

“The Court says the majority of the hospital staff with whom 
the superintendent conferred expressed the opinion that the 
case was one of malingering, but the superintendent”—Doc. 
White, who can look into a man’s brain and tell whether he is 
lying with the same certainty as a physician can look into a 
man’s body with an X-ray—“the majority of the hospital staff 
with whom he conferred expressed the opinion that the case is 
one of malingering, but the superintendent, who said he had no 
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‘doubt that he malingered to a certain extent, notwithstanding 
he thinks the theory of malingering does not explain the situ- 
ation. He also says that a previous attack of mental disturb- 
ance let up very shortly after he had been sent to Dannemora. 
This evidently refers to a former conviction in some other ju- 
risdiction, after which he had been committed to an insane 
asylum. In his first case the court was imposed upon and in- 
stead of sending him to the ‘penitentiary he was sent to an in- 
sane asylum, and after he got there this mental disease dis- 
appeared just as suddenly and as mysteriously as it came on.” 
And continuing with the opinion: “And he adds (quoting Dr. 
White) ‘In all probabilities this present disturbance would all 
disappear very rapidly if the causes for its existence were re- 
moved.’ ” 

In all probability the present mental disease of these two de- 
fendants would disappear very rapidly if the causes for its ex- 
istence were removed. If the glasses had never been found, if 
the State’s Attorney had not fastened the crime upon these two 
defendants, Nathan Leopold would be over in Paris or some 
other of the gay capitals of Europe, indulging his unnatural lust 
with the $5,000 he had wrung from Jacob Franks. 

If they were to be discharged today, through some technicality 
in the law, this present disturbance would all disappear very 
rapidly, if the causes for its existence were removed. I used 
to wonder why they got Doc White—and this explains it. 

Now, if Your Honor please, we will go back of this defense, 
and see whether it is an honest defense or not, to see whether 
these mental disturbances came on as suddenly as they would 
disappear if the causes of them were removed. 

Your Honor will recollect that while doctors employed by the 
defense were sitting in the court room, witnesses were put on 
to testify to fainting spells. Now, what was the purpose of 
that? ‘he purpose of that was to lay a foundation, in my 
judgment, for some doctor to later take the stand and testify 
that Loeb was suffering from epilepsy; and it would be argued 
that, having epilepsy, his mind was diseased. 

Dr. Hulbert in his report, as I will later show you, says that 
there were not any evidences of fainting in Loeb, except one 
fainting spell that he had during initiation; and yet witness 
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after witness was put on, and they testified that he fainted, 

that his eyes were glassy,-and that he frothed at the mouth. 
But cross-examination showed that he was merely drunk; he 
was not rigid, but he was stiff; his frothing at the mouth was a 
drunken vomit, and after he got through he wanted to lick a 
couple of waiters. 

The evidence further showed that these other fainting spells 
were due to the fact that, in one case, seven or eight large boys 
jumped upon him, and he fainted as the result of injuries in- 
flicted upon him. He fainted again in the hospital after he had 
been in an automobile accident, and the doctor who waited upon 
him said that the fainting spells were due entirely in his judg- 
ment to the accident. Then the doctor who had been employed 
to take the stand and testify to epilepsy was dismissed. If these 
lay witnesses had stood up, and had not broken down under 
cross-examination, that doctor would have testified to epilepsy. 
I submit that this defense is not an honest defense. 

This is a defense built up to meet the needs of the case. 
If the State only had half of the evidence that it did have, or a 
quarter of the evidence that it had, we would have had a jury in 
the box, and a plea of not guilty. But trapped like a couple of 
rats, with no place to escape except through an insanity defense, 
they proceed to build it up. 

A weird, uncanny crime? ‘The crime is not as weird or 
uncanny as the defense that is put in here. Let us see what Dr. 
Hulbert said in his report. That is in evidence, introduced by 
the defense, so I do not suppose there will be any objection to 
my reading from that. I am glad that the defendants’ lawyers 
concede me some few rights in this courtroom, although they 
argue that I ought to be down in the office, after a plea of guilty, 
and that I have no business up here at all. 

The report: “Personal history, Richard Loeb. Mother’s 
health ; during ‘pregnancy she was not very sick. Her fever was 
not remarkable, although there was much morning sickness.” 

The doctor did not testify to that on direct examination, Your 
Honor. He did not think this report would ever get into the 
hands of the State’s Attorney, and he said he did not. He creat- 
ed the impression by his direct examination that there was 
something wrong at the time of this boy’s birth, 
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What does he say in his report? He was a perfect baby. 
Oh! He developed a little late sexually, and at the age of fifteen, 
Dr. Hulbert in his report said, he had gonorrhea. 

On page nine: “There is no history of fainting attacks ex- 
cept that once during an initiation ceremony at school, he 
fainted.” 

In other words, after considering the Teddy bears and the 
Buffalo Bill suits, and all this other trash that was testified 
to by these wise men from the East, counsel or somebody de- 
cided that they had to add something more to it to make 
it stand even as a mitigating circumstance, and while their 
report said that there was no history of fainting attacks ex- 
cept once, they tried to prove a dozen in order to build a 
foundation for epilepsy. 

And Your Honor recollects that on cross-examination every 
one of them either developed into being knocked unconscious 
by accident, or else it was a drunken stupor brought on by 
debauchery. 

Then this nurse; the nurse, who according to the testi- 
mony of the defense knew more about Richard Loeb up until 
the time he was fourteen years of age than any living per- 
son. ‘They tried to create the impression that she was insane, 
and that Dick caught his insanity from her, the same as one 
boy catches measles from another. 

They had her here in Chicago and she is not produced as 
a witness. A letter was read to indicate that she was insane, 
and if I ever read a letter that more clearly demonstrated 
sanity than the letter written by that nurse, I don’t remember 
it. It was a kindly, loving letter, sent by a woman to a boy 
she loved, filled with motherly advice, advice that it develops 
is so sadly needed in this case by these two young perverts. 

A picture was introduced of her to show that she was 
some terribly hideous creature. Let us see what Dr. Hul- 
bert says about her. 

She is supposed to have given information in reference 
to Dick because these people would think he had a diseased 
mind when he was a child. 

“She returned to Chicago after the arrest of young Rich- 
ard to help him in any way she could, and through the at- 
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torneys, arrangements were made for an interview. She is 
very reserved, quiet and strict; her memory is good. She 
is a woman of attractive appearance, modestly and ‘carefully 
dressed. She denied any imperfections in herself while with 
the boy during her stay with the family. She said that he 
was quite all right at 15 years of age, at the time she left the 
house. 

“She said he was a lazy boy, but a bright student. He 
was lazy until he got along in several grades at school where 
he found that he could graduate in one year’s less time than 
he expected, if he would study, and so he began to study 
hard. 

“She would not say—she denied that he ever had any fears 
or disorders in his sleep’—and if anybody would know about 
the day dreams or the night dreams of Richard Loeb 1 
submit that this woman would know about it; and we are 
told about the weird, uncanny dreams he had poten waking 
and asleep. 

“She denied that he ever had fears or any disorder in his 
sleep. She would not say anything which might reflect on 
the boy, even though she was plainly told that a complete 
understanding of this boy was essential for an accurate diag- 
nosis.” 

She came on here, as Dr. Hulbert said, to do anything 
within her power to help the boy, short of perjury; al- 
though she was told that a complete understanding of the boy 
was essential for a correct diagnosis, which means for a 
defense in this case, she would not say anything that might 
reflect upon him, because she intended to tell the truth, and 
that is why she was sworn as a witness before these alienists, 
but was not brought into court and sworn before Your 
Honor. 

“Her general viewpoint is a conventional one. She was 
quite unaware of the fact that he had become a petty thief 
and played detective.” 

A woman that they claim, until he was fifteen years of 
age, never let him out of her sight, day or night, was quite 
unaware that he was a petty thief or played detective. If 
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she did not know it, who in God’s name would know it? If 
she says he wasn’t a petty thief and he didn’t play detective, 
will you take her word for it, or will you take Dr. Hulbert’s 
word? What information has he got? He talked to Richard 
Loeb and he talked to the nurse, the one that they claim was 
with him every hour of the day, and because he was con- 
stantly tied to her apron strings he is now here charged with 
murder, and she gives the lie to this. 

It has been argued here that because Richard Loeb told 
the doctors that he had no ambition in life, that he hadn’t se- 
lected or thought of any profession, that is an indication he 
is mentally unbalanced; and because the other defendant 
had a definite ambition in life, he is also mentally unbalanced. 

A happy philosophy of medicine, especially when you are 
testifying in a guilty case, and trying to cheat the gallows. 
It is too bad that they have two defendants here. It would 
be so much easier to prove one insane, because anything 
you found in him could be a bad sign. But when you have 
two, and they are not exactly alike, when one has broken 
arches and the other has a high arch, why then, it has got 
to be a bad sign in one and a bad sign in the’ other. And if 
one has to shave every day, that is a bad sign; and if the 
other does not have to shave but twice a week that is a bad 
sign. 

It was a bad sign that Richard Loeb did not have any 
definite aim or purpose in life, and it was also a bad sign 
because Leopold wanted to study law and ornithology. 

Well, let us see what Dr. Hulbert says about this. 

“When the patient,”—that is Loeb—‘‘was asked-about what 
use he expected to make of his education, and what were 
his ambitions, he stated he expected to study law the next 
year. He said he had always intended to study law.” 

And yet when they were putting on their defense, every- 
body was testifying that he had not any ambition in life. He 
was just wandering around like a ship without a rudder, and 
did not know what port he was going to put into. 

“When the patient was asked what use he expected to make 
of his education, and what were his ambitions, he stated 
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he expected to study law the next year. He said he always 
intended to study law. At one time he had thought of teach- 
ing history, but he felt that he was not of the scholarly type. 
Asked why, he replied that he was always lazy, and that he 
could never sit down and apply himself. As a boy, he poison- 
ed his mind by reading detective stories.” 

Well, therein is where a whole lot of us are in the same 
fix. I remember crawling under the bed to read Nick Carter. 
After I got through reading Nick Carter I began to read 
Gaboriau’s French detective stories, and when I was a student 
of Yale I paid more attention to Raffles than I did to real 
property. I think that is the experience of most normal 
healthy minded people. 

Let us see what the doctor says about it. 

“It was observed that he read good books, Dickens and 
Thackeray, but not the Alger books, although he did read 
Little Lord Fauntleroy. He spent all his time in day dreams.” 

Now, that is what Your Honor has been told,—day dreams 
and the reading of detective stories. What does the doctor 
say about it? 

“He was rarely observed day PEE tg 

That is information he got from the nurse, because I read 
what the nurse said. 

“He was never haunted by fears or dreams,” is what she 
said. 

And here Hulbert and Bowman, under another heading, in 
another chapter, giving information that they got from other 
people, say he was rarely observed day dreaming, night dreams 
were very rare. Sometimes he would talk in his sleep, but 
not often; he slept soundly and was hard to waken. 

Oh, the only reason that Dickie committed this slight 
delinquency of murdering little Bobby Franks was that he 
desired the thrill, all his life he craved for thrills. 

What do Bowman and Hulbert say about it? 

“He never appeared to crave a thrill or excitement, but 
was rather quiet in his conduct; after Miss Struthers left 
that home he seemed to be much the same as before, quiet, 
rather affectionate, extremely polite and respectful.” 
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as 


That is what the friends and members of the family must 
have told the doctor. Here is what the patient told the doc- 
tor himself: 

“The patient’s estimate of himself: While also at times 
he had a tremendous output of energy and physical ability, 
he tired easily. He is rather inclined to. be a leader in ath- 
letics and games which he enjoys.” 

Why, the whole trouble with him is that he never led 
the natural life that boys lead. He was always kept in the 
-house with his nose buried in some serious, solemn, volume. 
That is what we were told. And the only time he had any 
boys was when Doc White could put some interpretation upon 
those boys which would lead to the conclusion of a diseased 
mind. That is why we heard about the Teddy Bears and these 
various suits of his. 

He never went out and played as boys play baseball, mar- 
bles and other things, and yet when he is talking to the doc- 
tor and the doctor reports to the three wise men from the 
East, he says he is inclined to be a leader in athletics and 
games, which he enjoys. 

“He makes friends very easily and feels quite at ease with 
strangers. He is inclined to be a leader and likes to dominate 
his environments.” 

Well, isn’t that natural in a healthy minded person? Every- 
body desires to strive, to succeed and to lead. But the 
doctor adds, “but can fit himself easily into any sort of a 
situation so that he does not become bothered or upset if 
someone else happens to be dominating the very situation and 
he is compelled to assume a minor role.” 

And as a boy he did not have judgment enough to plan,— 
a boy who had no will to do or not to do, and yet he tells the 
doctor: 

“While the patient often acts without reflection and is quite 
impulsive, he nevertheless plans a great deal and works out 
consistent schemes for the future.” 

He plans a great deal and works out consistent schemes 
for the future, in this mad brain of this mad boy. 

Hicks’ Jury Sp.—71 | 
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“He is open and frank with others as long as he feels there 
is nothing he wants to conceal.” 

Dr. White said he couldn’t lie to him. ‘Nobody can lie 
to me. I can read their minds just the same as or look into 
it just the same as a doctor can look into the human body 
with an X-ray.” 

Well, I don’t suppose he thinks he knows more than the 
Lord does, but I don’t believe that he would concede that the 
Lord knew any more that he did when the Lord was his age. 

“But if he feels that it is to his interest to hold. back 
something he does so. He therefore gives an appearance of 
great frankness, which is not true. The patient says that he 
will tell a lie with no compunction whatever, and that he is 
completely dishonest.” 

Let us see whether he lied to these doctors and withheld 
information, the same as they lied to Your Honor and with- 
held information. Here again the doctor says, talking about his 
being tied to the apron strings of an old nurse and never 
being allowed to play as other boys played, page 41: 

“He has always been fond of athletics and outdoor sports 
such as tennis, swimming, hockey, skating and so forth, always 
been fond of bridge. While he plays some other card games 
he has not been particularly interested in them. He is consider- 
ed an extremely good bridge player and has spent a great deal 
of time playing it. Me is fond of dancing and mixed so- 
ciety. He has used alcohol considerably since he was 15 and 
gotten drunk a number of times.” 

Never permitted to play with other boys, never allowed the 
recreation that other boys had, and yet Dr. Hulbert said on 
page 42: 

“In 1912 at the age of seven, he and Jack Mandel built a 
five-foot square room with a pointed roof, ‘This was used as 
a playhouse. A year or so later the boys formed a guinea 
pig company and used the playhouse for the office of the com- 
pany. In 1916, Richard Loeb, with five or six other boys 
published two issues of a small three by five inch 24 page 
journal, called Richard’s Magazine. His contribution was that 
of being editor, manager and author. His writings showed 
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quite advanced thinking for a boy of his age, and reflected 
well the humanitarian environment of his home.” 

Reflected the humanitarian environment of his home, and 
yet Mr. Darrow in a vain effort to save their worthless lives 
has said that they committed this murder on account of their 
families. 

Oh, another interesting thing that leads these wise men to 

_think that they are demented and stark mad is that over in 
jail while he is preparing his defense, he wants to wear an 
old ragged coat. 

“He has always been careful of his personal appearance 
and neat and clean about his person and has liked to appear 
well dressed.” 

I have never seen him any other way. “He has always had 
a pleasant consciousness of his own body.” 

We are talking about the poor little rich boy who had been 
brought up in a golden cage, and never had a: chance to use 
his wings as other boys did. And again I find in Dr. Hul- 
bert’s report: 

“THe has always been interested in camping and motor boat- 
ing and outdoor life in general. This has never been linked 
with any intellectual pursuit such as botany, zoology or the 
like.” ‘Tennis, swimming, hockey, skating, bridge, dancing, all 
the sports every healthy natural boy would like to indulge in, 
but a great many of which we are not able to indulge in, 
because we happened to be the rich boys of poor parents and 
not the poor boys of multi-millionaires. 

They didn’t lie when questioned by their alienists. It would 
not have done them any good to lie to Dr. White anyhow. 
But they did not lie to any of them; and they will testify 
that if they had lied, an impossible thing, and the things 
that they had told them were false and that they had held 
back certain things that were material, they would have chang- 
ed their opinion. Oh, undoubtedly, if the facts were not 
as they are, we would come to a different conclusion. But 
these boys were collaborating with us while we were planning 
this weird, uncanny defense for them. ‘They didn’t lie and . 
they didn’t withhold anything. 
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Well, let’s see what Dr. Hulbert says and what Dr. Bow- 
man says in this report: 

“T never expected that to fall into your hands, Mr. Crowe.” 

“During the examination and his recitation of his criminal 
career he was not quite frank. Without any indication fa- 
cially or otherwise he would lie and refresh certain instances, 
unless he imagined that the doctor was previously aware of © 
those instances. When questioned about this later he said 
he had failed to mention certain things because he thought 
it advisable not to mention them or because he had been ad- 
vised not to mention them.” 

After some guileless attorney studied in the medicine and 
grounded in it, probably more than he is in the practice of 
criminal law, some doctor or some member of the family had 
gotten these two smart alecks and had trained and prepared 
them and told them what to tell the doctors and what not to 
tell them, then.they brought out these doctors and say: 

“Now go in and listen to that story and if after you listen 
to the story they tell you you don’t think they are crazy then 
you must be crazy.” y 

He failed to mention certain things because he either thought 
it advisable not to mention them, or because he had been 
advised not to mention them. So obviously there are gaps in 
his story of the development of crime. 

“His older brother Allen does not know of these untold 
stories, but the patient says he will not tell them unless Allen 
advises him so to do.” 

What are these untold stories? 

_ The case is closed and we have not heard a word of it. They 
were not going to lie in order to fool the doctors, so that the 
doctors could fool Your Honor, No. They were perfectly 
frank. As Dr. White said: “They didn’t lie to me and they 
wouldn’t lie to a man as smart as Iam.” They had no thought 
when they were talking to the doctors as to their defense in 
this case, none whatever. They might asa result of a child- 
ish phantasy murder little Bobby Franks as they wandered 
along in the dark, but God forbid that they should attempt 
to fool Your Honor in an effort to save their worthless lives. 
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But let us continue from the Hulbert-Bowman report: 

“On the other hand there is a certain legal advantage.” 
This is not a carefully prepared examination for the purpose 
of putting in a crooked and silly defense, in an effort to fool 
Your Honor, according to the witnesses when they are under 
oath or on the stand. But when they are making a report for 
the lawyers and a report for the wise men from the East to 
base an opinion on, Drs. Hulbert and Bowman say: 

“On the other hand there is a certain legal advantage in 
minimizing the broadcasting of the episodes, even keeping 
them secret from the attorneys, examiners or relatives.” 

Here are doctors who want to make your Honor believe 
that their only interest is in finding out what the truth is, and 
telling it to you regardless, and they give their reasons for 
not insisting on all of the facts in the following language: 

“On the other hand there is a certain legal advantage in 
minimizing the broadcasting of.the episodes, even keeping them 
secret from his attorneys, examiners or relatives. Conse- 
quently no great effort should be made to bring forth details 
which he willfully suppresses.” 

This is Dr. Bowman and Dr. Hulbert advising Dr. White, 
Dr. Glueck, and Dr. Healy, that there is a certain legal ad- 
vantage not to bring these matters out and no effort should 
be made by them to bring forth details which he willfully sup- 
presses. 

Now, I quite agree with Dr. Hulbert that when he wrote 
this report he never thought it was going to be read by the 
State’s Attorney or the contents of it would ever be told to 
Your Honor. 

“His phantasies usually occurred between the time of re- 
tiring and the time sleep comes over him. He estimates that 
this period was on an average of a half an hour’s duration.” 

Not wandering around all day, Mr. Darrow, in day-dream 
and indulging in phantasies, walking up and down the street, 
snapping fingers, pointing out buildings, waving the gang 
here and there; not a phantasy that became a part of his Hfe. 
~ Dr. Hulbert and Dr. Bowman said that the phantasies usu- 
ally occur a half hour before he goes to sleep. That is the 
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time your Honor and I and everybody else has phantasies. 
When we get into bed we dream dreams of what we are go- 
ing to accomplish and we scheme and plan and that is exactly 
what Dickie Loeb did. 

All this other stuff that we have been regaled with, is per- 
jury, pure and simple; perjury for a purpose. From Philip 
drunk to Philip sober, from the lying alienist on the stand to 
a report made by the alienist that Aqaba did not think would 
come to light. 

Now, continuing on page 93: “He denied being impli- 
cated in the so-called gland robbery of Mr. Ream.” Well, it 
would be unfortunate with all of these old gland doctors and 
all this piffle about glands that Dickie beat the doctors to it 
and experimented on glands prior to this time. 

He denied being in Geneva in the case of a ragged stranger 
who was found dead with his hands cut off and his face mu- 
tilated. He denied having participated in any other delin- 
quencies. 

And mark you this, Your Honor: “But later referred to 
four episodes for which the letters A, B, C and D were sug- 
gested.” He referred to four episodes. Four crimes, if your 
Honor please, merely designated as A, B, C and D. And the 
two doctors, whose only interest is to tell the truth as they 
find out, add in their own language: 

“It was found forensically—”’ now, what does Forensic 
mean? That it was found from a legal standpoint, as the 
doctor said, “forensically inadvisable to question him about 
these.” And the case closes, and we are just as much in the 
dark as ever as to what these four crimes were, because the 
doctors concluded that legally and forensically it was inad- 
visable to question him about it. And then, I ask you, when 
Darrow talks about tricks, who are the tricksters in this casé? 

What strange hold did this man Leopold have upon Loeb? 
Why did he submit himself to the unnatural practices of 
Leopold? I will tell you, Your Honor, and I think I will dem- 
onstrate it beyond a peradventure of a doubt that these four 
episodes, that these four crimes were known to Leopold, and 
he blackmailed Loeb, he threatened Loeb with exposure if he 
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did not submit to him, and Loeb had to go along with Leo- 
pold. And Leopold was willing to go along with Loeb be- 
cause he could use his body for vile and unnatural practices. 
And I will prove that, and I will prove that by the testimony 
of the defense beyond a reasonable doubt. 

“On their way back from Ann Arbor” (on page 98) “the 
plan of kidnapping a boy coupled with the idea of ransom 
was first broached by the patient.” ‘That is the first time that 
Loeb talked to Leopold about kidnapping for ransom. Not 
a thrill, but ransom. And I will demonstrate that money was 
the motive here. I will demonstrate that they gambled and 
they played for such high stakes that even their millionaire 
companions could not play with them. I will demonstrate 
that they had money that they cannot account for unless it is 
the proceeds of either A, B, C or D. 

“The patient had a definite boy in mind at that time. The 
patient did not like this boy or his family.” 

A crime by mad boys without a purpose, without any 
thought of revenge, without any thought of money? Let’s see. 
The first boy they contemplated killing was a boy he did not 
like. Hatred, revenge, was the motive in his mind at that 
time, but a desire for money overcame that. 

“The patient did not like this boy or his family.” The de- 
tails of which were not brought out. Why not? Because the 
details might show that the hate and the anger were strong 
enough to compel him to’ kill him, but he does not tell you 
that the first boy was one he did not like and he did not like 
his family. ; 

“He was the patient’s own age, rather large for his age. 
The patient’s idea was to get hold of this boy when he was 
coming back from a party and lure him into an automobile. 
He could not figure any safe way of getting the money and 
because he could not figure of any safe way of getting the 
OH ETG ne brushed aside his hate and his desire upon his 
enemy.” 

Money is the motive in this case, and I will prove it repeat- 
edly by their own evidence. He could not figure any safe way 
of getting the money. “The patient and his companion dis- 
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cussed this idea quite frequently. Neither of them, however, 
could think of any simple and certain method of securing 
the money.” All through this case it is money, money, money 
—blood. 

“Neither of them, however, could think of any simple, cer- 
tain way of securing the-money. They continued-to discuss 
the matter, weighing the pros and cons, suggesting methods 
only to pick flaws in them. In March, 1924, the patient con- 
ceived the idea of securing’—What? ‘Thrill? The excite- 
ment? No. “Conceived the idea of securing the money by 
having it thrown off of a moving train.” 

This idea was discussed in great detail and gradually de- 
veloped into a carefully systematized plan. But Mr. Darrow 
disagrees with the doctor. This was not carefully discussed 
and gone into in great detail and gradually developed into a 
carefully systematized plan. ‘This was just a mad act of mad 
boys, wandering around in the dark, looking for a teddy bear. 

“It was figured out first that the money should be thrown 
off of a moving train when it was dark somewhere in the 
country. He and his companion spent many uncomfortable 
afternoons—” (I really sympathize with you dear little boys 
for all the discomfort you have suffered on those afternoons. 
It is too bad that in this weird, uncanny scheme of yours of 
murder, you had to spend many uncomfortable afternoons) 
—“going over the Illinois Central tracks looking for suitable 
location. Finally his companion—” (that is Leopold, Your 
Honor )—“suggested the idea of studying upon a certain brick 
factory on the left side of the tracks as a land mark. ‘There 
was considerable discussion as to what car to use, but the 
patient and his companion felt that it was not safe to use 
either of their own cars.” 

Mad boys in the dark and dreamland, doing a mad act with- 
out any thought of the consequences of it, and least of all not 
considering their personal safety at all? Too crazy to know 
that it was wrong and too crazy to care whether they were 
caught. 

“They both felt that it was not safe to use either of their 
own cars. The patient developed an intense interest in the 
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plan and found also that it gave him a very pleasant topic of 
consideration when he and his companion were together drink- 
ing or driving about.” 

When he and his companion were drinking they would 
gloat over the perfection of their plan to murder and murder 
for money. 

I used to think that the most impelling motive in life was 
passion, but in this case passion and a desire for revenge is 
swept aside for money. Money is the-controlling motive in this 
case. If they merely wanted to kill for a thrill, if they merely 
wanted to kill to satisfy anger, and hate for this companion 
if he had been the victim,—but they could not figure out how 
they could safely get the money. 

“Patient’s companion suggested that they rent a car, so 
they went to the Morrison Hotel and registered under the name 
of Ballard, an elaborate—” (a crime without a purpose?) A 
mad act of mad boys without any purpose, without any 
thought either in its planning or its execution, according to 
Mr. Darrow, but the doctors say an elaborate plan of building 
up an identification as worked out.) “Letters were sent to 
Mr. Ballard at the hotel and a bank account was opened in 
his name.” 

Here is a man who has no emotion; all intellect and no 
emotion.. His nurse says he was kind and affectionate, obe- 
dient and respectful. Isn’t that emotion? Isn’t love one of 
the greatest emotions that surges through your heart? Kind 
and affectionate, loving. What does the doctor say? 

“The bank account was opened in his name,” and then the 
doctor adds in parenthesis: ‘When the patient came to this 
point in the narrative he looked decidedly interested, drew up 
his chair, talked almost in a dramatic whisper with consid- 
erable tension, his eyes constantly roaming the room.” 

In fact he showed what? Lack of emotion? Showed that 
he was devoid of emotion? No. In fact he showed intense 
emotional reaction. Here is a repetition of that which he said 
had been very thrilling to him, 

Whom are you going to believe? The doctor, after he has 
been coached, taking the stand and saying he has not any 
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emotions, or the doctor in the first instance when he is making 
a report that he does not expect you or me to see, and he 
stated on the stand he did not, and he says, in fact, he showed 
intense emotional reactions? 

“On May 9th patient’s companion went to the Rent-a-Car 
Company and said he wished to rent a car.” Well, I will pass 
that. Your Honor knows it. 

Mitigation. And this document is offered in mitigation of 
the crime. As I said yesterday, probably I have been con- 
fused by the use of all these learned terms in a foreign lan- 
guage that I did not understand or learn. But if this is mitiga- 
tion, my God, I would like to know what is aggravation. 

“The patient’s companion’—that is Leopold—‘“first sug- 
gested that they get a girl. Then they considered half a 
dozen boys, any one of them would do, if they were physi- 
cally small enough to be easily handled.” 

That is the first reason. “They didn’t want to take a boy 
that might put up a fight and get the best of it.” That was one 
reason why they discarded the first boy, who was bigger than 
they were; and the second reason was the difficulty of getting 
the money. 

“One who was physically small enough to be easily handled, 
whose parents were extremely wealthy, and would have no 
difficulty or disinclination to pay ransom money.” 

What is the motive? All the way through this Peas all 
the way through the confessions, money, ransom, wealth. 

“Since they planned to kidnap a boy who was known to 
them, because it would be easy to lure him into their auto- 
mobile, they felt that it was necessary to kill him at once.” 

Why? For the thrill? For the excitement? ‘The only rea- 
son that Mr. Darrow can assign, for this mad act of mad 
boys, that they did it for thrill or excitement? Oh, no! 
This is what they told the doctor: 

“A boy who was known to them, * * * they felt it 
was necessary to kill him at once, to avoid any possible iden- 
tification of themselves by the victim should he escape or their 
plans go awry.” 
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That is the motive here. The kidnapping was planned for 
ransom. ‘They wanted the money first, and they, were going 
to kidnap a boy to get the money. 

Then, to make sure they were picking the right fellow, 
whose folks were wealthy and who could pay the ransom, 
they had to pick a boy they knew and who knew them. Then 
the motive for the murder was their own self-preservation. 
You do not have to take my word for it; take the word of 
the doctors hired by the defense who say the boys told them 
that, themselves. 

“It was necessary to kill him at once, to avoid any possible 
identification by the victim should he escape or their plans 
go awry.” . 

Was this killing done, as we have been led to believe, by 
the defense, merely for the thrill, Your Honor, or the excite- 
ment? What does the doctor further say on that? 

“The patient” (Loeb) “did not anticipate the actual killing 
with any pleasure.” 

It was not for ‘the thrill or the excitement. ‘The original 
crime was the kidnapping for money. The killing was an 
afterthought, to prevent their identification and their sub- 
sequent apprehension and punishment. He said he did not 
anticipate the killing with any pleasure. It was merely nec- 
essary in order to get the money. Motive? “The killing ap- 
parently had no other significance,’—now, this is not my ar- 
gument, Your Honor; but on page 103 of their own report, 
their own evidence—“The killing apparently had no other 
significance than being an inevitable part of a perfect crime 
in covering one possible trace of identification.” 

Doctors Hulbert and Bowman were told by these defend- 
ants, as I told Your Honor, that the killing had no significance 
here, except to prevent their being apprehended and convict- 
ed if the victim escaped. 

That is the motive for the murder: self-preservation; the 
same as a thief at night in your house, when suddenly sur- 
prised, shoots to kill. Why? He did not go into your house 
to kill; he went in to rob. The killing had no significance, 
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except he did not want to be apprehended. The desire, the 
urge of self-pfeservation. - And that is the only significance 
that the murder in this case has. Not the thrill, as we have 
been told, but a desire for excitement; but they killed for 
exactly the same reason that the burglar caught at night kills ; 
exactly the same reason that Krauser killed when he was 
robbing the Atlantic & Pacific Tea Store. He did not go 
into the A. & P. store with murder in his heart; he went 
in with greed, just as they went into this kidnapping. 

He killed because he did not want to be apprehended. 

See whether they took the delight and pleasure in this kill- 
ing for the mere wantonness of killing; see whether the mere 
wantonness of killing gave them the thrill that they tried to 
make you believe. They anticipated a few unpleasant min- 
utes, not pleasant minutes, not the thrill and the delight and 
the fast-beating heart that they tell you that Dickie Loeb has 
—if he has got a heart at all—"They anticipated a few un- 
pleasant minutes in strangling him.” 

And I might tell you at this point, Your Honor, and will 
develop later that the original plan of Loeb was not to kill. 
him with a chisel, but they were to strangle him to death with 
the ropes that they procured. He was to pull one end and 
Leopold the other; and the reason he wanted that done was, 
as I will demonstrate as we go on, Leopold had something 
on him. Leopold knew about the crimes A, B, C, and D, 
and in this murder he was going to make Leopold pull the 
rope, so he would have something equal on Leopold. 

“They anticipated a few unpleasant minutes in strangling 
him.” And then the doctor says, in parentheses, “I'he pa- 
tient’s face registered the expression of disgust.” 

No emotions; no, his emotions were split off from his intel- 
lect. And again the doctor says he showed emotion, showed 
disgust at the plot to strangle that boy. 

“And they planned for each of them, namely, the patient 
and his associate, to have hold of one end of the strangling 
rope, and they would pull at the same time, so that both would 
be equally guilty of murder. They did not seem to think that 
this would give them a closer tie in their friendship.” 
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No thrill; no delight; it was the sharing of culpability. 

“Tt was not anticipated that the blow on the back of the 
head with the taped chisel would be fatal.” 

“The patient states that he thinks that during the last week 
preceding the crime that he had less pleasure in his antici- 
pation.” 

He didn’t take the same pleasure in thinking of getting ten 
thousand dollars by kidnapping, the last week, because the 
murder began to worry him, and he was going to make Leo- 
pold share the guilt equally of the murder. 

This man who does not believe in God, and certainly does 
not believe in the laws of the State of Illinois, who has no 
emotions or heart, might be surprised to know that it was his 
own conscience bothering him the last week. 

“He did not want to back out, because of their extensive 
plans, because of the time spent, because of the trouble they 
had gone to, and because of his associate being in with him, 
and he was afraid of what the associate would think, should 
he not go ahead. ‘They decided to get any young boy they 
knew.” 

Any young boy they knew. Is that all? “They decided to 
get any young boy they knew to be of a wealthy family.” 

Money didn’t enter into it. 

Again, “They had also perfected the plan for securing’— 
what? The thrill? ‘The excitement? No.—‘They had also 
perfected the plan for securing the money. The victim’s fa- 
ther was to be told to put the money in a cigar box,” I won't 
go on with that, because Your Honor is familiar with the de- 
tails. 

Again—and this is three times in this report as to this boy 
who had no emotions, and on account of lack of emotions in 
a mad frenzy and ina dream committed this unthinkable crime . 
—on page 107 the doctors say, continuing with Loeb: 

“We got the boy and disposed of him as planned on Wednes- 
day” (then I will skip some). “So we made our escape with- 
out waiting for the train.” (What I skipped is merely the de- 
tails about seeing the cab, and so on.) “We returned the car 
to the agency at 4:30.” And the doctors remark in paren- 
theses, “At this point he choked up.” 
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His emotions overcame him. “He choked up, and he wiped 
his nose with his fingers. He wiped away the tears.” 

The other fellow hasn’t any emotions either, Your Honor, 
none at all. He drove them all out when he was seven or 
eight or nine or ten years of age, at the same time he passed 
God out of his heart. Well, let’s see what Dickie says 
about it: ; 

“T had quite a time quieting down my associate (after the 
murder). I cooled him down in five minutes, after we got 
him (Bobby Franks) into the back seat thinking he was alive. 
I got calmer while quieting my associate. Franks was hit 
on the head several times. My associate said, “This is terrible, 
this is terrible.’ ” 

Emotion, or totally devoid of emotion? When he saw Loeb 
knocking out the life of this boy, it took Loeb five minutes to 
quiet him down. 

He said, “This is terrible, this is terrible.” 

I will tell Your Honor, if you don’t think they have emo- 
tions, of another instance. Some of us didn’t think that Har- 
vey Church had. He told his story with the air of bragga- 
docio, and he gloated, apparently, while he was telling the au- 
thorities how tough a fellow he was. But when he was told to 
begin his march to the gallows, they carried him there in a 
stupor. 

And if it is the fate of these two perverts that they must 
pay the penalty of this crime upon the gallows, when they 
realize it, you will find that they have emotions, and you will 
find they have fear, and you will find these cowardly perverts 
will have to be carried to the gallows. 

To calm him? No. “I told him it was all right, and joked 
and laughed, and possibly to calm myself, too.” 

Cold blooded? How did they put this poor little Franks boy 
into the culvert? 

“Unfortunately, the body was not kicked far enough into 
this hole.” 

There is that little dead body, naked, and after they shoved 
it in they kicked it in. And the unfortunate part of it was, 
accordingly to Loeb, “Unfortunately the body was not kicked 
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far enough into this hole, because a foot remained protruding, 
visible to a passerby.” 

That was the only unfortunate thing about this, that a foot 
stuck out. The body was found the next day; and they are 
sitting before Your Honor on a plea of guilty to this murder. 

He did not have any emotions. He first told the doctor, in 
accordance with his own ideas or his training, that he got a 
kick out of the whole thing; and then he began to get a little 
more truthful to the doctor. 

On page 110: “He first stated that he got more of a kick 
out of discussing it with his own family; but later changed 
his statement, and said that he felt he got a little less kick, be- 
cause he had some slight remorse. His mother said that who- 
ever did it should be tarred and feathered.” 

What does that mean? A mob ought to take him? We 
have heard Mr. Darrow talk repeatedly of the hoarse cry of 
the angry mob. 

There is no danger or fear about hearing the hoarse cry 
of the angry mob, if the extreme penalty is visited here. I am 
not so sure, otherwise. 

“On the other hand, the patient was a little worried.” Well, 
what is worry? Worry is an emotion, the same as fear, the 
same as love. ‘Worried, by the attitude of his father.” 

I would like to direct Your Honor’s attention to what I 
have marked here (handing paper to the court), and particu- 
larly the word “decent,” showing the attitude of mind of some 
of the defense alienists when they refer to childish pacts, and 
so on. I will skip that. Do you want to look at it? 

Now, let us find out how he has acted in jail. (On page 
114, Your Honor), “He has shown nothing unusual in his be- 
havior in jail.” Acts just like a normal, sane person. “He 
has shown nothing unusual in his behavior in jail.” 

Of course, after this report had been given to the lawyers 
and the doctors from the East, they had to add to it a little 
bit, just as they did about the epilepsy, and Doc White brought 
in a lot of things that are not in this report, and someone else 
brought the unusual conduct of the defendant while he was in 
jail, wearing an old coat, and so on, 
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‘This is terrible, this is terrible. I told him it was all right, 
and talked and laughed to calm him.” 

But these two doctors, when the defense was young and 
had not matured, say he showed nothing unusual in his be- 
havior in jail. 

“His life is quiet and well ordered. Eats and sleeps well, 
even going to sleep while his associate was being examined in 
the same room.” 

Dr. Krohn has been criticized for saying that these defend- 
ants were correctly oriented in all three manners. Let us see 
what these three doctors say: 

“He is correctly oriented in the three spheres.” 

He knows his name, he knows where he is, he knows what 
is going on. 

“He takes a lively interest in the jail routine, and in the 
affairs of other prisoners, speaking .of their crimes and their 
prospects in the usual jail phraseology, ‘Such and so-and-so 
will get the rope,’ or ‘I think so-and-so will get the street.’ ” 

Is there anything in his conduct in the jail that those doc- 
tors discovered to indicate a boy who wants to do a mad act? 
Or is it just the conduct of normal people, people who are re- 
sponsible to the law for their violations of it? 


(HERE A REcEsS was TAKEN Unrvit 2 P. M.) 


Mr. Crowe. May it please Your Honor: I do not intend 
to take up any more time than I deem is necessary. Your 
Honor has been extremely patient with the State and with the 
defense in this case, but I think that Your Honor realizes, as 
most everybody realizes, the tremendous importance of this 
case, and the fact that it should be tried in an orderly man- 
ner, according to the laws of the State; and where human 
lives or the enforcement of the law is concerned, time is of 
little moment. 

I just want to call your attention to one or two little things 
which show that this was not a purposeless crime of mad boys 
traveling around in a dream. On page 105 of the Hulbert- 
Bowman report, the doctors say: 

“The boys arranged to have their rented car, with a black 
cloth over the license plate, backed up to the tracks, at the place 
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where the box would be thrown. They had timed the train; 
they had arranged that if the train was late, it probably meant 
that there had been some flaws in their plans, and that the fa- 
ther had sought aid, whereupon they would.drive away in the 
car and not wait for the train.” 

Planning, deliberating, working out the most minute de- 
tails, they were perfectly assured that their plans were so per- 
fect that they themselves would never be suspected, and of 
course would never be apprehended. 

And nothing, in my judgment, but an act of God, an act of 
Providence, is responsible for the unraveling of this terrible 
crime. I think that when the glasses that Leopold had not 
worn for three months, glasses that he no longer needed, 
dropped from his pocket at night, the hand of God was at 
work in this case. He may not have believed in a God. 

But, if he has listened and paid attention and thought as 
the evidence was unfolded, he must begin to believe there is a 
God now. 

No thought of money; a mad act committed by mad boys 
in a dream; money did not enter into it, and yet they tell the 
doctor and he tells us: “They planned to divide the $10,000 
ransom money equally ;” and I believe one of our alienists ex- 
pressed it,—they planned “to cut it fifty-fifty.” 

I have repeatedly referred to the fact that they tried to 
create an impression that when the doctors were examining 
them they were perfectly frank, they cooperated, they did not 
lie, they did not distort, they did not hold back any evidence, 
and that is the sworn testimony of the three doctors from the 
Fast. 

Let us find out whether that is true or not. I suspected 
and I tried to get them to admit on cross examination that 
boys of superior education and intellect, boys who could plan 
a crime of this sort stretching over a period of six months and 
attend to every minute detail, boys who showed such an aban- 
doned and malignant heart as the facts in this case show that 
they possessed, might possibly, when caught like rats, lie just 
a little bit to friendly doctors who were trying to build up a 
defense for them to save their worthless lives. Oh, no, that is 
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impossible. Everything they told us was true. They with- 
held nothing. ‘They distorted nothing. They suppressed 
nothing. | 

Well, let’s see what they say about it. In the report that 
was intended to be a secret report and was not to fall into your 
hands or into mine. On page 115, if Your Honor please, in a 
friendly psychiatric examination : 

“The boy is apparently frank, but is not absolutely so, some- 
times distorting his statements, but without anything to indi- 
cate it, and- sometimes suppresses much data.” 

I wonder, is it possible they did fool Old Doc Yak from 
Washington, and I wonder whether it was necessary to fool 
him. I wonder whether he was not willing to try to fool the 
Court? 

Back to the motive again, on page 116: “He had no hatred 
toward the boy. As the hate of his first planned victim disap- 
peared, the excitement of planning grew, and money developed 
as an afterthought. Neither he nor his associate would have 
‘ done it without the money. That extra $5,000 would have 
been his security.” And then the doctor, quoting the language 
of Loeb in quotation marks, says: “And $5,000 is $5,000.” 

And again as to whether or not there are any emotions in 
the defendant, on page 117: “He anticipated a few unpleas- 
ant minutes in strangling the victim.” Then the doctor com- 
ments, “Facial expression of disgust.” 

But no interest, no emotion; just mad boys; a feeling of 
repugnance and disgust at the murder, that was not originally 
contemplated, but was an afterthought because it was neces- 
sary to murder in order to remain at large. Have they any 
interest in the money? 

Follow on page 118, Your Honor: “We anticipated espe- 
cially the money,” in the language of Loeb, and then the doc- 
tor adds in parenthesis, “Facial expression of interest.” 

“We thought we had it all so cleverly worked out, and we 
felt certain at not being caught. We felt certain of not being 
caught, or we would not have gone into it.” 

Ts that the mad talk of a mad man or a mad boy? Or is 
that the cold blooded reasoning of a man who is a criminal, 
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with a criminal heart and a superior intelligence and educa- 
tion? ; 

“IT had considered the possibility of being caught. I was 
afraid my father” (more emotion) “a sick man, could not 
stand the shock.” 

First, if they were not certain they were not going to be 
caught they would have backed out, their own safety con- 
sidered. 

Second: “I had considered the possibility of being caught 
and I was afraid my father, a sick man, could not stand the 
shock, but I felt so certain of not being caught that we went 
on with it.” 

No emotion. Just a machine. And yet again, on page 118, 
if Your Honor please, the doctor says: “He expressed re- 
morse.” At what? At his being caught. The only one that 
he is concerned in, in his scheme of life, is himself. 

“T asked him if he would go through this plan again if he 
felt. certain he would not be discovered. He replied, ‘I believe 
I would.’ ” 

Why? Darrow says $10,000 is not the motive, but take it 
from his own lips: “I believe I would, if I could get the 
money.” Page 118. Not the thrill; not the excitement. “TI 
believe I would, if I could get the money.” 

“The patient’s attention was called to a newspaper account 
of an interview with Mrs. Franks, the mother of the victim, in 
‘which she stated she had no desire to see the boys hanged, but 
-yould like to talk to them to know whether the boy suffered in 
his last moments. The patient was asked whether it would up- 
set him at all to talk with Mrs. Franks. He replied he thought 
it would upset him a little, and make him feel sad. He said 
when he read this interview in the paper, ‘My first feeling 
was joy.” 

Joy, at what? “ “That it might help us, her not feeling vin- 
dictive. ‘Then a little remorse, not much, perhaps a little bit.’ ” 

His emotions respond not much when he thinks of the suf- 
fering of Mrs. Franks; but when he thinks that her statement 
might save his neck, he experiences great joy,—emotion. 

No emotion? These doctors could not find emotion? Again 
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on page 119: “The patient stated that although he had no 
feeling of remorse about the crime, he felt very, very sorry 
about it for his family’s sake, because it might cause them 
distress. ‘I would be willing to increase the chance of my 
hanging to save the family from believing that I was the arch- 
fiend. My folks have probably had the blow softened by 
blaming: him (Leopold), and his folks by blaming me; but 
before I decide to take the responsibility in order to save my 
family, I must consult with my elder brother.’ ” 

Everything he said and told the doctors, he told it on ad- 
vice; and repeatedly this report demonstrates that. 

There has been some talk here, in order to make him ap- 
pear to be mad, that he even contemplated killing his little 
brother Tommy, or killing his father. The evidence in this case 
shows that that is just thrown in for good measure, that it has 
no foundation in fact at all. It is another piece of perjury 
* manufactured in order to build a foundation for a perjured in- 
sanity defense. 

On page 120, if Your Honor please, when questioned about 
his attitude toward his family, the questioning was directed 
toward the possibility of some of them having been consid- 
ered as the victims of this superior crime. It does not emanate 
from him, and it does not emanate from Leopold. The doctor 
suggested it to him. ‘The questioning was directed toward 
the possibility of some of them having been considered. He 
described having in a joking way proposed that his own young- 
er brother Tommy be the victim, and his associate jokingly 
agreed with it; but they gave up the idea because it was not 
practical, for this reason: that Tommy having disappeared, 
the patient would have to be at home, and with the family, dur- 
ing the period of the hunt, and could not be footloose to carry 
out the plans of securing the ransom money. “I couldn’t have 
done it, because I am tremendously fond of him.” 

Emotion; love. After this had been suggested to him, still 
they thought of money, money, money. If they kidnapped one 
of the fathers he asked who would furnish the money. They 
thought again that it was not practicable, that there would be 
no one to furnish the money. Let’s see whether they had any 
thought of money in this kidnapping. 
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Again, on page 121, if Your Honor please: ‘“He had pro- 
posed that with his associate, and with his associate had con- 
templated, using Dick Rubel, a very close friend of the patient 
and his associate, toward whom neither the patient nor his as- 
sociate had any ill feeling nor grudge, as a victim.” On page 
122: “The plan of kidnapping Dick Rubel was given up, be- 
cause Dick Rubel’s father was so tight we might not get any 
money from him.” 

And also, another reason—it all runs through. First, the 
necessity of getting the money, and second, the necessity of 
avoiding detection, And on page 122: “And furthermore, 
they might be suspected, because they were such close friends, 
and associated so much with him.. Therefore, they would be 
sure to be questioned if Dick Rubel should disappear.” 

Now, I told Your Honor about A, B, C and D, that these 
doctors decided that it was forensically inadvisable to go into, 
that it might hurt the defense if it was gone into, and for that 
reason they did not go into it. 

I told you at that time that I would prove by this report 
that Loeb had committed major crimes, four of them, that he 
would not even tell’ his lawyers about, that he would not tell 
the doctors about, and they concluded that it was a bad thing 
to make inquiry about; that Leopold knew about these; and 
that Loeb was afraid of Leopold; that he contemplated kill- 
ing him so that he would not be in his power. I told Your 
Honor, and I have no desire to repeat it, the use that Leopold 
made of that information, and the method in which he black- 
mailed Loeb. 

Now, let us see what the evidence is on that. “The patient 
and his associate were on very intimate terms, but the patient 
stated that his associate often stated that he would never en- 
tirely trust the patient, since the time the associate had found 
the patient was taking unfair financial advantage of him.” Or, 
in other words, that he did not have the honor that is supposed 
to exist among thieves; Loeb was robbing Leopold. “In a 
way, I have always been sort of afraid of him. He intimidat- 
ed me by threatening to expose me’—A, B, C and D. “He 
intimidated me by threatening to expose me, and I could not 
stand it.” 


1142 FAMOUS JURY SPEECHES 


And on page 123: “Of late the patient, Loeb, had often 
thought of the possibility of shooting his associate.’ He was 
afraid of Leopold, he was afraid that Leopold might tell of 
A, ByGC.andeb, 
~“T could not stand it. I had often thought of the possibility 
of shooting him.” And again, on page 123, Your Honor: 

“He often contemplated shooting his associate when they 
were out together and they had the associate’s revolvers along. 
He thought of pointing the revolver at his associate and shoot- 
ing him. He denied ever having thought of hitting him over 
the head with a chisel. “The idea of murdering a fellow, espe- 
cially. alone, I don’t think I could have done it. If I could 
have snapped my fingers and made him pass away in a heart 
attack, I would have done it.’ ” 

Now, we can understand why the doctors in their testimony 
suppressed this part of the testimony. Now we can under- 
stand what A, B, C and D are. On page 124: “One reason 
why he never murdered” Leopold—the report says “associate” 
—““was that he felt that he would be suspected and there was 
no very safe way of doing it.” 

An innocent boy, doing the killing for a thrill, who did not 
care what boy he picked out, rich or poor, black or white. Ac- 
cording to Mr. Darrow, money had nothing to do with it at all. 

I have demonstrated by their own evidence, Your Honor, 
that money was the underlying motive of the whole thing, and 
a secondary, or equally pronounced consideration was that 
they were not going to kill anybody if they thought there was 
a possibility of being caught. 

They did not kill the first man they had in mind because he 
was a larger man than they. They would have backed out at 
_ any time if they had thought-there was a possibility of being 
caught. Always that concern about their own precious hides. 

And one reason why he did not kill Leopold was because 
he knew of no safe way of doing it and he might have been 
suspected. Well, it might have been a good thing if he could 
have planned a safe way to kill Leopold as he did to kill Bobby 
Franks and then have stopped there, or he might have carried 
it a little further and committed suicide and I think the com- 
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munity—a pall might have settled over them but I do not think 
their grief would have lasted long. 

“In connection with this he had often contemplated mur- 
dering his associate and securing a new pal.” 

Somebody who would have nothing on him. 

“He states, that he had often contemplated hitting his asso- 
ciate over the head with a pistol, later shooting him, breaking 
the crystal of his watch, robbing him, leaving things in a way 
to create the effect that his associate had been robbed but there 
had been a struggle and he had been killed during the strug- 
gle.” (On page 124.) Money, and his opinion of the power of 
money. He thought that on account of his millions or his fa- 
ther’s millions that he was- above the law. He believed that 
you cannot hang a million dollars in Cook County no matter 
how dastardly the crime. Well, I disagree with him. I think 
the law is superior to money. 

I direct Your Honor’s attention to page 126: “He contem- 
plated escape from jail, but he does not want to do this for it 
would distress his family to have him disappear and to be 
known either as a criminal or an insane person. Before he de- 
cides to escape he wanted to discuss this with his older brother 
Allen. He thinks’—and this is his philosophy and I don’t 
know but what it was quite a coincidence that one of the 
books he took to the Morrison Hotel, was the “Influence of 
Wealth on Imperial Rome,” but it is his philosophy here, Your 
Honor. “But he thinks an escape could be managed by spend- 
ing a few thousand dollars by bribing the guards of the jail 
and by someone giving him a gun. He says that without any 
swagger, as though it were only a matter of careful detailed 
planning which his mind can do. He has not made plans as 
to where he should go should he escape.” Then the doctors 
add: “It must be borne in mind that Tommy O’Connor, one 
of the most desperate and one of the most intelligent criminals 
Chicago has ever known, did a most successful jail delivery 
from this jail within the last few years.” 

What a feeling of comfort and security mothers and fathers 
of this town would have, with their children going back and 
forth upon the streets of Chicago to school and these two mad 


ey, 
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dogs at large. My God, every mother and every father would 
shudder and they would want-to lock their children in the 
house until they knew that the mad dogs had been captured 
or killed. ; 

Let us find out about this superman stuff. Page 127: “He 
often discussed morals with his associate, who insisted to him 
that the only wrong he, the patient, can do is to make a mis- 
take, that anything that gives him pleasure is right for him 
to do.” 

Let’s find out what judgment and credence Loeb pays to 
that statement, quoting him literally from 127 he says, “I took 
this statement with a great big dose of salt. Smiles.” 

Well, he knew Leopold, and he knew when Leopold was 
joking and he knew he was in earnest and when he talked 
about the superman theory, he says: “I took it with a great 
big dose of salt. Smiles.” 

But the doctors swallowed it as if it was sugar. No emo- 
tion? Page 128: “He says he is not sorry for his present 
predicament.” 

It reminds me of a fellow over in jail some years ago who 
killed his wife and when his lawyer went in to talk to him he 
had no defense on earth. At that time these nameless insanity 
diseases were not thought of and it looked as if this fellow 
was going to hang, and he afterwards did, and he told the 
lawyer with tears running down his cheeks, “You know there 
isn’t anybody in town who feels as bad about this as I do.” 

There isn’t anybody in town that feels as bad as Loeb does: 
about his present predicament for his family’s sake. He says 
he should be sorrier. He says it is wrong. He doesn’t know 
what should be done to him. He felt that the law should take 
its course unless he could avoid it in some other way. 

Now, that is probably by escape, by bribing guards, and 
further he says that is not out of the questionTommy 
O’Connor got out and he is out yet. 

One hurdle at a time is his theory and Darrow’s theory, to 
beat the rope. ‘Talk about life imprisonment in the. peniten- 
tiary. Escape if you can and if you cannot the same argu- 
ments that we made to save your necks we will make to the 
Board of Pardons or the Governor and get you out. 
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He would repeat maybe if he knew he would not be discov- 
ered. Is that mitigation, Your Honor? All the way through 
this report runs the statement: “I would kill again if I 
thought I would get away with it,” and they offer that in miti- 
gation for a murder. 

“When he and his associate Guatreled in March the patient 
considered securing another friend for his criminal operations. 
He actually hinted concerning this to his friend, but as he met 
with no favorable response he did not press the matter further. 
As he had considered that he and his associate would be no 
longer together after June of this year” (that is when Leo- 
pold would be in Europe, on page 129) “he had thought of 
other ways of continuing his career of crime, A, B, C, D and 
the Franks murder is EF! One idea was to rent a room in a 
bad neighborhood and hang around poolrooms and meet crim- 
inals. He had also considered on page 130, becoming a clever 
financial criminal, a financial criminal.” 

Money, money, money; not thrill, not excitement. A clever 
financial criminal, after he finished his law courses. He stat- 
ed that he had considered crimes similar to that of Koretz, who 
had put through a gigantic stock swindle. If Mr. Darrow 
had read this, I think he would have blamed Koretz for this 
murder. 

On page 1312 “The patient’s high intellectual functions 
are intact; he is obviously of high intelligence. The examina- 
tion was extensive, but did not show any pathology except the 
low basal metabolism.” 

That was the only thing that this extensive examination 
showed, and not a sign of pathology at all. “He is correctly 
oriented, and in excellent contact with his surroundings. He 
denies any hallucinatory experiences, and there is no evidence 
of their presence. He has no feeling that people are against 
him, or that he is being treated unfairly at the present time. 
Patient is intensely selfish, and wrapped up in his own 
thoughts and feelings.” 

Heredity, finally Mr- Darrow says; the family, or some an- 
cestor away back, planted the seed here. Hereditary influence. 
Well, let’s see what their doctors say, on page 139: “There is 
nothing about the patient’s condition to show any evidence of 
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a hereditary nature, and there is not the slightest reason to 
suppose that a condition of this kind will be transmitted to 
future generations by any of his siblings or relatives. This 
condition is acquired within the life history of the individual, 
and dies out when he dies.” It is something of his own con- 
struction, and his ancestors are in no degree responsible for it. 
It will die out when he dies out. 

“There is nothing elicited from a most careful and pains- 
taking history from all possible sources, to suggest that the 
family, either by omission or commission, contributed toward 
his delinquencies in the way they trained this boy.” 

Is your Honor going to be more influenced by an argument 
of Mr. Darrow, that Dickie is not responsible for this, that 
his family is, that it is due to heredity and training; or are 
you going to be more influenced by the statement of their doc- 
tors, who say: “After the most extensive investigation, we 
find nothing in his family history or nothing in his training, 
that contributed in the slightest particular to this crime. It is 
a matter of his own making; it was born within him, and will 
die within him.” 

Suort REcEs. 


Now, if your Honor please, I want merely to direct your 
attention, without reading it, to page 100 of the Bowman- 
Hulbert report on Leopold; and as I come to matters that I 
do not think ought to be read, I will merely direct your atten- 
tion to them. That is at the top of the page, the first four or 
five lines and I won’t read it. 

Continuing with the Bowman-Hulbert report on page 100 
—and here the person talking is Leopold, and not Loeb: 

- “The reason why they agreed to strangle the victim with 
a rope, to their mind, was that that would make them equally 
guilty of the crime. It was not with any idea of close friend- 
ship or brotherhood; it was, rather, the opposite. The patient 
did not like the idea of strangling the victim, and suggested 
chloroforming him; but his companion would not agree to this. 

In other words, all this king-and-slave fantasy is a pure fig- 
ment of the imagination of the defense. The real tie that binds 
in this case is that one was a criminal and the other had some- 
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thing on him. He was afraid of exposure; he contemplated 
murdering him; and the other one blackmailed him, in the 
manner that I have already indicated. 

Loeb wanted to shut the mouth of Leopold, and then break 
with him. Leopold had enough on him, on A, B, C and D, 
and that is why he wanted Leopold to help him choke the life 
out of little Bobby Franks. 

Again, on page 100: “Considerable trouble was experi- 
enced in perfecting a plan whereby they could secure”—what? 
The thrill? No—“the money, without exposing themselves to 
too much danger of being apprehended.” And again, on page 
100: “They wanted to divide. the $10,000 ransom money 
equally.” 

No emotion in the superman Leopold? No, he killed all 
his emotions before he came into Court, on the advice of 
counsel and the advice of doctors. But on page 102, when he 
is talking, he says: 

“It was necessary to hit the victim several times over the 
head and he bled some. This upset the patient a great deal. 
He said to his companion, ‘My God, this is awful.’ He expe- 
rienced a sinking feeling in the pit of his stomach. His hands 
trembled, he lost some of his self-control. His companion, 
however, laughed and joked and helped the patient to get back 
his self-control.” 

When they got to the culvert, they found the boy had al- 
ready died and they could not carry out their original scheme 
of strangling him with a rope. Again on page 108, “asked if 
he would commit another such a crime if he were certain that 
he could escape detection, he replied, ‘I would not commit an- 
other such a crime because I realize that no one can ever be 
sure of escaping detection.’ ” | 

He feels that this would be the only reason that would keep 
him from such another attempt. That there would be no ques- 
tion of remorse or guilt entering into it. 

The desire to save their own worthless hides is the only 
thing that enters into their thoughts. No emotion. 

And yet, on page 108, before he knew that he would have 
to chloroform his emotion and let intellect walk into the court 
alone, he stated that he is rather fond of small children, that 
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he always wanted to take a crying child into his arms and 
comfort it. ‘That on such occasions he almost noticed a func- 
tioning of his lachrymal glands. 

“While in the jail the patient has clearly been under con- 
siderable emotional tension. Been under considerable emo- 
tional tension and is rather irritable at times.” 

The newspaper report that he is a cold-blooded scientist, 
with no emotions and entirely unconcerned, the argument of 
his counsel, that he is a cold-blooded scientist, with no emo- 
tions, and entirely unconcerned, as Drs. pauers and Bowman 
say on page 109, “is completely wrong.” 

“The patient ordinarily is able to.make a calm and self- 
possessed appearance, and before reporters and visitors seems’ 
perfectly self-possessed and unconcerned. On the other hand, 
when he does not feel the need for doing it, and when he is 
talking frankly with people and no longer posing, he shows a 
good deal of irritability and nervous tension.” 

When he is not posing to prepare a defense, based on the 
fact that he has no emotion, when he is not posing, these doc- 
tors say he shows a great deal of emotion. He wouldn’t lie 
either. Why, Your Honor, it really would be too bad if these 
two young fellows imposed on Old Doc Yak, lied to him. I 
showed to you what Loeb said he would do. I showed to you 
in this report what he has done. He has lied repeatedly to 
the doctors. He has lied under advice of counsel and family. 
He has suppressed and distorted. 

Let’s see what Leopold said he would do. On page 109: 

“He seems to be reasonably frank during the examination, 
particularly with regard to his own feelings and emotions 
and his estimate of himself. On the other hand, he undoubt- 
edly omits certain data regarding some of his past experiences. 
He lied rather plausibly at times. Later, when he realized 
that it was known that he was lying, he appeared perfectly 
unconcerned. A number of times he inquired whether his 
story agreed with his companion’s and seemed to show a great 
deal of concern about this matter.” 

In other words, he wanted to know whether they had both 
learned their lesson in the same manner from their instruc- 
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tors and whether they were both telling the same story. “In 
fact, he did this so crudely that it was apparent that he was 
concerned lest there be some failure of their stories to coin- 
cide.” 

In other words, both of them are lying, both of them have 
lied, both have suppressed things and hidden them from their 
doctors, and they had to do it in order to give a basis to that 
insanity defense here. 

Both of them had been schooled and trained and instructed 
as to what to tell these doctors and what not to tell them, and 
when he is telling his story he is concerned lest there be some 
failure of their stories to coincide, lest one of them might for- 
get or the other might forget. 

Money! On page 111: “They also considered kidnapping 
their respective fathers, but this idea never got very far be- 
cause the immediate objection of securing the money came to 
’ their minds.” 

Money was always uppermost in their minds when they talk 
about this kidnapping, and the murder, as I have explained, 
is an afterthought, in order to protect themselves. Psychiatric 
observations! We live and learn. “Patient’s (Leopold’s) in- 
tellectual functions are intact and he is quite obviously an in- 
dividual of high intelligence. He is correctly oriented, and 
in excellent contact with his surroundings.” 

Now, will Your Honor read from here over on to the next 
page a line or two. (Handing paper to Court.) 

(Here the Court referred to a passage in the report which he 
read privately.) 

The same argument was made by Mr. Darrow with refer- 
- ence to Leopold as was made about Loeb. First he began 
to blame the old German philosopher Nietzsche, although 
every student in every university for the last 25 years has 
read his philosophy. And then I guess he thought that would 
not do because if reading this philosophy would be an excuse 
for this crime, how about the countless thousands who have 
gone before and who are still reading this philosophy who 
lead decent, honorable lives? 

He did not have a poor old nurse in this case to blame, 
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and he was not quite satisfied in blaming some remote an- 
cestor, so he blames their parents, respectable, decent law- 
abiding citizens. 

The only unfortunate thing that ever came into their lives 
was to have a snake like Leopold in that decent family. 
Casting blame where blame was not due, but where sympathy 
should go out as it does go out from the heart of every person 
in this community, to the respected families of these men. 

But Darrow says, “No. Save your sympathy for the boys. 
Do not place the blame on the boys. Place it on their fam- 
ilies. ‘This is the result of heredity.” 

Well, let us see what the doctors say. On page 122, and 
I have read what they said about the family history of Loeb: 

“However, it might be said that our present degree of knowl- 
edge gives us no reason to feel that a mental condition such 
as the patient’s is of an hereditary nature, or that it will ap- 
pear in future generations. ‘The family has apparently en- 
deavored to do everything possible to bring the patient up in 
a suitable manner, and there has been no conscious error or 
neglect on their part.” 

Well, so much for the medical defense in this case. Mr. 
Darrow has read to you poetry. May I be permitted, if 
Your Honor please, for a few moments, to read you some 
prose? 

“The White House, Washington, D. C., August 8, 1904. 

“The application for commutation of sentence of John W. 
Burley is denied. “This man committed the most heinous crime 
known to our laws. Twice before he has committed crimes of 
a similar, but less terrible character. In my judgment there 
is no occasion whatever for paying heed to the allegation that 
he is not of sound mind,—allegations made after the trial and 
the conviction,” as in this case. 

No person in all this broad land who knew these two de- 
fendants ever suspected that they were mentally diseased un- 
til after Bachrach and Darrow were retained to defend them 
in a case where they had no escape on the facts. 

If I had taken them into custody on the twentieth day of 
May and attempted to have them committed to an insane 
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asylum Mr. Darrow would have been here, their families 
would have been here, and all the doctors that they could 
hire; and there would be only one crazy man in the court 
room, and that would be the State’s Attorney. 

“Nobody would pretend that there has ever been any such 
degree of mental unsoundness shown as would maké people 
even consider sending him to an asylum if he had not com-’ 
mitted this crime. Under such circumstances, he should cer- 
tainly be esteemed sane enough to suffer the penalty for his 
monstrous deed.” And the penalty in this case was hanging. 

“T have scant sympathy with the plea of insanity advanced 
to save a man from the consequences of crime when, unless 
that crime had been committed, it would have been impossible 
to persuade any reasonable authority to commit him to an 
asylum as insane.” 

Would it be possible in this case, if this crime had not 
been committed, to persuade any reasonable authority to com- 
mit either one of these men to an insane asylum as insane? 

“Among the most. dangerous criminals, and especially 
among those prqne to commit this particular kind of offense, 
there are plenty of a temper so fiendish or brutal as to be in- 
compatible with any other than a brutish order of intelligence ; 
but these men are nevertheless responsible for their acts; and 
nothing more tends to encourage crime among such men than 
the belief that through the plea of insanity or any other meth- 
od it is possible for them to escape paying the just penalty of 
their crimes. The crime in question is one to the existence of 
which we largely owe the existence of that spirit of lawlessness 
which takes form in lynching. It is a crime so revolting that 
the criminal is not entitled to one particle of sympathy from 
any human being.” 

And I submit, if Your Honor please, the crime at bar is 
so revolting that the criminals are not entitled to one par- 
ticle of sympathy from any human being. I continue the 
reading: 

“Tt is essential that punishment for it should be not only 
as certain but as swift as possible. ‘The jury in this case did 
their duty by recommending the infliction of the death pen- 


1152 FAMOUS JURY SPEECHES 


alty. It is to be regretted that we do not have special provi- 
sion for more summary dealing with this type of cases.” 

That is to be regretted in this case, if Your Honor please, 
that under the laws as you have found them, we have no more 
summary manner of dealing with the case at bar. 

But this is a community of law, and this community will 

‘survive or fall as we enforce our laws and respect them. I 
continue the reading: : 

“The more we do what in us lies to secure a certain and 
swift justice in dealing with these cases, the more effectively 
do we work against the growth of that lynching spirit which 
is so full of evil omen for these people, because it seeks to 
avenge one infamous crime by the commission of another of 
equal infamy.” 

“The application is denied, and the sentence will be carried 
into effect.” 

I submit, if Your Honor please, that it is safer to follow 
the reasoning of this state document than it is to follow the 
sophistries of Clarence Darrow. 

I submit that it is safer to follow the phtlosophy of The- 
odore Roosevelt as he laid it down in this great state paper 
when he was President of the United States and was only 
concerned with the enforcement of the law, than it is to follow 
the weird and uncanny philosophy of the paid advocate of 
the defense, whose business it is to make murder safe in Cook 
County. 

Now, if Your Honor please, the other day Mr. Darrow ar- 
gued that the State had advanced the silly argument that these 
boys were gamblers, and they gambled for high stakes; and 
he said the only evidence we had to predicate such a charge 
on was the testimony.of Leon Mandel, who had played one 
game of bridge with them and who said that in that game they 
played for five or ten cents a point. 

The trouble with Mr. Darrow is that he does not know all 
the facts in this case; he does not know all the evidence. 

I thank God that I am not a great pleader; because I 
think sometimes when men are obsessed with the idea that 
when they open their mouths words of wisdom rush out, that 
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all that is necessary in the trial of a case is to make a won- 
derful argument, a great many of them fail, in my judgment, 
for those reasons; because they rely too much upon their 
oratory, they pay no attention whatever to the facts in the 
case; and, after all, I believe that. courts and juries are in- 
fluenced, not by oratory, but by hard facts sworn to by wit- 
nesses. That is why I have paid more attention to the’ prepa- 
ration of the evidence in this case than I have to writing a 
closing speech. 

- Now, let us see where there is any other evidence in this 
case. Among the letters introduced in evidence we find the 
following from Allen M. Loeb: 

Allen Loeb is the generalissimo of the digtnee: he is the 
one who is advising young Loeb whether or not he ought to 
tell the doctors this, or whether he ought to tell the lawyers 
that. , This letter was mailed May 19th at 5:30. P. M., 1924, 
and. probably was received by Richard Leap the day we the 
murder; marked “Personal.” 

“Dear Dick: I wanted. to send this letter to you so there 
would be no possible chance of Dad seeing it. . Glad to 
hear about Sammy Schmaltz, but could that amount have been 
possibly reversed’— 

In other words, as I read this letter and as Tate Honor will 
read it after I get all through, he was glad. to hear he had won 
some money, but could that amount have been possibly re- 
versed, could he have lost it instead of winning it? 

“Tf so, you are all wrong in your gambling; .and even so” 
(even if you did win instead of lose) “you must be shooting 
a little too high. Did you get cash, or did he pay on an I. O. 
U., I suppose? Best love, . Allen.” 

Another letter from one of his companions, and it is fair 
to assume that he is a wealthy man, or the son of a wealthy 
man. 

“Robert L. Leopold, 

530 Thompson Street. 

Ann Arbor, Michigan. ; 

Dear Dick: Just a line, as I,,am awfully busy, and I am 
coming to you for help. I have an exam in history, 17, and 
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know nothing about it. Furthermore, my notes are no good. 
You said last semester that you would let me take your notes 
in the course. Please send them to me right away if you can. 
My.exam is next Friday and I must study. Please drop me 
a line and let me know, so I know whether to plan on them . 
or not. I am damn sorry that we couldn’t see each other 
while I was home, but you are always so busy. I 
guess I am, too, while home. But I always feel.as though I 
am intruding when you guys are gambling because I don’t 
gamble that high. At any rate better luck next time when 
home. 
Thanks in advance for your trouble, 
Sincerely, Bobby.” 

It is in evidence in this case, if Your Honor please, that 
both of these defendants had a bank account. We put a wit- 
ness on the stand, an employé of Sears Roebuck, who tes- 
tified that from time to time she gave checks to the defendant 
Loeb here. She told me about two checks for two hundred 
and fifty dollars, I am not quite certain about the date and I 
want to be accurate. 

His allowance was $250 a month, so they say. The Charle- 
voix bank statement shows that he deposited on: 

March 15, 1923, $141.55 

March 25, $125.00 

May 16, $345.00 

May 31, $300.00 

(All this was in 1923.) 

June 28, $683.00 

July, $171.40 

July 13, $259.00 

July 16, $108.00 

July 21, $50.00 

August 27, $155.00 

August 28, $175.00 

September 8, $300.00 

September 19, $302.75 

Where did he get it? These are not checks for $250.00 
from Sears Roebuck. 
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Then he had another account at the Hyde Park State Bank. 

It shows as follows on deposits: 

October 1, 1923, $485.00 

October 16, $50.00 

November 1, $444.50 

November 5, $100.00 

November 16, $100.00 

November 19, $730.00 

November 28, $175.00 

(Business was good that month.) 

December 24, $400.00 

February 6, $425.00 

(That is this year.) 

February 14, $230.00 © 

March 14, $137.00 

April 16, $350.00 

April 25, $100.00 

May 15, $536.51 

(This was the week before the murder and where did he 
get it?) 

April 16, $350.00 

April 25, $100.00 

(That is 1924. Where did he get it?) 

Mr. Darrow. Do you know whether any of those checks 
were from one bank to the other? 

Mr. Crowe. I don’t know, Mr. Darrow. 

Mr. Darrow. It might do well to look into it. 

Mr. Crowe, He didn’t get it from his father in those 
amounts and at those times. Would A, B, C and D explain 
it or part of them, or are those moneys that he won in gam- 
bling? 

Here the Court suspended upon request of Mr. Crowe. 


THurspay, Aucust 28, 1924 


When I left off last night, Your Honor, I had called your 
attention to the fact that the defendant Loeb had in the Hyde 
Park State Bank and the Bank of Charlevoix a sum somewhat 
over $3,000. 
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I read off the deposits, showing that in some months he’ had 
deposits as high as seven, eight or nine hundred dollars, and 
the testimony on behalf of the defense is here that he had an 
allowance of $250 a month. That can be construed as evi- 
dence either in support of the contention of the State that 
these men gambled for high stakes, higher than their mil- 
lionaire friends could afford to gamble for, or it may be con- 
sidered in support of the contention of the State that A, B, 
C and D, were crimes committed by the defendant, Loeb. 

There has been testimony ‘here that he had bonds, Liberty 
Bonds, and had not clipped the coupons from them for two 
or three years. Well, if they were the proceeds of a robbery, 
that was an act of wisdom and discretion. 

Now, if Your Honor please, in support of our contention 
that the motive in this case was, first, money; that the orig- 
inal crime planned was the crime of kidnapping; that mur- 
der was later decided upon in order to protect them from 
arrests and punishment,—I do not intend to take up Your 
Honor’s time by reviewing all the evidence independently of 
the statements made by these defendants to their doctors that 
I read to you yesterday from the Bowman-Hulbert report— 
but I will direct Your Honor’s attention to the “uncomfort- 
able afternoons” that they spent along the Illinois Central 
tracks, the number of times they threw a pad of paper from the 
car to see where the money would light. 

I will direct your attention again to the ransom letter: 

“Secure before noon to-day $10,000. This money must be 
composed entirely of old bills.” 

If they merely wanted to get the money and did not want 
to use it, what difference whether the bills were old; what 
difference whether they were marked or unmarked if they did 
not intend to spend them. 

As a final word of warning: “This is a strictly commercial 
proposition.” All the way through, if Your Honor please, 
all the way through this most unusual crime runs money, 
money, money. 

And when it is not money it is blood. I think that we have 
clearly established the real motive in this case. 
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Mr. Darrow relies upon the facts, first he says there was 
no motive, second upon the youth of the defendants, and third 
upon their mental condition. 

I strongly suspect that the real defense in this case is not 
any of those at all. 

The real defense in this case is Clarence Darrow and his 
- peculiar philosophy of life. I quite agree with the senior 
Bachrach when he was closing that they brought in a man 
who was an expert on punishment to instruct Your Honor 
just what punishment you should mete out in this case. In 
other words, the real defense in this case is Clarence Darrow, 
and those things which he has urged upon Your Honor as a 
defense I would like to take up in detail. 

As I say, I think I have covered completely and have dem- 
onstrated beyond the peradventure of a doubt that the only 
motive, controlling motive in this case was money, $10,000 and 
as much more as they could get afterwards. 

Now how about their health. The only thing patho- 
logically about Leopold is that he has a calcified pineal gland. 

Our doctor, Dr. Woodyat, said that did not mean anything, 
nobody knows, and nobody has testified on behalf of the de- 
fense that it did mean anything. Glands, they tell us, do not 
generally calcify until you are about thirty years of age. Now 
some people develop earlier in life than others. I believe in 
Africa, women are matured at nine years of age and bear 
children at nine or ten years of age. 

Leopold has developed a little earlier than the average man. 
He has developed sexually and mentally and if it means any- 
thing at all it means that he has the intellect and brain and 
mind of a man thirty years of age and that is all. 

I read to you last night, report of Drs. Hulbert and Bow- 
man. that there was not anything pathological about Loeb except 
the minus 17 on his basal metabolism. 

And every doctor who took the stand said that that was 
within the range of normality. That is the only thing that is 
abnormal, that is the only thing that is diseased, according to 
their evidence. And every expert that took the stand testified 
that that is normal, assuming that it is true. 
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Why, Your Honor can ‘look at them. You have looked at 
them. You have observed them. There is nothing the matter 
with them physically. Thére is nothing the matter with them 
mentally. The only fault is the trouble with their moral sense, 
and that is not a defense in a criminal case. 

There is Conners, 22 years of age, a Cairo negro, who was 
sentenced July 31 for a crime of murder on a plea of guilty. 

I submit, Your Honor please, if we can take the power of 
American manhood, take the boys at 18 years of age and send 
them to their death in the front line trenches of France in de- 
fense of our laws, we have an equal right to take men 19 years 
of age and take their lives for violating those laws that these 
boys gave up their lives to defend. 

Ah, many a boy 18 years of age lies beneath the poppies in 
Flanders fields who died to defend the laws of this country. 
We had no compunction when we did that; why should we 
have any compunction when we take the lives of men 19 years 
of age who want to tear down and destroy the laws that these 
brave boys died to preserve ? 

We might direct Your Honor’s attention to what is going on 
over this land right at this time while this case is on trial. Alex- 
ander Bujec, 19, must die in the electric chair October 17, for 
the murder of his.13 year old cousin in Akron, Ohio. He was 
sentenced August 20. 

Mr. Darrow has referred in the case to hanging. Mr. Dar- 
row is a student of criminology; he has written a book on it 
and he says the criminal age, the time when crimes are commit- 
ted, is between the age of 17 and 24. And Your Honcr and I 
know that the average criminal age is 22. 

If we are going to punish crime and by the punishment stop 
it, and the criminal age is between 17 and 24, how can we pun- 
ish it if the age 1s a defense? 

Mr. Darrow criticised Mr. Marshall for his quotations from 
Blackstone, and seemed to be under the impression that we were 
trying to try this case under the ancient British law. 

We are trying this case, if Your Honor please, under the 
statutes of the State of Illinois in the year 1924. 

They say that a boy between 10 and 14 may have sufficient 
capacity to commit a crime and be answerable for it, but it is 
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the duty of the State to prove beyond a reasonable doubt that 
he has sufficient capacity. 

The Statute that Your Honor is bound to enforce in this 
case, and the statute under which we are trying these defend- 
ants further provides that from 14 years of age up the law 
presumes that he has the capacity to commit a crime and is 
entirely and thoroughly responsible for it. 

Let us see at what age some of these men have been hanged. 

Buff Higgins was hanged at the age of 23. 

Butch Lyons was 25. 

Henry Foster, 24. 

Albert C. Fields, 24. 

Windreth, 29. 

Mannow, 27. 

Dan McCarty, 27. 

William T. Powers, 23. 

Chris Murray, 28. 

John Drugan, 22. 

Robert Howard, 30. 

Louis Pesant, sentenced on a plea of guilty April 15, 1904, 
by Judge Kernsten, was 23. 

Peter Neidermeyer, 23 and hanged. 

Gustave Marks, 21. 

Harvey Van Dine, 21. 

These were not the poor sons of multimillionaires; these 
were the sons of poor men, who had no advantages in life, men 
who had no education, men who had been brought up in the 
gutter and the slums, and men who did not develop intellectually 
at the early age that these men have developed at. 

Richard Ivens, 24. 

Andrew Williams, 22. 

Thomas Jennings, 28. 

Thomas Schultz, 19. 

Frank Shiblewski, 22, and his brother hanged the same day. 

Ewald, 23. 

Smith, 27. 

Lundgren, 25. 

Dennis Anderson, 21. 

Lloyd Bopp, 23. 
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Albert Johnson; 25, 

Earl Dear, 26. 

Jack O’Brien, 22. 

Mills, 21. 

Champion, 22. 

Zander: 22. 

Haensel, a man who fought for his country, who was syphi- 
litic, who was hit in the service of his country in the head by a 
chain weighing a thousand pounds, and who was discharged 
from further service physically unfit, was hanged in Cook 
County at the age of 27. 

The little songbird from Italy, Viani, 17. 

Brislane, 27. 

Sam Ferrari, 26. 

Oscar McDavit, a colored man who thought that the Lord 
had appointed him to lead his race back to Africa, 23. 

George Brown, 29. 

Antonio Lopez, 26. 

Harry Ward, 25. 

Carl Wanderer, 25. 

Ligregni, 27. 

Harvey Church, 23. 

Pastoni, 26. 

Dalton, sentenced by Your Honor; a colored boy, without 
any of the advantages that these men had, whose ancestors 
were slaves, only two or three generations removed from sav- 
agery in Africa, and yet he paid the penalty for the violation 
of the laws. 

Walter Krauser, sitting in the County Jail, marking off the 
days between now and the day he hangs, 21. 

Bernard Grant, sitting in the County Jail, waiting for Octo- 
ber 17, when he will pay the penalty upon the, gallows. 

Oh, but Mr. Darrow says there are only six men who have 
been hanged on pleas in Cook County. 

Now, Your Honor and I are familiar enough with the prac- 
tice over here not to be fooled by that. 

What happens when a man gets a guilty client and there is 
no defense? 
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He generally goes to the State’s Attorney, and he says, “If 
you will waive the death penalty I will plead guilty.” If there 
is in the nature of the case any mitigating circumstance the 
State’s Attorney says: 

“Yes, we will waive the death penalty. Let’s go upstairs 
and plead him guilty, and I will recommend life.” 

But if the case is of such a nature that the State’s Attorney 
cannot in ‘conscience and in law waive the extreme penalty, 
he says: 

“No, that man has got to go to a jury.” 

‘And then sometimes they do as Walter Stanton did this sum- 
mer. 

We went before the State’s Attorney and asked him, would 
he waive the death penalty? 

The State’s Attorney said: 

“No; this is a hanging case.” 

Walter Stanton then, went in and stated the facts to Judge 
Steffen, and Judge Steffen said: 

“Tf you plead him guilty I am going to hang him.” 

Walter Stanton then went before another judge, and there 
apparently was some misunderstanding, because he pleaded the 
man guilty, and when he got through the judge indicated he 
was going to sentence him to hang, and then Walter Stanton 
nearly collapsed and begged the Court for God’s. sake to let 
him go to a jury. 

The reason that courts do not hang any oftener than they do 
is because hanging cases always go to juries. Where the at- 
torney cannot make an agreement in advance, he says: 

“Well, then, I am going to take a chance with 12 men. 
They can’t do any worse than the court can do on a plea, and 
I am going to give my client a run for his money.” 

Now, Your Honor and I know that that is the case, and 
Mr. Darrow knows it is the case, and everybody who is familiar 
with procedure in the Criminal Court knows it is the case. 

It is not because there is one law for the judge and another 
law for the jury. It is not because juries must execute the law 
to the uppermost, and the Court has a right to sit as a friendly 
father. 
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It is a matter of fact, known to everybody, that when they 

cannot make an agreement with either the Court or the State’s 
Attorney, they go to juries. That is why we have only six 
hanged on pleas, and so many hanged on verdicts. 
' That being the situation, are we going to tell the criminal 
world, and Mr. Darrow says the criminal world is between 17 
and 24 and that the average is 22, the age at which murders are 
committed, crimes of violence are committed, are we going to 
tell them that the new law introduced into the statutes of Illinois 
by Clarence Darrow and approved by the Chief Justice of the 
Criminal Court makes it perfectly safe for them to murder, or 
are we going to tell them that the law will be vigorously en- 
forced? 

The law, if Your Honor please, is made to protect the in- 
nocent, and it is made to protect the innocent by punishing the 
guilty and in no other way can we protect the innocent or pro- 
tect society. 

I think, if Your Honor please, I have now covered the three 
defenses set forth by Mr. Darrow, their age, lack of motive 
and physical and mental condition. 

When we get all through, Mr. Darrow says that Your Honor 
ought to be merciful and finally, and that is his concluding de- 
fense, he appeals to your heart and your sympathy and not to 
your mind or your conscience. 

When I was listening to Mr. Darrow plead for sympathy for 
these two men who showed no sympathy, it reminded me of the 
story of Abraham Lincoln, about a young boy about their age 
whose parents were wealthy and he murdered both of them. 
He was an only child and he did it so that he might inherit their 
money. 

His crime was discovered the same as this crime has been 
discovered, and the court asked him for any reason he might 
have why sentence of death should not be passed upon him and 
he promptly replied, he hoped the court would be lenient to a 
poor orphan. i 

Robert Franks had a right to live. He had a right to the 
society of the family and his friends and they had a right to 
his society. 
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These two young law students of superior intelligence, with 
more intelligence than they. have heart, decided that he must die. 

He was only 14. 

These two law students knew under the law if you had a 
right to take a life you had a right to take it at 14 and they 
thought that they had a right to take his life, and they proceed- 
ed to take it. 

. Mr. Darrow quoted considerable poetry to you, and I would 
hke again to be indulged while I read a little bit of prose: 

“Crime and Criminals. If I looked at jails and crime and 
prisoners in the way the ordinary person does, I should not 
speak on this subject to you.” (This was an address delivered 
to the prisoners in the County Jail, if Your Honor please.) 

“The reason I talk to you on the question of crime, its cause 
and cure, is because I really do not believe in the least in crime. 

“There is no such thing as a crime, as the word is generally 
understood. I do not believe that there is any sort of distinc- 
tion between the real moral condition in and out of jail. One 
is just as good as the other. 

“The people here can no more help being here than the people 
outside can avoid being outside. I do not believe that people 
are in jail because they deserve to be. They are in jail simply 
because they cannot avoid it, on account of circumstances which 
are entirely beyond their control, and for which they are in no 
way responsible. 

“T suppose a great many people on the outside would say 
[ was doing you harm, if they should hear what I have to say to 
you this afternoon; but you cannot be hurt a great deal, any- 
way, so it will not matter. The good people outside would say 
that I was really teaching you things that are calculated to in- 
jure society; but it is worth while, now and then, to hear some- 
thing different from what you ordinarily get from preachers 
and the like. They will tell you that you should be good, and 
then you will be rich and happy. 

“Of course, we know that people don’t get rich by being good; 
and that is the reason why so many of you people try to get 
rich some other way; only you don’t understand how to do 
it quite as well as the fellow outside, 
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“There are people who think that everything in this world is 
an accident; but really there is no.such thing as an accident. 
A great many persons feel that many of the people in jail ought 
to be there, and many of those outside ought to be in. I think 
none of them ought to be here. There ought to be no jails; and 
if it were not for the fact that the people on the outside are so 
grasping and heartless in their dealing with the people on the 
inside, there would be no such institutions as jails. 

“When I ride on the street cars, I am held up; I pay rae 
cents a ride for what is worth two and a half cents, simply be- 
cause a body of men have bribed the City Council and the 
Legislature so that all the rest of us have to pay tribute to them. 
If I don’t want to fall into the clutches of the gas trust, and 
choose to burn oil instead of gas, then good Mr. Rockefeller 
holds me up. 

“Let me see whether there. is any connection between the 
crime of the respectable classes and your-presence in the jail. 
Many of you I believe are in jail because you have really com- 
mitted burglary; many of you because you have stolen- some- 
thing within the meaning of the law, you have taken some other 
person’s property. Some of you may have entered a store and 
carried off a pair of shoes because you did not have the price. 
Possibly some of you have committed murder. I cannot tell 
what all of you did. There are a great many people here who 
have done some of these things, who really don’t know them- 
selves why they did them. 

“T think I know why you did them, every one of you. You 
did these things because you were bound to do them. It looked 
to you at the time as if you had a chance to do them or not, as 
you saw fit; but still, after all, you had no choice. There are 
many people who had some money in their pocket and still went 
out and got some more money in a way society forbids.” 

(Just the same as these two defendants, while they had some 
money in the bank, they went out to get more money in a man- 
ner that society forbids.) 

“Now, you may not yourself see exactly why it was you did 
this; but if you look at the question deeply enough and care- 
fully enough you will see that there were circumstances that 
drove you to do exactly the thing which you did. 
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“You could not help it, any more than we outside can help 
taking the position we will take. The reformers will tell you to 
be good and you will be happy; and ‘people who have property 
to protect think the only way to do is to build jails and lock you 
up on week days and pray for you on Sundays. 

“T think all this has nothing whatever to do with right con- 
duct. Some so-called criminals—and I will use that word, be- 
cause it is handy, it means nothing to me; I speak of the crim- 
inal who gets caught as distinguished from the criminal who 
catches them,—some of these so-called criminals are in jail 
for the first offense; but nine-tenths of you are in jail because 
you did not have a good lawyer; and of course you did not have 
a good lawyer because you did not have enough money to pay a 
good lawyer. There is no very great danger of a rich man going 
to jails “4 ; 

“There is a bill before the Legislature of this State, to pun- 
ish the kidnapping of children with death. We have wise mem- 
bers of the Legislature. ‘They know the gas trust when they 
see it—and they always see it. They can furnish light enough 
to be seen. And this Legislature thinks it is going to stop kid- 
napping of children, by making a law punishing kidnappers of 
children with death. 

“T believe that progress is purely a question of the pleasur- 
able units that we get out of life. The pleasure-and-pain theory 
is the only correct theory of morality, and the only way of 
judging life.” 

That is the doctrine of Leopold. That is the doctrine ex- 
pounded last Sunday in the press of Chicago by Clarence Dar- 
row. 

I want to tell you the real defense in this case, Your Honor; 
it is Clarence Darrow’s dangerous philosophy of life. He said 
to Your Honor that he was not pleading alone for these two 
young men. He said he was looking to the future; that he was 
thinking of the ten thousand young boys who in the future 
would fill the chairs his clients filled, and he wants to soften the 
law. He wants them treated, not with the severity that the law 
of his State prescribes, but he wants them treated with kindness 
and consideration, 
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I want to tell Your Honor that it would be much better if | 
God had not caused this crime to be disclosed; it would be much 
better if it had gone unsolved, and these men went unwhipped 
of justice; it would not have done near the harm to this com- 
munity that will be done if Your Honor, as Chief Justice of 
this great Court, puts your official seal of approval upon the 
doctrines of anarchy preached by Clarence Darrow as a defense 
in this case. 

Society can endure, the law can endure, if criminals escape ; 
but if a court such as this court should say that he believes 
in the doctrines of Darrow, that you ought not to hang when 
the law says you should, a greater blow has been struck to our 
institutions than by a hundred, aye, a thousand murders. 

Mr. Darrow has preached in this case that one of the handi- 
caps the defendants are under is that they are rich, the sons of 
multimillionaires. I have already stated to Your Honor that 
if it was not for their wealth, Darrow would not be here and 
the Bachrachs would not be here. If it was not for their wealth 
we would not have been regaled by all this tommy-rot by the 
three wise men from the East. I don’t want to refer to this, 
any more than Mr. Darrow did; but he referred to it, and it 
is in evidence, and he tried to make Your Honor believe that 
somebody lied, that Gortland lied, when he talked about a 
friendly judge. 

On June 10, 1924, in the Chicago-Herald and Examiner— 
that was before this case had been assigned to anybody, that was 
when Darrow was announcing, and he did announce in this 
same article, that they were going to plead not guilty,—there 
was an article written by Mr. Slattery, sitting back there, on 
June 10th, 

“The friendly-judge resort suggested for the defense will be 
of no avail. 

“It was mentioned as a possibility that a plea of guilty might 
be entered, on the understanding it would result in life sen- 
tences. If this becomes an absolute probability, Crowe an- 
nounced that he will nolle prosse the case and re-indict the 
slayers.” 
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Did Gortland lie? He gave the name of witness after witness 
that he told the story to, as he told it to Slattery, before the 
case was even assigned. He says that was told to him by Leo- 
pold. I don’t know whether Your Honor believes that officer 
or not; but I want to tell you if you have observed: these two 
defendants during the trial, if you have observed the conduct of 
their attorneys and their families,—with one honorable excep- 
tion, and that is the old man who sits in sackcloth and ashes, 
and who is entitled to the sympathy of everybody, old Mr. 
Leopold,—with that one honorable exception, everybody con- 
nected with the case has laughed and sneered and jeered ; and if 
the defendant Leopold did not say that he would plead guilty 
before a friendly judge, his actions demonstrate that he thinks 
he has got one. 

You have listened with a great deal of patience and kindness 
and consideration to the State and the defense. I am not going 
to trespass unduly upon Your Honor’s time, and I am going to 
close for the State. 

I believe that the facts and circumstances proved in this case 
demonstrate that a crime has been committed by these two de- 
fendants, and that no other punishment except the extreme 
penalty of the law will fit it; and I leave the case with you on 
behalf of the State of Illinois, and I ask Your Honor in the 
language of Holy Writ to “Execute justice and righteousness in 
the land.” 
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